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IN THE UTAH COURT OF APPEALS

MICHAEL WARD, Case No. 20090714 CA
Petitioner and Appeliant,
Trial Court No. 080903379
VS.

CAROLINE COATS GRAYDON,

Respondent and Appeliee.

BRIEF OF PETITIONER MICHAEL WARD

JURISDICTION
The Utah Court of Appeals has jurisdiction over this case pursuant to Utah Code

Ann. § 78A-4-103(2)(c).

STATEMENT OF THE ISSUES
1. Does a joint tenant of real property owe any fiduciary duty to a co-tenant? The
existence of a duty and its contours presents a question of law, which is reviewed

for correctness. MclLaughlin v. Schenk, 220 P.3d 146, 153 (Utah 2009). This

iIssue was
2. In the event that a joint tenant is involved in a divorce action, if the other spouse,
though not on title, is given rights and authority over the real property subject to

the joint tenancy, does that spouse also acquire duties to the joint tenant not



involved in the divorce? The existence of a duty and its contours presents a

question of law, which s reviewed for correctness. McLaughiin v. Schenk. 220

P.3d 146, 153 (Utah 2009).

3. Did the trial court err in (a) granting summary judgment in favor of Defendant
Caroline Coats Graydon and (b) denying Ptainiiff s motion for summary judgment
against Defendant Caroline Coats Graydon? The grant or demial of a motion for
summary judgment presents a question of law, which is reviewed for correciness.

R & R indus Part. L.L.C. v. Utah Propertv and Cas ins Guar Ass’n, 199 P.3d

917 (Utah 2008).

STATEMENT OF THE CASE
Nature of the Case:
This is an appeal from a final judgment of the Third District Court, the Honorable

Denise P. Lindberg presiding over a hearing on cross motions for summary judgment.

Course of the Proceedings Below:

On 26 February 2008, Petitioner Ward (“Ward”) filed a compiaint against Peter
Coats and Respondent Caroline Coats Graydon (“Graydon”), seeking damages related
to the foreclosure of real property in which he was a part owner On 5 March 2009,
Ward filed a motion for summary judgment in the case. On 27 March 2009, Graydon

filed a cross-motion for summary judgment in the case.



Disposition by Trial Court:

On 20 July 2009, a hearing was conducted on the cross motions for surnmary
judgment before the Honorable Denise P Lindberg Based upon that proceeding n an
order dated 17 August 2002 the Trnial Court

(a) denied Wardc s motion for summary judgment against Graydon,

(b) granted Graydon s motion for summary judgment against Ward, and

(c) awarded costs to Graydon as against Ward

STATEMENT OF FACTS

1 By virtue of a series of property transactions, in late 2005 Ward became joint
owner with Peter Coats of two adjacent parcels of property in South Jordan, Salt
Lake County, State of Utan One parcel consisted of 18 acres, the other of 22
acres [hereinafter “North Parcel” and “South Parce!’ respectively] Ward owned
an undivided 9 82% interest, and Peter Coats owned an undivided 90 18%
interest Addendum A, Affidavit of Plaintiff Michael Ward, § 2, Addenaum B,
Affidavit of David Ward 9} 2

2 Peter Coats and Graydon were previously married having been divorced in a
bifurcated proceeding Addendum A, Affidavit of Plaintiff Michael Ward, | 3,
Addendum B, Affidavit of David Ward, 9] 3

3 Graydon asserted claim to both the North and South Parcels by virtue of her
marriage In asserting her clams, Graydon caused a iis pendens and other

documents to be filed with the Office of the Salt Lake County Recorder to reflect



her claim of interest in both the North and South Parcels. Addendum A, Affidavit
of Plaintiff Michael Ward, §] 4, Addendum B, Affidavit of David Ward, 4.

Both the North and South Parcels were subject to Trust Deeds in favor of Peter
Coats’ mother, Isabel Coats. Isabel Coats is also the grandmother of Ward, who
is the nephew of Peter Coats. Addendum A, Affidavit of Plaintiff Michael Ward, |
5. Addendum B, Affidavit of David Ward, ] 5.

As a part of the divorce proceeding between Graydon and Peter Coats, Graydon
was granted a special power of attorney to deal with marital property, inciuding
its sale and disposition. Addendum A, Affidavit of Plaintiff Michael Ward, § 6;
Addendum B, Affidavit of David Ward, §] 6. A copy of the court order granting a
power of attorney to Defendant Caroline Coats Graydon is attached hererto as
Addendum C.

Graydon testified that she was granted a power of attorney to deal with the
marital property. Peter Coats and Graydon were under an obligation to sell the
marital property. Addendum D, Deposition of Caroline Coats Graydon.

in the fall of 2005, Isabel Coats proceeded to foreciose on her Trust Deeds over
both the North and South Parcels. Addendum A, Affidavit of Plaintiff Michae!
Ward, § 7; Addendum B, Affidavit of David Ward, 7.

In a quiet title action brought by Isabel Coats, Graydon requested the Court grant
a temporary restraining order forbidding the sale of the property. Ultimately
Graydon and Isabel Coats entered into a stipulation. Addendum A, Affidavit of

Plaintiff Michael Ward, §] 8; Addendum B, Affidavit of David Ward, ] 8.



9 The Amended Stipulation’ required Isabel Coats’ cooperation in the sale of the
properties, agreed to a cancellation of the Notice of Default and recognized
Isabel Coats’ ownership of an undivided 9 82% interest in both the North and
South Parcels Addendum A, Affidavit of Plaintiff Michael Ward, 8, Addendum
B, Affidavit of David Ward, 1 8 A copy of the Amended Stipulation 1s attached
hereto as Addendum E

10 Subsequent to the entry of the Stipulation, Isabel Coats transferred her
ownership interest in the North and South Parcels to Ward in consideration of
One Hundred Fifty Thousand Dollars ($150,000 00) Addendum A, Affidavit of
Plaintiff Michael Ward, ] 9, Addendum B, Affidavit of David Ward, 9 A copy of
the deed transferring Isabel Coats’ interest to Ward 1s attached as Addendum F

11 Isabe! Coats commenced a second foreclosure proceeding against both the
North and South Parcels in the spring of 2006 Addendum A, Affidavit of Plaintiff
Michael Ward, Y 13, Addendum B, Affidavit of David Ward, ] 13

12 By the fall of 2006, Graydon filed another motion for a temporary restraining
order The matter was contested in an evidentiary hearing on converting
Graydon s temporary restraining order mofion into a preliminary injunction, which
was held before the Honorable Tyrone E Mediey on 5 December 2006 At the
conclusion of that hearing, Judge Medley concluded that Graydon had not
presented a case adequate for the 1ssuance of a preliminary injunction, and

therefore dissolved the temporary restraining order and denied the request for a

" The Amended Stipulation merely corrected aspects of the property description  The
substantive terms of the Amended Stipulation were identical to those of the onginal
Stiputation



13.

14.

15.

16.

17.

18.

preliminary injunction. Addendum A, Affidavit of Plaintiff Michael Ward, § 14;
Addendum B, Affidavit of David Ward, §] 14.

Following the dissolution of the temporary restraining order, Isabel Coats
proceeded with the foreclosure sale. Addendum A, Affidavit of Plaintiff Michael
Ward, § 15; Addendum B, Affidavit of David Ward, { 15.

The foreclosure sale was scheduled for 14 February 2007. Addendum A,
Affidavit of Plaintiff Michael Ward, § 16; Addendum B, Affidavit of David Ward, |
16.

In the month prior to the Trustee’s Sale, Peter Coats worked diligently to procure
a purchaser for the property. Addendum A, Affidavit of Plaintiff Michael Ward,
17; Addendum B, Affidavit of David Ward, ] 17.

In the weeks and days preceding the foreclosure sale, Peter Coats was the
procuring cause of various offers of purchase. One of the offers for purchase
involved only the North Parcel, and was for the sum of Five Milliion Two Hundred
Thousand Dollars ($5,200,000.00). Ward and Peter Coats accepted that offer.
Addendum A, Affidavit of Plaintiff Michael Ward, § 18; Addendum B, Affidavit of
David Ward, 9] 18.

Graydon did not accept this offer. Addendum A, Affidavit of Plaintiff Michael
Ward, § 19; Addendum B, Affidavit of David Ward, §] 19.

In the weeks and days preceding the Trustee’s Sale, both Peter Coats and
Graydon made proposals and/or demands of conditions for closing. Addendum
A, Affidavit of Plaintiff Michael Ward, ] 20; Addendum B, Affidavit of David Ward,

11 20.



19.

20.

21,

22.

23.

24.

25,

As a condition of closing, Graydon required Peter Coats agree to have his portion
of the sales proceeds deposited into an escrow account pending the resolution of
their divorce. Addendum G, Deposition of Carolyn Graydon, 11:12-12:14.

None of the offers to purchase were ever accepted since Graydon would not
accept any offer. Addendum A, Affidavit of Plaintiff Michael Ward, ] 21;
Addendum B, Affidavit of David Ward, ] 21.

Graydon was, at all time relevant, a licensed real estate agent and ioan officer.
Because of this experience, Graydon knew that if she postponed reaching an
agreement on the terms of the sale and/or postponed the closing, she could
effectively hold the sale hostage. Addendum A, Affidavit of Plaintiff Michiael
Ward, § 22; Addendum B, Affidavit of David Ward, ] 22.

Ward indicated to both Graydon and Peter Coats that he would accept any
reasonable proposals for closing instruction which either of them might propose.
Addendum A, Affidavit of Plaintiff Michael Ward, §] 24; Addendum B, Affidavit of
David Ward, ] 24.

No sale offer was accepted and the North Parcel was subject to a foreclesure
sale on 15 March 2007. Addendum A, Affidavit of Plaintiff Michael Ward, | 25;
Addendum B, Affidavit of David Ward, §] 25.

Accordingly, the property was sold at a Trustee's Sale on 15 March 2007, for the
sum of Three Million Six Hundred Thousand Dollars ($3,600,000.00). Addendum
H, Amended Trustee’'s Deed Following Trustee's Sale.

Had Graydon and Peter Coats agreed to accept the highest offer, Ward would

have been entitied to 9.82% of $5.2 miliion, or $510.640.00. instead, Ward



26.

27.

28.

29.

30.

received only $195,397.28, representing 9.82% of the excess proceeds.
Addendum A, Affidavit of Plaintiff Michael Ward, §] 27; Addendum B, Affidavit of
David Ward, ] 27.

Subsequent to the Trustee’s Sale, on 10 November 2008, Judge Atherton
entered a supplemental decree of divorce in Graydon’s and Peter Coats’ divorce
action. Pursuant to the Supplemental Decree, Graydon was awarded damages
against Peter Coats, which damages amounted to the portion of the sales
proceeds she would have received had the property sold for $5.2 miliion.
Addendum |, Supplemental Decree of Divorce, § 15-15.

Ward brought an action for damages for the loss of the benefit of the offer for
$5.2 million against Graydon and Peter Coats. Addendum J, Memorandum in
Support of Defendant Caroiine Graydon's Motion for Summary Judgment.

Ward moved for Summary Judgment on 3 March 2009. The Court denied his
motion, awarded summary judgment to Graydon, and dismissed Ward’s
complaint against Graydon with prejudice. Graydon was also awarded costs as
against Ward. Addendum K, Order On Summary Judgment Motions and
Judgment.

The trial court granted summary judgment in favor of Ward as against Peter
Coats. Addendum K, Order On Summary Judgment Motions and Judgment.
Peter Coats sought to have the trial court reverse its judgment, but his motion

was denied. Addendum L, Minute Entry and Order.



SUMMARY OF ARGUMENT

The Tnal Court’s decision shouid be reversed As a result of the unique
relationship inherent in joint ownership of property, Utah courts have recognized a
fiduciary duty existing between co-tenants of real property Under the circumstances of
this case, Respondent Graydon, in effect, became a co-tenant of Petifioner Ward She
not only exercised control over the jointly owned property in a manner consistent with
ownership, but also sought and was awarded damages for a breach of fiduciary duty
from a co-tenant As a result, Graydon acquired the obligations of co-tenancy, including
an obligation to protect the interests of her co-tenant  When through her breach of this
obligation, Graydon prevented the sale of property, her actions caused Ward a
substantial economic injury As a result, Graydon 1s iiable to Ward, and the Trial Court’s

granting of summary judgment should be reversed

ARGUMENT

in granting summary judgment to Graydon, the Trial Court failed to recognize that
under the facts of this case, Graydon had in effect become a co-tenant with Ward and
Peter Coats, and therefore had obligations to each of them Pursuant to these
obligations, Graydon had a duty to act in the best interest of her co-owners When she
and Peter Coats were unable to overcome therr personal differences and agree to a
sale that would be beneficial to all of the co-owners, Graydon breached this obligation,
In the process injuring Ward Although Graydon claims that she 1s entitied to benefits of

ownership without any of its ancillary obiigations, the facts cleariy indicate otherwise



L Joint Tenants of Real Property Owe A Fiduciary Duty to Co-Tenants

Because of the nature of the special relationship that exists between co-tenants,
the law recognizes a fiduciary duty in such relationships in Olwell v Clark, the Utah
Supreme Court recognized that “[i}t 1s established law that co-tenants stand in a unique
relationship of confidence and trust by reason of their community of interest’ 658 P 2d
585, 587 (1982)(citing 20 Am Jur 2d Cotenancy and Joint Ownership §2) In hght of
the mutual obligations that joint ownership of a property imposes upon co-tenants, the
Utah Supreme Court has determined that in Utah, such a relationship includes a
fiduciary duty ? /d

In articulating, in part, the nature of this unique relationship and fiduciary duty,
the Utah Supreme Court noted that co-tenancy gives rise to a presumption that “any act

calculated to protect the property against a lien or sale, or otherwise, will be presumed

? Petitioner recognizes that in addition to Olwell, there 1s case law In Utah indicating
that the existence of a fiduciary duty for co-tenants is a factual question related to the
specific circumstances of a given situation Although Olwell has likely supplanted these
decisions by equating a co-tenants’ relationship of confidence and trust with a general
fiduciary duty, those decisions support the finding of a fiduciary duty in the specific facts
and circumstances of this case For example, in Chournos v Evona Inv Co , the Utah
Supreme Court stated that joint tenants generally stand in a confidential or fiduciary
relationship to each other “that prohibits one taking advantage of the others ” 83 P 2d
450, 453 (1939) And in Rio Aigon Corp v Jimco Ltd , the Utah Supreme Court noted
that “[a] fiduciary relationship between co-tenants is usually found when one co-tenant
of real property undertakes to act on behalf of another co-tenant or takes advantage of
other co-tenants ” 618 P 2d 497, 506 (1980) Thus, in 1983, a year after the Olwel!
decision, the Utah Supreme Court found a fiduciary duty existed between co-tenants
when one suffered default on the property, and then extinguished the interest of the
others by purchasing it at the resulting foreclosure sale In the present case the parties
to this action stood In a confidential or fiduciary relationship to each other because
Graydon and Peter Coats were under an affirmative duty to sell the property Graydon
had been granted, by the Court, a power of attorney to act for Peter Coats Graydon
had filed a Iis pendens on the property, and the property was in the process of being
foreclosed on As a result of such relationship, the parties had an obligation o act in
their mutual best interest  As will be shown, Respondent Graydon preached this
obligation

10



to be for the benefit of all cotenants.” Sweeney Land Co. v. Kimball, 786 P.2d 760, 762
(1990). Conversely, any act, inciuding a sale or foreclosure, that diminishes the value
of a property is thus presumed to be to the detriment of all the co-tenants. Actions by a
co-tenant that adversely affect the interests of the other co-tenants violate the
confidence and trust inherent in this community of interest, and may be a breach of a
co-tenant’s fiduciary duty.

included in a co-tenant’s fiduciary duty is a duty of loyalty and good faith and fair
dealing. As famously stated by Justice Cardozo in Meinhard v. Salmon, this duty of
includes “something stricter than the morals of the market placel[;] [n)ot honesty aione,
but the punctiiio of an honor the most sensitive, is then the standard.” 164 N.E. 545,
546 (N.Y. 1928). As a part of his or her heightened legal duties of loyalty and good faith
and fair dealing, a co-tenant is under an obligation to act in behalf of the community of
interest, with undivided ioyalty to the other co-tenants. “The law requires [co-tenants] to
be true to their trust and honest in their dealings with each other . . . each is supposed
to protect the rights of all others.” Holbrook v. Carter, 431 P.2d 123, 125 (Utah
1967)(concur). Failure to act honestly, fairly, and in good faith with regards to the jointly
owned property is breach of a co-tenant’s fiduciary obligations.

Throughout the events related to the present case, Petitioner Ward has acted in
accordance with this fiduciary duty. Under the imminent threat of the pending
foreclosure, Ward assisted in procuring purchase offers for the parcels of tand. When a
bona fide offer of $5.2 million was made for just the North Parcel, Ward agreed to the
sale in an effort to avoid foreclosure. Furthermore, in an effort to protect the mutual

interests of the co-tenants by expediting such sale, Ward indicated to both Graydon and

11



Peter Coats that he would accept any reasonable proposals for ciosing the saie, as
required by the pending divorce between them Unfortunately, because of the acrimony
of the extraneous divorce proceedings, Graydon and Peter Coats failed to reciprocate Iin
this community of interest, and no sale of the property was ever concluded, ieaving the
North Parcel to be foreclosed on for a substantially reduced price As a result, Ward
received only $195,397 28 for his ownership in the property, over $315,000 /ess than he
should have received had Graydon and Peter Coats agreed to the terms of the sale
Despite having fulfilied his own obligations, Ward’s co-tenants’, through therr acts and
omissions, breached their fiduciary duties Such breach was the direct and proximate

cause of Ward'’s injuries

L. Respondent Graydon Was in Effect a Co-Tenant

As a result of her interest in, and exercise of control over, the North and South
Parcels, Graydon functioned as a co-tenant of the property, and is therefore subject to a
fiduciary duty It 1s undisputed that Peter Coats and Ward were co-tenants of the
property atissue It 1s also undisputed that Graydon’s sole interest in the property was
a mantal claim, denivative through Peter Coats’ interest In this action, Graydon claims
that she was never on title to the property, and therefore did not owe any duties to
Ward Nevertheless, as indicated by her actions in this proceeding, as well as the
divorce proceeding between she and Peter Coats, Graydon has exeried legal authority
over, and Interest In, the property sufficient to estabiish her status, in effect, as a co-

fenant

12



A. Graydon Has Exercised Ownership Authority Over the Property

Graydon'’s sole interest in the North and South Parcels 1s a marital claim which
arose by virtue of her marriage to Peter Coats Although not a “iegal interest” in the
sense that her name does not appear on titie, Graydon nevertheless has exercised her
marital interest sufficient to iImpose at least some of the obligations of co-tenancy upon
her A marital asset ts subject to a court’s powers of equitabie division under Utah Code
Ann §30-3-5(1) (“[wlhen a decree of divorce i1s rendered, the court may include In it
equitable orders relating to the children, property, debts, or obligations, and parties 7)
Utah’s divorce statute provides that a decree vesting marital property in one spouse
takes effect “when a decree of divorce 1s rendered ™ Id While a spouse’s interest in
marital property Is in some sense “inchoate,” upon commencement of the divorce it
vests Although Utah courts have note expiored this parficular point courts in other
states have For example the Kansas Court of Appeals held

Prior to the filing of a petition for divorce, a spouse may dispose of his or

her personal property without regard to the other spouse At that time, a

spouse possesses only an inchoate interest in real estate held by the

other spouse The filing for divorce, however has a substantial effect

upon the property nghts of the spouses At that moment, each spouse

becomes the owner of a vested but undetermined interest in all the

property individually or jointly held The court is obligated to divide the

property In a just and equitable manner regardliess of the fitie or ongin of

the property Except for those rights which vest by virtue of the filing of

the divorce action, [this law] in no way change[s] the interest of one

spouse In the property held by the other, or the ability of the other spouse

to convey, sell or give away such property
In re Marnage of L T Watson, 22 P 3d 1081, 1085 (Kan Ct App 2001), citing Cady v
Cady 581 P 2d 358, 358 (Kan 1978)

Thus, equitable distribution schemes, like Utah’s recognize that a spouse s

interest in the property of the other spouse goes through several phases During the

13



course of the marriage and before the pendency of any divorce, property owned by
each spouse In therr own name Is that spouse’s separate property See, e g., Utah
Code Ann § 30-2-2 (“[clontracts may be made by a wife, and liabilities incurred and
enforced by or against her, to the same extent and in the same manner as s if she were
unmarnied”), Utah Code Ann § 30-2-5(2) (“[tlhe wages, earnings, property, rents, or
other iIncome of one spouse may not be reached by the creditor of the other spouse to
satisfy a debt, obligation, or liability of the other spouse ") To further iliustrate, had
Peter Coats died prior to the finalization of the decree, the claims against the property
would be resolved based upon the laws of descent and distribution not domestic
relations.

Upon the commencement of her divorce action, Graydon’s interest was
converted to a vested, though inchoate, nght The inchoate nght was unascertained,
unallocated, but fully vested This inchoate rnight sprang to a full, fee-simple ownership
upon the final entry of a decree of distribution pursuant to the court s equitable powers
Utah’s divorce statute clearly envisions such a result in the language that gives the
court the right, “upon entry of a decree,” to enter equitable orders regarding property
Utah Code Ann § 30-3-5(1) As a matter of law, upon the commencement of the
divorce in 1999, Graydon had a vested Interest, though inchoate, in the marital property
At that point, the nghts and interests of Graydon became sufficiently similar to those of a
co-owner to iImpose the duties and obiigafions of co-ownership upon her The Utah
Court of Appeals Indicated as much when it held that a fiduciary relationship may exist
between a husband and wife before a divorce decree 1s entered Morgan v Morgan,

875 P.2d 563, 565 (1994), citing Glover v Glover, 242 P.2d 298, 300 (Utah 1252)

14



In addition, Graydon has actually acted in many respects as a co-owner of the
property, further suggesting that equity demands she be accountable as co-owner. As
a part of the unrelated divorce proceeding between Graydon and Peter Coats, Graydon
was granted a special power of attorney to deal with the marital property, including its
sale and disposition. Pursuant to this power of attorney, which gave Graydon the
authority to act on behalf of Peter Coats (the co-tenant of Ward), Graydon engaged in a
series of actions related to the property that only an owner of such property could.
When Isabel Coates attempted to foreclose on the North and South Parcels in the fall of
2005, Graydon filed court actions requesting a temporary restraining order forbidding
Isabel Coates from executing the trustee’s sale. As a result, Isabel Coates was forced
to enter into a stipulated agreement with Graydon to cancel the default and cooperate in
the sale of the property.

Graydon also exercised ownership rights over the property when she caused a
iis pendens to be filed on the property several years after the commencement of her
divorce from Peter Coats.® And in accordance with her special power of attorney,
Graydon entertained offers of purchase for the property and entered into agreements for
the marketing and sale of the property. Perhaps most damning, in two separate iegal
actions, one against Peter Coats, and the other against Petitioner Ward, Graydon

asserted claims that in effect accused both men of breaching their fiduciary duties to

® Utah law only authorizes a lis pendens in two circumstances: (1) when an action
involves a claim “affecting the title” to real property; or (2) when an action is filed
“affecting the right of possession of real property.” Utah Code Ann. § 78B-6-1303(1).
“The recording of a lis pendens serves as a warning to all persons than any rignts or
interest they may acquire in the interim are subject to the judgment or decree.” Winters
v. Shuiman, 977 P.2d 1218, 1222 (Utah Ct. App. 1999), quoting Bagnall v. Suburbia
Land Co., 579 P.2d 914, 916 (Utah 1978).
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Graydon by refusing to cooperate In the sale of the property As all of these examples
illustrate Graydon exercised an ownership interest over the property in multiple and
various forms, all of which were authorized by law

Yet despite her obvious assertion of control over the property In the present
action Graydon s seeking to separate the benefits of her ‘marital interest’ from its
innate obligations She seeks to retain the benefits of legal ownership while escaping
the obligations This she cannotdo Lawson v Woodmen of the World 53 P 2d 432
435 (Utah 1936)(“They seek to accept the benefits of the contract but avoid the full
force of its obligations This they cannot do  When one having the nght to accept or
reject a transaction takes and retains the benefits thereunder he becomes bound by the
transaction and cannot avoid its obligation or effect by taking a position inconsistent

therewith ”)

B. Graydon is Estopped From Asserting That She is Not a Co-Tenant

Since Graydon has asserted in other legal actions the nghts she would have as
a co-tenant of the property she is estopped from claiming that she 1s not a co-tenant In
this action Following the foreclosure of the North Parcel, Graydon sought and obtained
damages from Peter Coats for the failure to sell the property for the amount included In
one of the sales offers In the extraneous divorce proceeding between Graydon and
Peter Coats Graydon alleged that the failure to sell the North Parcel for $5 2 million had
damaged her in the amount of $523,508 00 the difference between what she had
received from the excess proceeds of the Trustee s Sale and what she would have

received had the property sold for the $5 2 miliion offer The grounds for this assertion
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came from Graydon’s claim that Peter Coats owed her a duty, and the breach of that
duty was the cause of her pecuniary injury The existence of the duty alleged by
Graydon could only anse if Graydon had a legally cognizant ownership interest in the
property, to which Peter Coats would be bound by a fiduciary duty Had the property
been sold at a trustee’s sale prior to the initiation of divorce proceedings, Graydon
would not have had a claim against Peter Coats, as no such duty would have existed
But as a result of the divorce proceedings, Graydon obtained an inchoate ownership of
the property, inciuding both the benefits and obligations that such ownership included
Judge Atherton recognized as much when she awarded Graydon damages of
$523,508 00 an amount calculated based on the failure to sell the North Parcel for $5 2
million

in spite of this judicial recognition of Graydon’'s ownership interest in the property,
Graydon !s once again attempting to retain the benefits of such ownership while
escaping the obligations Her assertion that she is not a co-tenant or co-owner In this
action 1s simply unfair given the unequivocal position she has taken In her divorce
action Graydon 1s In the difficult position of having asserted against Peter Coats in the
divorce action the very claim Ward 1s asserting against her in the present action If
judgment In favor of Graydon’s was appropniate in the divorce action, judgment In favor
of Ward in this action is equally appropriate

As 1s lllustrated by the foregoing, Peter Coats, Ward, and Graydon stood In 2
unique relationship to one another In the words of Olwell, they shared a “community of
interest” Graydon was unguestionably and incontestably a part of that community of

Interest, as 1s evidenced by her exercise of her ownership interest in the property In
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question, including her ability to recover damages for the breach of a co-owner’s duty
She was, for all intents and purposes, a co-tenant But while Graydon seeks to divorce
the benefits of her association in that community from the obiigations membership
imposes, she, in fact, cannot Inherent in the relationship of trust and confidentiality that
Graydon shared with Peter Coats and Ward 1s the fiduciary duty of co-tenancy

The undisputed fact 1s that Graydon and Peter Coats could not arrange therr
affairs as to be able to accept the $5 2 miliion offer for the premises As a result the
parties lost the benefit of that sale, and the property was sold at a trustee’s sale for $3 6
million Despite having made efforts to cooperate with both of his co-tenants Ward
suffered as a result of Graydon and Peter Coats’ inabiiity to fulfill their duty to one

another and Petitioner Ward

li. The Trial Court Erred in Granting Summary Judgment to Graydon and in
Denying Summary Judgment to Ward

Because Graydon was, In effect, a co-tenant, and as such owed duties to Ward,
the Trial Court erred In granting summary judgment to Graydon and denying summary
judgment to Ward and dismissing his Complaint In an Order On Summary Judgment
Motions and Judgment, the Trnial Court granted summary judgment to Graydon “for the
reasons set forth in Defendant Graydon’'s memoranda ” in her Memorandum in Support
of Motions for Summary Judgment By Defendant Caroline Graydon, Graydon inciuded
three points in favor of her motion for summary judgment (A) Graydon was not a co-
tenant in the North Parcel, (B) a co-tenant has no duty to sell real estate, and (C) Ward

either suffered no damage, or was the sole cause of his loss As will be shown,
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Graydon’s points are insufficient to support summary judgment, and therefore the Trial
Court erred in granting it to Graydon.

A. As has been iliustrated, Graydon was, in effect, a co-tenant in the North
Parcel. Although Graydon claimed to have no legal interest in the North Parcel, and
therefore could not owe any duties to Ward, her exercise of control over the property
indicates otherwise. Furthermore, the award of damages in the divorce action that
Graydon received as a result of the failure to sell the North Parcel for $5.2 million is
premised on the legal interest Graydon claims not to have had.

B. Although a co-tentant may not have a general duty to sell real estate, co-
tenants do have fiduciary duty by virtue of their unique relationship of frust and
confidence. And in the specific context of this case, that fiduciary duty included a duty
to sell the North Parcel to stave off an impending foreclosure action that wouid, and did,
substantially lessen the renumeration the co-tenants received. Furthermore, Graydon is
estopped from using this as a defense, as she asserted the same argument in her
divorce proceedings.

C. It is clear that Ward has suffered an injury, just as Graydon sufferad an
injury for which she recovered in her divorce proceeding. Instead of receiving his
percentage of the proceeds of a $5.2 miliion sale of the North Parcel, Ward reczsived a
substantially smaller amount based on the price of the sale of the North Parcel following
foreclosure. Had it not been for the inability of Graydon and Peter Coats to agree terms
allowing the $5.2 miliion sale, Ward would not have been injured. Ward was not the
cause of his injury, but made every effort to avoid it. It was the breach of Graydon’s and

Peter Coats’s obligations to Ward that were the direct and proximate cause of his harm.
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As a result, the Trial Court erred in granting summary judgment to Graydon
Likewise, as has been illustrated, the Trial Court erred in refusing to grant summary

judgment to Ward and dismissing his Complaint with prejudice

CONCLUSION

in this case, Respondent Graydon exercised considerable control over the
disposition of property that she had obtained an ownership interest in through her
marriage to, and subsequent divorce from, Peter Coats In the exercise of this legal
authority, Graydon took on not only the benefits of this ownership (including the nght to
damages for a breach of fiduciary duty), but also the obligations associated with joint
ownership of property As the specific circumstances of this case show, Graydon had
an ownership interest in the property, and used that interest in furtherance of her
personal interests in so doing, Graydon acquired the duties associated with the
ownership of such property, duties which she has enforced against Peter Coats Her
claim that despite her ability to benefit from such ownership, she was under no
obligation to Ward, 1s simply disingenuous, and to allow her sustain such a proposition
1s to award her windfall

For the foregoing reasons, Petitioner Ward respectfully requests that Trial Court’s
granting of summary judgment to Graydon be reversed and remanded, and that the
Trial Court’'s denial of Ward’s motion for summary judgment also be reversed and

remanded, and an instruction be given to enter an order granting summary judgment in

favor of Petitioner Ward
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RESPECTFULLY SUBMITTED this 2nd day of June 2010

Stevenson and Smith, P C

A
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“Bradg C Smufh’
Attorney for Pe‘utlct;rﬁr

/_,»—-/”L\/‘\/L»\‘
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CERTIFICATE OF SERVICE

| hereby certify that | mailed, postage prepaid, two true and correct copies
of the foregoing document to.

Bryce D. Panzer
BLACKBURN & STOLL, L.C.
257 East 200 South, Suite 800
Salt Lake City, UT 84111-2142
Attorney for Respondent
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Brad C. Smith. No. 8855
STZVZENSON & SMIT:
298% Wasnington 3ivc.
Jgdan Utan §4405%

el (801) 288-801C
~aon (B8071) 388-8804

IN THE THIRD JUDIZIAL DISTRIZT COURT OF SALT LAKE COUNT
STLTZ OF UTAH

MISHAZL WARD |
|
Biaintift, \

Vv

wmn

CIVIL NO. 0808CZ57¢

L)

CAROLINZ COATS GRAYDON, anc
P=T=R COATS,

JUDGZ: Denise P Lindeerg

Dafandanis.

STATE OF UTAR )

o
n

County of Waper |

L \Micnae! Ware, baing fully sworn daeposs ane sials:

“

! My name is Milchas! Warzd, | am the Piamntif in the apove titied casz | am over
the age of 18 and | havs parsonal knowisage of the Tacis ano ii caliad upon would

astifv 2s follows!

J

Z. By virtus ot & long sarnie

wm

of propery trarsactions, In iaiz 2002, Planiif anc
Dafandant Pater Coals npecame 10t OwWners OF two parcels of property In Soutr Joraan,

T D

Utah, nereinafier referrad 1o 2s the Norin and South Parcels, respectively. Piantit

ownad an undivided £.82% interast ancd Pawer Coare ownac an undivided 9C.18%

inmerast.
cH Dafancan: Peter Coars anc Datencant Caroiine Coats Grayaon wers praviousiv



-

consigsration of $150,000.0C anc otnar consiasration

10. Defencant Caroline C.oats Gravaon nzc asseried e claim, I other iiigauor:, tnat
Michas! Warc interferac witn nar abii‘it_\ o s2ll the propery

11 Detendan: Laroiine Loas Srayoor nzs clamead tnal sne had buvers reagy
wiliing and abis to purcnass botr parcels o propamy in the fall of 2005 for an amount in
excess of $5.000.000.0C.

12, Defendant Laroiine Coats Gravdon navar soid the property and. foliowing
Decamber 2002 took no furtner acuon o attamot 1o s2ll the propermy.

13, Isabzl Coals commeancec 2 s2C0Nn0 Toraclesurs proceading against ths two
parceis In the spring of 200€.

14. By the fall of 2008, Defendant Caroine Coars Gravdon filad anotnar motion for
remporary res trammc orders. The matier was contestad in av avidentiary hséring on
converting Dafencant Caroiine Coats Gravdor's motion o7 2mporary rastraining ordsr
1o e preiiminan’ njunction was haig perors the —onoranie Tvrone Miadisy on

Decemper 2006. Af the conciusion of said nearing. Judgs Medisy conciugad that

Defencdant Caroiine Coats Graydon had nol brasenied 2 cass ageguars for the issuanc

(4}

of 2 preiiminary injunction, anc therafors dissoivad the tamporary restraining orgs:.

15.  Foliowing the dissoiution of the tamporary rastraining orge:, isanal Coare

procesdad with ihe foraclosure salz.

—h

16.  Tnes foreclosurs sale was sat 4 Fepruary, 2007

17 In the month prior 1o the trustes's sale, Datendant Peter Coats worked diligentiy

1o procurs 2 purchasar jor the property.

16, in the wasks and Gays procs2aing the Toreciosurs sale Dafandant Pater Loat



Coats Gravdon as she goadaed Pa1er coalk INto bidding on the propery bevond nis

prasani abiiity 10 perform. wnicn niac the efiz=t of causing Davic Ward. who pio on

pznalf of a group of INvastors ¢ pay & nigher prics for proparty thar hs would havs
osent ner achions.

~— .

7 Had Defencanis accepisc sither of ine offers ma

)]
(I\
U
.}
U
H
rp
w
Q
h
Y
L
.
=t

1

would have been entitiad 10 ©.E2% o7 $2.2 miliion or $210.6840.00  instead Piamnif

(S

recaived only §185,387.28, reprasanting ©.62 9 of the excass proceads

28, Biaintiff waz on= of the successiul purchizsers at the rustzz ¢ sals and was

0

allowsd & credit of £.82% 07 the excass proce=ds agansi nis snars of the purchrizss
price.

28, The amount attribuied to Piaintif. $182 287 .28 represents ©.82% of fne

w

rusize’s Sale procesds after satistaction o the wwo Trus! Dzeds sncumbarnng the

32 inorasr o facilitats tne salz Plantt agraess that nis ©.E2% would be r=31eT as

junior 1o the two Trust Deeds. in order 1o atismpt to maximize the saiss procsads.

31.  As the direct and proximate resull of tne Defendanie’ acts and/or omissions
Piaintit nas bean damagad in the amount of not iess than £512.242.72

32 Tne contenis of this Afficavit are True ana accurate 52320 UPON My Owr 22rsonal
knowledgs. PO
e 7 e - / oo
A [ Sl
Y AN
“Micnasl Warc .
Affiant

~
KN

SUBSCRIBED AND S\/\/ORN 0 pefore me tnis "~ day of Fepruary 200%

%\\\E\t }

\
NC) Ry PUSL
JULIE & WILLIAMS N

NOTARY PUBLS: - S TATE 0P UTR:
I9BE WASHINGTON BLVD
DGDEN. UT 34407
COMN. EXP. 06-26-2011
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Srad C. Smith. No 8858
STZVINSON & SMITH, B C
3988 Wasningtor Bivd.
Ogden, Utah 84402
Teal:(801) 388-2910

=
Fave (8071) 308-0854

IN THZ THIRD JUDICIAL DIETRICT CTOURT OF SALT LAKE COUNTY
LTz D—' U~ A

MICHAZL WARL, AFFIDAVIT OF DAVID WARD

laintifl,
VS CIVIL N2 0809C2279
CAROLINZ COATS GRAYDODN. and JUDGZ Deniss 2 Lindbarg
PETZR COATS,
Defendanis.
STATz OF UTAR )
ss
County of Weber )
|, David Warc, peaing fully swort gaposs and siate:
1. My name is David Ward. | am the fathar of Michasl Ward i the abovs fitled

sz, |am ovar the age of 18 and | nave personal Knowiedge of the facts anc i calied

upon would testify s foliows:

/

2. | By viriue of & long series of propeny transaction: In iate 2003, Plantii and
Defandant Pater Coats bacams joint ownars Of two parcels of properny in South Jordan,
Utah, herainafter referrad 1o as the North and Soutn Parcels, respeciively. Piaintit
ownead an undividad ©.82% intaresi, anc Pster Coate owned an undivigad 90.18%
interast

Dafandan: FPeter Coarts ane Detendant Caroline Coats Gravaon wars Draviously

(€3]

married. having been divorcecd in e bifurcated procesding. Said divores action was



finailzeg on 10 Novamber 200%.

42

4. Dafancant Peter Coats and Datendant Caroiine Coats Gravdon wears joint

enante of thair mariial proparty. nowaver betenaan: Laroline Joats Sravaor

ownarsnip and was not on titie Dafencan: Caroiine Toats Gravdon a2ssernac & Siaim 10
botn the Nortr and South Parcals by virtug 07 n2r marniage  in 2sserng her ciaims.
Datandant Caroiine Coats Gravdon causad varous Lo ~enaens and otnar gocumsanis
10 be filed with the Office of the Sall Lake County Recorder to refiect ner claim of
inierast in both the North ana Soutn Parcaiz.

5. Botn tne North and Soutn Parcels wars subject 1o Trust Deads In favor of Pater
Coats’ mother, isabal Coats. isapel Coatwk s aisc the granamotner of Piaintiff Michas!
Ward, who is the nephew of Peter Coats

8. As part of the divorce proceeding, Defencant Caroiine Coats Graydon was
grantec e power of attornay to deal with the mariial proparty, inciuding its saie anc
aisposition.

7. isape! Coats proceeded to forecioss on ner Trust Desds over the two parcais in

8. Tne Amsnaged Siipuiation reguired isanel Coats cooperation in the

property: the pariies agreed 10 2 cancelialion of the Notice of Def

‘hagn

r
o

satz of the

ault and racognizeg

isabel Coat's ownership of an undividec 9.62%q interest in botn the north and south

parcels.

€. Subssaguentito the entry of the Stupulation, isabel Coats transfarrad her

7

ownearship Interest in the Nortr and South Parcels 1o Piaintii Michasl Ward in

"

consideration of $150.000.00 anc othar consiasration.



10, Defendant Caroiine Coats Gravdon nas assenad & claim. in other iitigation, that

Micnae! Warc interferad witn har adiiity to s2ll the propary.

—\
—X

Detendant Caroiine Coate Grayaon nas ciaimad that she hac buyars ready,
wiliing ancd able to purchase poth parcals of propamy ir the fall of 2002 for ar, amoun: I
excess of $2,000.000.00.

12, Defandant Caroiine Coats Gravdon nevar sold the property and, foliowing

Decamber 2008, ook no turtner action 12 atiempt 1o sell the property.

RN
(€3]

'

Isabel Coats commeanced g 32C0na foreciesurs proceading against the two
par:éis in the spring of 20085,

14, By the fall of 2008, Defencant Caroiine Coarts Graydon filed another motion for
temporary rastraining orders. T ne matter was contested in an evidantiary hsaring on

converiing Defendant Caroline Coats Grayaon's motion for tfemporary restraining order

info a praiiminary injunction was nalc pefore the Honorabize Tyrons Medley on 5

-

ecambser 2008, Al tne conciusion of said nearing, Judas Meadiey concludad that
Dafendant Caroline Coats Graydon hiad not bresanied 2 case adaqguate for the 1ssuanc
of & preiiminary injunction, and therefore dissolved the temporafy rastramning order.
15.  Following the dissolution of tne tamporary rastraining oraer, isabel Coats
procseded with the foreciosurs saie.

18. The foreclosure sale was st for 14 February, 2007,

17. in the month prior 10 the trustes’s sale, Defendant Pater Coats worked diiigently
to procure a purchaser for the propery.

18. in the wesaks and davs proceeding the foreclosurs sale, Defencant Peter Coas

was the procuring cause of various offers of purchase At lsast onz of the offers o



purchass was 10 purchase the only North Parce! for $£,200.000.00. Piaintift Micnasl

Warc and Defangant Patar Coats acceptad that offer.

18, Detendant Caroiine Coats Gravaon aid not accept tnis ofiar,
20, intns waaks and dave pracading the Trusiesz ¢ Sale both Defanagante maas

proposals or demands for conditions Tor clesing. Plamntif lc both Dafenaants that ns
woulc accept eitner sai of offers. Defencants never agraad on e set of closing
instructions and did not accept any offar.

271 Nons of the offers 10 purchase ware aver accepiec since Dafendant Caroiins
Coats Gravdon would not accept any offer.

2. Defendant Caroiine Coats Graydon was, at all relsvant harain. a ficensas real
esiate agent and ican officer. Because of tnis expenznce. Defengant Caroiine Coar

Graydon knaw that if she posiponad reachning an agreemeani on the tarms of the sal

m

D

and/or pestponad the clesing, she

«
Q)]
Q

oulg =fiectively stor the cicsing from occurring.

23, Detendant Caroiine Coarts Gravdon pesmonad reaching an agraemsan: on the
terms of the sals and/or postponad the ciesing on Lot 5 of Sradow Ridgs. and stoppec
the closing from occurring.

24 Plainiii Michas! Ward indicatzed 1o pbotn Dafandants that he wouic accen: any
reasonable proposals for clesing instruction which eithar of them might propess.

23, Accordingly, the property was sold ai Trustes’s Sale on 15 March 2007 . for the
amount of £3.800.000.00. After the satisfaction of the coste of sale, attornavs fasz.
Interest anc principal. there was I2fl, as excess proceeds of $1.98¢.78¢.0C

2%, Durng thz 15 March 2007 saiz, | was present ano nesare Datendan: Caroiins

Coats Gravdon as she goadeC Fater coals into biading or tne propsmny beyond nis



-prasent apiiity 1o perform, which hiad the effect of causing mysali who pid on benal of

aroup of iInvastors. 10 pay a higher price for propany than ne wouid have apsant her

e Had Dafandants aczcaptad aither of tha offers magds prior 10 the sal

(0

Plamti

would havs been antitiad 1o ©.82% of 32

o
i

Z milhon or $310 54000 insteacs 2lantit

racelvac only $182.357.28, raprasantin

«©Q
0
gl
D
(e}

28. Plaintif’ was on=s o7 the succassiul purchasars af the trustes's sale and was

allowad a cradit of 8.82% of the excess proceags

TS

o))

gainst nis shars of tne purchizss

22 The amount aftribuiad 10 Piaintit, 182 ,387.28 rapresents £.62% of the

rustes’s Sale proceeds after satisfaction of the two Trust Deads encumbaring the

propary.
30,  Inorder to facilitate the saie Piaintif agread that hiz £.£2% wouid be treatad a5

T |

junior 1o the two Trust Deads, in oraer 10 altiempt 10 maximizs {ne saies pro

Qoo

31, As the direct and proximate rasull o the Defandanis acie and/or Omissions,

Piaintiff has baasn damagsad in the amount of not less than $£31£.242.72

coo [ U A

32. The contents of this Affidavit are rus anc accurale pbasad uo:m my owr personal
o — //’

k ladazs T /

nowledge. T ~ Vi

e i

T A o ///’/

i .
DavieyVardt'
Affiant

b

SUBSCRIBED AND SWORN 10 batore me this L. dav of February. 2008

JULIE & WILLIAME
NOTAXY PUBLS: - STATE OS UTAK
3585 WASHINGTON BLVD
DGDEN, UT s46C5
COME. EXP. 0p-26-2071




NMiaiiing Certificate

I HERZZY CERTIFY that on the day o ~epruary. 200¢ | maiied & trus

oo

anc correct copv of tne foragoing aocumant vie U .S Mal postags pre-paic 1w the

<
(]

foliowing individual!s;

Bryce D Panzer

BLACKBURN & STOLL, L.C

257 zast 200 Soutti. Sure 80C
Sali Lake Cnv. UT 847111-2142
Attorney for Caroiine Coats Gravaon

Patar M. Coarts

7981 South 2780 Weast

West Jorcan, UT 84086-48272
Detendant Fro Se
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Brao C Smith No BE50
STEVENSON & SMITH 7 C
3986 Wasningtor Bivd
Ogden Uah 844C3

Tel (801)396-2610

Fax (801) 39¢-9954

IN THZ THIRD JUDICIAL DIETRICT COUR™T J5 SALT LAKzZ ZOUNT
STET= OF UTA-

MICHAZL WARD AFFIDAVIT OF DAVID WARD
Plainuft
vs i CIVILNZ 0809CCI379
CAROLINZ COATS GRAYDON ano HJUDGE Danisz2 P Lindberg
P=Tzr COATS
Defendanis
STATz OF UTAR )
ss

County of Webe- )

| Davic Warc beaing tulh sworn a2pose anc stais
1 My name s David Warc | am the father of Michae' Ward ir the abova utled
cass | am ove- the age 0° 1€ anc | nave parsonal knowiedge of tnhe facts ano it callea
upon would tesufy as foliows
2 By virue of 2 long series o° property transacuors in tate 2002 Piamuf ano
Defendant Peter Ccats became join® ownars of wo parcals o° property in Soutn Joraan
Utah hereinafier referred 10 as the Nortn anc Soutn Parcels respecuvan  Plainuff
owned an undivided © 62% interes. and Peter Coats ownesa an undiviaad 90 18%
Interas:
S Defengant Pete Coats anc Derendant Caronne Ccats Gravdon ware praviously

married having been divorceo in g bifurcated procesaing  Said aivorce acuon was



finalizeo on 10 Novembper 200%&

L Defendant Peter Coarts and Dafencant Caroline Coars Gravaon ware 1ot

enants o thair marial propernty nowevar Datencant Caroline Coars Gravdon nao ne

ownersnip and was not on titie  Datendan® Caroiinz Zoats 3ravaon 2sserses 2 Siai 1o

botn tne Nortn and Soutr Parcais by virtue of ne” marriage  in 2ss2rung ner ciaims

Defandant Caroiine Coar

[€2]

Srayaon caused various Lis Penasns and othar documeanis
10 be Tiled witn the Office of tne Salt Lake County Recoraer 1o reflect her ciaim of

interast in both tne North and South Parcels

(82}

Botn tne North and South Parcels were supject to Trus: Daads in favor of Fater
Coars’ mother, isabel Coats Isanel Coats is also the granamotner of Plamtiff Michasl

Warc, wno 18 the nephaw of Peter Coar

o

6 As par: of the divorce procesding Defencant Caroiine Coars Gravdon was
granted 2 power o° attorneay 10 asal witr the marital property, including 1s sale anc
dispesition

7. lsapel Coarts procesdea to foreciose on her Trust Deescs ovar tne wwo parcels in
the fall of 20C3

8. Tne Amenaded Stipuiation reauired isabel Coats coopsration in the sale of the
propary, the parties agreed 10 g canceliauon of the Nouce of Defaul and recognizad
isabel Coat s ownarsnip of ar undivideo 9.82%6 interes: in potn the nortn and soutn
parcels

9. Supseguent 1o the entry o° the Supulation isapel Coats ransferred he-

ownearsnip inerest in the Nortn and Soutn Parcals 10 Plaintft Michas! Wara in

consiaerauon of $150.000.00 and other consideraton



1C Defencant Caroins Coats Sravaon nas a2sserec & claim in other nugauor tnat
Micnael Warc interferso with ne  aoiiry 1 sell tne pronerty

11 Defencant Caroine Coats Gravaon nas ciaimec tnar sne nac buyers ready
wiliing ana able to purchase potn parcals o propary ir tnz ral o® 2002 for an amouniin
excess of $2 000 000 00

12 oefenaant Caroline Coats Gravaon neva: sold the property and foliowing
December 2005 toob nc furthe- acuon 10 attempsr to seli the propery

13 Isapzl Coats commanceo 2 second foraciosurs proce=aing agamns® tne we
parcels in the spring of 2008

14 By tne fall 0® 2006 Defzncan Caroune Coats Grayaonr fileo another mouon for
lTemporary rastraining orders  Tne matter was contested Ir an evidenuary nearnng on
converung Defenaant Caroiine Coats Gravdon s mouon for temporary restraining oraer
INto a prefiminary injuncuon wags nala pefore the Honoranie Tyrone Mediev on 5
Decempe- 2008 Af ths conclusion 07 saio nearing Judge Mediey concluasc thar
Defendant Caroiine Coats Graydor haa not presenied a cass adeqguate for tne 1ssuance
of 2 preiiminary imqjunction, and therefore dissolved the temporary restraining orasr

13 Foliowing the dissoluton of the temporary restraining order isapel Coats
proceeded with tnhe foreciosure sale

16 The foreclosure sale was se* fo” 14 February 2007

7 in tne month prior 10 the rustes s sale Dafencant Pater Coats workea amgently
to procure a purchaser for the property

18 In the wesks anc days procesaing the Toreciosure saie Defendant Pete Coars

was the procuring causs of various offers of purchase Al igast one of the offers of



purcnase was 10 purcnase the only North Parcal tor £5 200 000 00 P.ainuf Michas
Ward and Defendant Peter Coars accepiso that ofter

19 Derendant Caroune Coats Gravdon did no* accapt tnis ofre-

20 In tha weeks ana davs pracesaing the Trustes s Sale potr Dearendants mags
propesatls 0- demands fo- conarons for closing  Plamufr told poth Derendants tha ne
would accept eithe ofiers Defenacants naver agre=a on 2 se1 0" clesing
mnstructons and did not accept any offer

21 Nonz o° the offers 10 purcnase wears ever accepiad since Darandan- Caroline
Coats Grayaon would not accept any ofrer

22 Datanaant Caroline Coats Graydon was at ali relavant herein a licensao real
esiate agent anc 1oan officel  Because of this expenence Derencant Carouns Coarts
Graydon knaw tha If sne postponad reaching an agreement on tne tarms of tne sals
and/or pestponead the clesing sne coulo effecuvely stop the ciosing Trom ccournng

23 Defendant Carouns Coats Graydon pestoonsad reacning an agresmen: or ins
tarms of the sale and/o” postooned the clesing on Lot 5 of Snadow Riage anc stopped
tne ciosing from occurring

24 Plainuff Michasl Wara indicated to both Dafendants tha* he woulc acceot anv
reasonable propesals for closing instrucuor wnich aitner of therr mignt propess

25 ccoraingly the property was sold at Trustee s Sale on 15 Marcn 2007 107 the
amount of $3 600 000 00 After the saustacuon o the cesis 0° sale attornevs rass

iInterest and principal there wes i1eft as excess procesds of §7 98¢ 789 CO

25 During the "2 Marcn 2007 sale | was presen’ ano nsarc Derengan. Carolins

O
)
v}

s Grayaon as sne goadea Peater ccats Into biading or tne propery peyona nis



presant anliiy 10 perform wnicn nao tne effect of causing mvsel® wno pid on penal’ of &

group of Investors 10 pay & nignear prics for propery than ne woulo nave apsent ner
clions

Z Had Defencdanis accapiad eiftne” o ine offers maas pro™ 1o the sale 2amut

would have basr enutiea to @ 82% o° 82 Z miliior o' 3510 640 00 insteac 2amuft

recaivao only $18% 357 2 reprasanung © 82 % of the excess pr

]
(@]
M
[{)]
Q
n

28 Plaintff was one of the successiul purcnasers at the trust

40}
[
n
(]
D
Q)

and was
allowec z credr of © £29% of the excass procesgs agains' nis snhars o° the purchass

price

29 The amoun: attributea to Piaintff $182 357.28

—

epresents 9 2% of the
Trustes s Sale procseds after sausfacuon of the two Trust Deads encumpeanng the
propeary

30 in order 10 faciinaiz the saie =iainuf agreed that nis © 62% woulc pe rreatec 2

o

junior 1o the two Trust Deeds 1n orasr 1o attemp’ 1© maximize the sales procesas

o T

21 As the direst ano proximate resul” o° tne Defendants acis and/o” omissions

~ e

Piaintift has been camagec in the amoun: of not less than $31£.242 71

— -

32 Tne contente of tnis Afficavr: are true anc accuraie pasad upon mv own parsona’

_ e
- /
knowledgs \ /i - ) ///
\;__,,_,«_~_:5", s
DawefvardV . Y
Affian

SUBSCRIBZD AND SWORN 10 petore me tnis /.2 cav of “epruary 2008

,(

|
L
JULIE & WILLIAMS NOTAR PUB_IC
NOTARY PUBLL: - STRTE OF UTAY J
I98E WASHINGTON BLVLD

DGDEN UT s445
COMN. EXF 08-26-2011




Maiiing Ceriificate

HERZZY CeFPTIFY tha on the cay of —epruary 200¢ | mauec a trus

o
anc correc” copy o° tne toregoing aocumen” via J S Mal posiage pre-pain 10 the

foliowing individual's)

Bryvce D Panzer

B_ACKBURN & SToL. _ C

257 £ast 200 Soutn Sune 800

Salt Lake Ciy UT &4799-2140
Attorney o~ Caroiine Coats Gravaor

Pater M Coars

7981 Soutn 27680 West

Weast Jordan UT 84088-4652
Derencan’ Pro Se




Addendum C

Order Granting Power of Attorney to
Defendant Caroline Coats Graydon



| copy

ALVIN I LUNDGREN (#5605 Fl%:lfc gtfrnl:?}cuugr
ALVIN I. LUNDGREN. . C Ny S SRR e B e aicial insiris:
5105 W OLD BW STE 200 NTZRED IR A= u’S’“%Vw .
MT Grezn UT 84050 . OF JUDGMENTS = 552 b2
e b g% c7iF I
£ ™Y IC™ e e hamanis - - A= -
o A tf\PV yﬁ{,/
IN TET THIRD DISTRICT COURT Deoun Gien
SAT T I AIE COUNTL. U TAR
CAROLINE BAVES COATS ; ORDER
Petitioner Civil No. 01490228¢
V. Juage Lesiiz & Lew:s
PETER COATS Commussioner Bradiord

Responden:

A nearing was held on Jjury 7, 2005 pefors the Honorabie Frank & Noe. sitng fo-
Commussioner Bradiorc Pennoner was present with her attorney, Atvin F. _unagren.

espondent was Present Witk bis attorney Steven Homer  The court consiasred tne facts,

pleadings. affiaavits and arguments suomitieC by Peuinoner  Responasnt subminiec ne afficavy
but presented argument.
After consideranon of the foregowng the cour: enrers the foliowmg orasr

Penwoner 15 granted power of attorney 1o sigr for Peter M. Coats regarding tne sate o

£

_ots 4 and 3, Shadow Riage Estates, Pnase «. Sali Laize Counry. Utan anc for tne properm knowr
as the South Joraan Property, more fully aescriped as

BEG S 8850 W 458" FT & S €51.76 FT FR NE COR 0T 6¢, CLOVER RIDGEZ
SUE. S 3474204% W 138323 F7. S 15727102 W 188 82 FT S 27393€" W 163.07 =7
20/ 2708" E 69 79 FT, S76M08' 52" E LE536TF 7T S 0647283 1‘ = 200.¢FT. S Zz2rz02e
G1.68 FT.S10M5¢'19" 24025 F7 E732 177 FT TO W _INE OF JORDAN RIVER N
'70f‘:\4'01" TI3CARAFT N 772227 W 270650 FT, N 51728124" W 1el 537 FTL N
30050114 W 174322 F7 N 277250 WLT(L280 T'" W 348,189 FT WLY ALG 02(
FTRADIUS CURVE TOR 462 FT SE73820" W60 FT W I2L.22 ':'", N £2701738

o e ——— i —
W 273 131 FTTOBEG 20 e AC 0271000 0230-0800

95]

Dage | o Oraer (hrg 777/05) @

~ IURE Ry

JdD17412757
01490228€ COATE.PETEP


http://i63.IT

BEG NE COR LOT oo, CLOVER RIDCGE SUE: S 40741 6 4
ELEDFT, Sersa2vE 17T eR EL S L ”.2'"»"" W 189,14 FT, S 20" 150.C
FT.S 34742034 W 24 457 FT:8 4270138 E 223131 FTLE 2252 FTIN 87738207 =
6CFT 2LV ALG G20 7T RADIIS CURVE TO L 462 FT: E 25818 FT TC WLINZ
OF JORDAN PIVER: N Z772510" W 38001 Z TN 573820 W117.441 7T N
CIMR0QEN £ 202560 FT N 4273010 Z 182301 FTI N 58~CE"10" E 74460 FT, N
3113 E 140562 TN 13756'07" £ 134 448 FT: 5 88750 W 1258.843 FT TO BEC
18.21AC. 6457-1826 6435-2797 6986-2025 7036-2262

judgment 1s grantec for Peunoner and against Respondent for unpaid chilcd support o

$17,623.00 represenung unpaid cnild support through july, 2005 and unpaid aiimony of

£5156.00.

Respondent’s contempt is ceruned for the foliowing:

p—t

On June &, 2001 the Respondent executed & mortgage n the amount of $242.500 against

the marital resigence, which nac previously teen debt free in direct conwaventon of this

(o298

court’s order gated Mav 17, 2001

2. Order Getoper 2, 2002 Comemp: on failure 1o deposit cnild support was certined,
Respondent has 48 nours to resolve; Aftorney Iees reservec. Respondent did not pay the
arrearage as ordereC. Respondent did not pay atiomney fees as oraerec.

2 Order January 6. 20C2: Responden:'s contempt certified: Failed to make direct suppor
deposits; Disposed oI marital assets; Assaulied Feutioner in presence of childrern.
violaung protective order; Peunoner awarded 5750 1n aftorney fees for hearing. Attorney
fees have not been paid..

4, Réspondﬁnt sold marital property on Lover's Zane for $200,000 in vioianon of this

Court’s oraer:.

Dage 2 of 1



tn

~

10.

Tne Respondent accepied an offer or. 0T £ 1In the summer of 2004 Pennoner agresc a:

thal Ime IC spare Ine procesas wWith him. however, smee sne Qid not agree 1o aliowin

e}

i 1o keep all but @ small amoun: of the proceeds. he deliberately caused tne sais 1o o
On Fepruamy 2, 200 and again Aori 12, 2005 the parnies agreed anc this Cour orgsred
the parnes 10 parucipate In mediauorn and for tne Respondent 10 cooperate 1n the saie of
Lot Z. Respondent appsarec abour two weeks ago 10 512n some o the closme
documents, but refused to sign e deec. Theres 1s no evidence that Lot 5 has closed.
Respondent soic Lot £ 1o nis vrother. arranged for a closmng and signed the documente.
but ther mstructed mis brother 1o not bring in the funds 1o close. This Lot has not ciosed.
Respondent was first served discovery in 2001, He was agam servec discoverv in
Januaryv 2003. He, hus former attorney and present attorney have peen regussted 1c
cooperate with discovery. Kesponden: iast agreed in open court 1o cooperate with
discovery. _nis agreemen: was Incluasc I the May 17, 2001 order. but neither
Respondent no- nis attorney nave provided any responsec.

Respondent ¢ attorney Steven Homer has possession of subposnast Q0CUmMeEnIs and nas
not made those availabie 1c Peunoner’'s counsel. notwitnsianang the Mav 17, 2002 orde:
Responden: 1s 1n arrears of child support of 517,653 and aiimony of £3196.00 and nac
paic notming for approximarely 14 montns

These 1ems are certifiec for contempr.

Peumnoner 18 granted ner attornsV fees for tms Oraer o Show Cause  Peunoner 't counse)

e O

snall supmut an affidavit of fees and copy 1o Respondent’s counse.. wno spnal. have ter gays ¢

T25P0nd

A e
Page 50l 1



acommenast:

i

PP

Approved as to FOrm:

\

s ‘
1 \ 1
Darec: 1| ) N f"?' ‘.‘f"% O
arec: 11—\ ML fr .....So\ 4 ’)K\ < e

A

Alvin B gunacz?e:z\d

Atiomey for Peuuoner

Dated

Steven Homer
Attorney for Responaent

ERTIFICATION

1, certifv tnat [ am over age 1€, not a party 1o tne forsgoing. anc that a wue and correct
copv of tne Order was sent facsimile and postage prepaid 10 the beiow i1

2002

Steve Homer
0275 S Reawood Road
West Jordan, U7, 8408&-6310 [

\ { ‘\/’_'\\

—
Alvin R Hun%azrpr

o
s8]
19
o

I~
o

iy

Yoot

e¢ persons on Julv 7,



Addendum D

Deposition of Caroline Coats Graydon
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Addendum E

Amended Stipulation




BFYZ=2T POWZER (=23500,
BLaZhB PN & STOLL _C
anomney 1or Derendant Carotine Coaw Gravanr
~27 zas 200 Souu. Sune 6500

salt cale O vtar §=0 1

Telepnone (80T T2 7900

Fan (80 "2 -7G9¢*

F-mal ADANIL DLder DT ~Sw] om

[\ Trz THIRD T0DICIal DISTRICT COURT OF CALT LALLE COUNTY

S4LT LAlLE DEPAPTMENT STATZ U= UTAH

ISEBEL Z04A7TS mdiviaualls and as
Trustee of the ISABEL COATS TRUST

Plamuf?f AMENDED STIPULATION

\I

PETEL COATS CAROLINZ COATS Covu No 05091090
FARP WEST BANI. RC WILLEY

DONNEVILLE SILLING &

COLLECTION COLLECTION CENTEER Jaage Tvrone Mediey
CalyaRY PORTFOLIO CaTN OF

COLORADO and REEVES RIVERSIDE

RANCE, L.C

Derenaants

tamuff tsaos! Coats mnarviaualiy and as trusiee o1 the .sabel Coats Trust (“Isape'”) anc
Defenaant Zarohine Coats Gravaon 7 Caroune” marvidually and as attornes-ir-fact for Peter
Zoats ae enteling 1Mo tnls samenaec Supulauior fov tne pumose” 07 LOTecung mino~ o™ Ir

the lezal asscripuons of the sunject Feeal Properm contained 1n the Stipuiauor previous)t s'¢hea

nothispartizt T Amended Sunu aung OHNeTWISe CONLANT e "ums ETr Jnc condiuon oo

«



fhe SUDwallo: Areviousiy eneculse dnd ! DLINC eN1evel INIC 1C Memorid.Ze the supulatior

DETW

ser tnese paries ina wos didosd O the record v orer couw or Octover 2 2007

Jre narres agree o Tollow,

Carofine ' enienng 1IN "m0 SUDL ALION INGIVIQL!  wnc Will the mmien 1 tinc

Later M pate “ Peter |10 the 21 18n™ —a1ong nas nDeer autnortizea 10 ad’ 4 Peter ¢ atiornes -1u-

io

T4L Unaer wat certain Jrder aatec aucus 0 2007 and entered ip Coatrcy Coars Crvil Na

014902280 1 Tnird Dnstnet Court Salt cake County  Jtah) (assignea ¢ D1stnct juage Leshe

< v

<O

~ewis| on septemoe 6 2002

Salt

~

The real properm that 1s tne supect of tnis Suputauon i< located 13 Soutn Joraan

Lake County Utan and s gescniped as 1ollows

A The “Soutn Parcel’

BEGINNING at o pomnt Soutn 88°50'00" Wes~ = 5¢7 12 ana South 02" 700 fze from tne

Nortneast comer o1 _o” oo of Ciover Fuage Suparvisior. accoraing ic the official pia

tnereof on fiie 1 tne office of ne Salt Lake County Recoraer saic poin alsc peing

apororamaten Nortn . 192 f vanc 2as” 2 7T 7 reemanc Norte 8€°5C Zasi 1- 77 resr
trom the Soutnwest corner of Secuon 22 Townsnmip © Soutn Range 1 West Salt Laie
Base and Menaian. and running thence along saic suoarvision ana along Becksteaa Diten
and following ~ courses tnence South 34"43 32" \X est 138 227 {eet tnence Soutn

1292102 West 188 §30 feet tnence South (3°2C 36" West 15 3570 reer tnence Soutn

20°27'08" East 09 790 feet tnence South 7¢°0& 32! E st 132 360 feer thence South

S S, oo

42831 East 200 900 feer thence Soutn J2°23Q East 91 480 feet then

ce leaving saic
SUDAIVISION DUl conunuing along the Becksteaa arten South 10°5¢'10" Zast 402 3() 1227
tnence 1eaving tne Beclhsteaa aiter Zast "32 ' 77 reet 1¢ the West une of tne Joraan Rover
thence aiong the W est ine o tne soraar Rive- tne following £ courses tnence Nortn
20754707 East 250 164 feet thence Nortn 07°22 27" Wes 270 0309 fee tnence Norin
5192814 West 102 337 1eet tnence North 39950 14" West "74 372 1227 tnence Nortr
27727010 West 70 2e3 teet thence leaving the Wes, nine o the loraal Faver Wes

4 189 ree” 10 « pon on « €20 000 foot raaius cwve ¢ the ngn” (Beaning 1¢ cente 1
Nortt £ 242" East Delta = 002237 tnence along tne arc of said curve 4 02( 1e2

mence South 87 28 20" Wes o0 0U tee1 thence West 222 <20 fee  tnenc: NOTir

STU0TAY West Z2T T jestt tne pOMT 07 ceginmir



-~

Tay semalno 27-22-370-020
5 The “Norly Parce”

BEGINNING at the Nortizas™ Corner 07 Zot e Z_OVER PIDGE SUBDNVISION

decording 1o the 0Tficid bia tereof o1 lizar the nInee 0 tne Sal® _aas _ounn

Recoraer swd point also peins approdimate v Nori T TC jee anc =ast 2536 T e ane
North oF 30 EFast - T 1ee pom tre Southwes cornen o, Szcuor 2T ownsmir T osouts

Faange » Wes. Salt Lane Base and Mendian and runmine tnence alone saa subdsion

anc along Becistead Dien ana the 1ollowing 6 course~ thence Soutp 4054 00" Zay

o6 00t 1e2T tnence Soutr 29°07 <8 zast &2 §2( feetl tnence Soutp 08734 12" Eag
77630 feet tnence South 1774271 Wes  1#Q 140 1ee1 thence South 20°72 71 Wes
130 020 feer thence Soutn 34°43'32" Wes 22 157 jeer tnence j2aving said subaivisior

anc becl.steaa arten South 47°07 38 Zast 277 13 feer tnen.e Eas D20 T2( test thence
Nortp &7 3820" East oC 000 feet 1 = poinuon a ¢20 000 jo0T raaius cumve 10 the lem
(Bearing to center :s Nortn §7 38 20" Zast Dele = 0027 37" tnence aiong tne av. o

said curve 4 62 feet tnence £ast 46 18C feet 1o tne West une of the 1oraan River tnence

aJong tne West line of the Joraan River tne foliowing ™~ courses tnence Nortn 27°2° 10
West 38 061 feet thence North C3°3820" West 117 447 feet thence INorth 21°43'00" East

203 500 fzet thence No~tn £2°30 10" Zast 187 3( 1 f=e0 thence North 3870710 zas

74 400 feet thepnce North 37°12 7" Zast 140 362 fee1 thence Nortn 123°56'07" Eas

134 448 feet thence leaving the Wes hine o1 the Joraan River Soutn §8°50'00" Werr

1256 647 1eet 1o tne point 0! pe@nning

Tax serial no 27-23-376-010

Tne Nortp ana Soutn Parcels are collecuvels referred 1o as the “Reai Prooerny -

(S)

sapel agrees 10 cause 10 be executed ana recorded cancellauons 0. tne following
asscrioea notices of aefault

A Nouce of Default 1ecorded Apnl 1¢ 2002 as Enty Ino C222437 1r
Bool 91 9 atPage 0457 wnich pertains to that certain Trust Deed dated Sepremper 21 1007
(tne “1002 Trust De=d”, recorded in the Sal” ake Count Recorder s Office on Octone
1962 asEnrv No 6180751 i Boot "24C acPage2'C and
= Nouce o Deraul” recordea Spm. 19 2002 ac znm N 0772430 41 Bool

QU g Paoe odod wnich pertaine o tha cemtair Lius oesc (tne 1000 Trus el telonde.



[altial

in the Salt Lake Counry Recorder’s Ufhcs on June 1. 190C as znwy No. 737 15¢5, 10 Book: §282.

4 Isabel agrees 10 cooperate tullyv i any sale of the Real Froperty. or of either the

ot or South Parcels. pv Carohine. provided that the amounts owed 1¢ Isabel (as secured by the

00%and 1090 T

t—1
72
jant
O
)

Jeed

will pe paid in full as & consequence of such sale(s).

U)

cooperauon inciudes signing a sontract(s) of sale and anv necessan v closing aocuments.

removing easements on the Real Property that are impediments to a sale. assisung in resolving
other utle 1ssues. and parucipauny In 0DAINING ANy NECcessary court order(s) authorizing or
facilnaung the sale(s). If only onz of the parcels 1s provosed 10 be solc. then the contract for sale
shall contain reasonable provisions preserving the devejopment value of the retained parcel.
inciuding requiring the creaton (or preservation) of £asements across the sold parcel for access 10

\

the retained parcel, and otherwise deaiing with devejopment issues.

n

The interest rate on the principal inasbiedness secured by the 1093 and 1999 Trust
Deeds will be increased to eighteen percent (18.0%) per annum., effective as of August 13, 2002
If the indebtedness has not been paid on or before April 2. 2000 (six months after the date this

agreement was reached between the parues). monthly payments equal 1o interest accrued on the

indebtedness will commence and be due and pavable.

o

Isabel will cooperate in providing informauon to Caroiine regarding payments
made and interest accrued on the obligatons. and will suppiv @ copv of the promissory note
secured by the 1995 Trust Deed.

Caroline’s motion for & lemporary restralning order and preliminary injuncuiorn ars

hersby witharawn,



o, Caroling ana lsanel agres that 1sabel 1s the owner of ar undiviaza © §20, interes:

i tne Reeal Properm, as ¢ tenantin commor  Isabe!l acknowledger and agrees that sne aosr no

OWT any othe Interest 1N the Redl Propert . 2xcept a3 e NoIasr 0l 1nE apovs-re1erensec . rust

—i< « 1 Lot

Deswc

(@) lar e qoresa ! ‘rt‘ - orren AU v o a1 a1l e ! N T,

? Caroline agre=s tnat ¢ thres percent (3% o) commuission will be paid 1o Mine Ward
10 ne s tne procuring cause 1n securing a ouver for the Real Propertv or either the Nortl or South

DATED tnis day of December. 2003

sabel Coarts. marviaually and as trustee of tne
e

. o.0ats 1 rust

Caroline Coats Gravaon
Approved DY counse.’
BLACKEBURN & STOLL. LC

e
)

4 /
— "

Bryee D “Panzer -
Attorneyvs for Caroline Coars Gravdon

STEVENSON & SMITH. P C

Brad C Smutn
attornevs o1 Plainuf!

BOP I 00 NSTIPL - Toon AMENDED 2 22/, WL



Addendum F

Deed Transferring Isabel Coats’
Interest to Ward



SPECIAL WARRANTY DEEL

ISABEL M. COATE. Trusiee of the isabel M.

CONVZYS and WARRANTS against all claiming by, through or unoer!SABEL M. COA4
an undivided 2.82% interest 10 MICHAZL WARD,

Lake County. State of Utan:

ee Attached Exhibit "A".

I ~
coats

GRANT
DOLLARS ($10.00) and other valuable considerations the foliowing tracts of iand in Salt

QD ST Dol M
Bool - 8235 P - fPo-non’

eyt B OTT
FECORDER, 5807 LEKE COUNT
STEUSNSON & SMITH

BRAD ©osMITR

ToR: BRSHINOTOK LU

Uw DEH UT &4407

Evv 2R, DERUTY - DR
Trust, GRANTOR, hereby

e ale)
[N

=2, for the sum of TEN

-
[
WITNESS the hand of said Grantor this / cay of M«v o
/7/ / Lonlo
A =18 i\/ COATE, Trustes
of the isabel M. Coats Trust
STATE OF CALIFORNIA)
‘g8,
County of MERLED )
DN NOVEMB=R. 9, Zoos :5?%
ISABEL M. COATS, baing sworn, croacmowmncw {0 me that she isthe Trustes of
isapal M. Coats Trust and that she executed tne foregoing document as the act of said

trust.

[ - S

DANENE BRANHANM

/ el

Commission # 1579493
Notary Pubiic - Callfomio

) Merceg Counry
S Ry Comm. Expires Jun §, 2009§

AN Copicaaiv. ol s e )

[R10 2L }

Y
o

ty
ty

siption: Sal: Lake,UT Document-DocID 2573774 Page:

NOTARY PUBLIC

L el I_AC_E

T



ription:

SDFD

Exhiprr “A7

e e e —r o TmTrm e = e,
G €20 PT RWDIUS CURVE TO L ¢.¢82 F7T. I 34t

LINE OF JORDAN RIVER; N Z7-25'20" W 3B.0¢1 FT; N - 38'20" W
117,441 TT; N 21-43'06" E 282.5¢8 FT; N 42-30'10" B 18I 301

FT, N S58-02'10" E 74.4¢5 FT; N Z1-13'4Z%" B2 140.5¢2 PT; K

L3-55'07" E 134.446 FT; S BE-50' W 1258.B43 FT TO BEG.

Serial No. 27-23-376-019

parcel two:

BEGZ & BB-5C' W 4.387 FT & S5 €31 .7¢ FT FR NZ COR LOT 6¢,
CLOVER RIDZE SU=,; & 34-43'24" W 138.323 FT; 5§ l3-Z1'02" ¥
18B.E3 FT;, & Z-2%9'3¢" W 1e3.27 FT; 8 20-IZ7'0B"- E €5.7% FT; 5
76=0£'52" E 1E25.3¢6 ¥T; § ©64-28'31" E 200.°2 PT; 3 32-IZ3'28" E
121 .68 FT, 8 10-56'18" E 403.3 ©T; £ 732.177 ?T TO W LINE OF
JORDAN FEIVER;N 2%¢=>4'C1l" E 336.184-FT; N 7-22'27% W 270.¢59
PT; N 51-28'14" W 185.827 ?Tf.N 28=50'24" W 174 .3222 FT; N
27-25'10" W 170.2682 FT; W 34B.18% FPT: W'LY ALS €20 FT RADIUS

Balc

Commenc:

CURVE TO R 4£.62 FT,; 8 87-38'20" W &0 FT; W 222.22 FT; N

43-01'38" W

()
w
G
Ftl
-3
|
(@)
Jus]
bS]
(D]

Serial No. 27-23-376-020

Lake,UT Document-DocID 957377 etz BK 8226 PG 888

LN
8

0
m
i
0
]




Addendum G

Deposition of Carolyn Graydon



CONDENSE]

IN THE THIRD

TEANSCRIPT

OF SALT LAK: COUNTY
STATE 0OF UTAH

In the Mgtiter of the )
Forecleosure of FProperin v Depos~tion o
Located 2t 11741 South )
Lampton View Drive, Soutn CAPGLINE GRAYDON
Jordan, Utah. 84065,
Tormerlv owned by Peter
M. Coa

—t o~ -
[Ta N
e Tt e

1 Misc. No. 070900540
Caroline Graydon, ;) Judge Trease
)
Petitioner. )

November 14, 2007 =+ 11:12 a.m
Loceztion Blackburn & Stoll
257 East 200 South, Suite 800
Salt Lake Citv. Utanh 84111

HEATHER WHI

Notary in oand Tor the

170 Soutn Main Stree?, Surte 300
Salt Lake City, Utan 84101

pr: 801.532.3441 rax: B01.532.3414  TOoL FRzZ: §77.532.344°




A Throughout the year, | 1 through Mark, what's his name? 1 can't think of his

? ¢ Dcvou rezali a7 tne preiiminary - 2 name, give me a minute, I'll think of his name.

S Innctior hsanne we had GistussIon abou” ofters Do ¢. Tnrougn somsone namec Mark”
i & tnat were rezeved anc pending aurine Decempe” of L k. Tnrough someone named Mark. We iisted it
beo2005 (sic)” i > onthe MLS, We -- we had & problem oetfing isape!
£ A, hre you talking about the hearing at o and/or Mike s signiature on the iisting agraement, sc
o7 the- -7 we did iist it witn the -- on the, you know, on the
g G, kysaraac, ves. £ notes that it was subject to thirc-party aporoval for
| 9 A Yeah. Ayearage? i ¢ theother parl. And we -- we realiy tried to market
11e C. Ir-December of 2000 T think is when the e
|11 nearine was. |21 €. Canvou tel ms what you've done to marke:
12 A Wow, {22 1107 to otherwise use tne autnority Grantag Lo vou
A% 0. Admitzedly ume fies, {_Z oy the Courtin tne power of attornev sinze Decemper
14 A Go ahead, what was tne guestion again? |14 0of 20037
i3 Q. My guestion was, ac vou recall auning tne 113 A, Yes, Twent to the recorder’s office and
{16 nearing on the temporary restaining oreer anc 11c  atiempted to have some of these things removec,
117 preiiminary inunction that was nelc perore juags 17 C. Okay.
18 Mediey in Decemper of 200c, talkine abou: offef: fnat |18 A And without Isabel, since she was the one
16 Mr. Overson obained, | peileve on your penali, 11%  who had signed on tne easements, T could not remove
120 Decembsr and In tne weeks prior to tnatin J&:emne:' 20 them myselt,
2020057 |21 0. Okay.
2 A Yss, the dates [ don't know, but I recall 22 k. And aiso with the title company, Sungance
22 talking about the offers, i25  Title in particuiar, Kim Engar -
|2¢ C. Okayv. De you recali what property 124 C. Tamsorry, Kim:
i25 Mr. Overson's offers tnat ne acauirec covered” 25 k. Enga:.

2z 3%

Dl £ I beiieve that mos: of them wers for the P C.  Znaar, okav.,
| 2 whole entire, both north and south parceis, |2 k. Ysah. We nad several discussions, she

3 0. Tnzenure 40 acres? | 2 spoke with their attorney, I mean, trving 1o figure
L L A Un-nur {affirmative) - ¢ out now we could gt the powsr of attornay to pe

5 (. Do you rezall now mucn tnose offers were ' > sometning that they would accept prior 1o & final

& for? - © divorce resoiution. And we -- she - thay triac

7 k. T beilave thay werz anywhere from £.3 10 | 7 every wnich way they couid twist and turn it But

§ down, ciear down to three for the -- three mililor, & therr underwrite:, thare's no way any titic comgpany

¢ Imsan, there was a wiae range. ¢ s going t0 approve i And we falkad with otner

10 C.  €.2 milion was tne nign”? 10 ones, and they nad tne same problem.

1 k. Something fike that, i1 Q. Wnen gic you nave tne aiscussions witn, i<
2 0. That woulc pe 1ust 2 shade over $200.000 22 1t Me, tnaar?

12 peraclre; is tnat correci’ i3 A, Ur-nuh {affirmative).
|14 b Yes, |14 Q. Wner dic vou aiscuss thet witn Mg, Engar”
12 0. 1understanc at soms point in the divorce iz k. Eversince I was granted tne power of
|16 action, Juoge Lewis granted vou DoweT o attorney it 1o attorney, clear up uniil maybe the foreciosure saie.
117 deat witn ali of tne maritai property; i tha L7 ¢, OKay. ‘Anc Qo you Know paruicuiarly wia:
116 correct? 11€  tnerr difficulty was witn the power of attorney”
e b Yes, e ko Tne fact that in a divorce proceeding -
it £ Canvou tell me wnat aztions you oot Ir (20 anc I wasn'taware of this eitner untii -- put that
21 reliance on the power ¢ artorney 1 :ei' tne 121 even thougn thers s orgers trat are maae ali aiong,
\ZZ property or otnerwise dispose of !:7 \ZZ until there is a final outcome tnat combinss
22 L. Yas, we marketeo tne property, we -- I iZZ evervining, that tnose orders in previous car -- car
i2< corresponded witn saveral perspective buyers, ot {2¢  be appealec after the final trial. And tnerefore,
2% some, probably eight or nine jetrers of inten: i2=  thav coulan't ensure tne - 2 cisar titie o someons

CitiCours, LLC
8[\’ - T "‘A_/‘ ‘»

/
Lo dL 2



Addendum H

Amended Trustee’s Deed
Following Trustee’s Sale



Wnen Recorded Return 1C:
Brac C Smith )
Sy n & Smith. 2.C

~1

[{)]

<

)

3 (
= b)

v asnington dou!ﬁ»ard
'-C—r Jian 844C5

AMENDED TRUET
rOLLOWING TRUS

Whneraas, on 13 April 2007, Brad C. Smitn. 28 Successor T

rustes, ro"orcwd
Notice of Default and Notice of Slaction to Sall Property Undar Tru

9594114 1n the Office of the Salt Lake County Racorder (said Notics
paraining to & Trust Deed agated 21 Sapiember 1280 and was rf—‘-coraec irf trhe office of

@s =ntry N’
ataul:

[V

the Salt Lake County Recoraer as =ntry No. 6180757, in Book 7240 at e 2128,
regarding the foliowing property in Salt _ake County, Utan:

PARCEL ONE (North Parcel; Tax Serial No. 27-23-376-019):

BEGINNING at the Northeast Corner of Lot 66, CLOVZR RIDGE
SUBDIVISION, according 10 tne official piat thereoi ori fie In fne
office of tne Salt Lake County Recoraer, said bomt also paing

approximatery Nortn 17721 feet and zast 2138.5 fa2et and Norin

88°30' £ast 14.37 fe=t irom the Southwest cormner of Ssciion 23

Ve

Townsnip & Soutn, Rangs 1 Wes!, Sall Lake Sase and Mendian
anc running thence aiong said suddivision anc aiong Recisieac
Ditch and tne foliowing © courses; thence South 4C°41'00" =ast
86.800 feet; thance South 26°C3'48" Zast £2.820 feer tnencs

South 08°54'12" =ast 177.830 f=ei thance South 12°42'31" Wesl

189,140 feet; thencs Sauth 20°32'21" Wes? 158,820 t2e1 thence
South 34°42'34" Weast 24 457 faet. tnence Isaving said subdivision

[y

and Beckstead ditch South 43°01'38" =23t 252 127 fzet thancs

Tast 322.520 fees: thance Norin £7°38'20" 22351 60.000 feet 10 2
point on e £20.000 foot radius curve 10 the ieft (3sanng w cenieris
North 87°38'20" Zast, Delte = 0072337} tnzn aiong tne arc of
said curve 4£.620 TW.\ thance Zast 348,129 1est 10 the West iins of
tne Jordan River: tnence alony the Wast line ¢f the Jorgan |

I Ul uatl \‘Vu‘
the foliowing 7 courses: Nortn Z7°23"0" West 38.087 et tnancs
North 05°38'20" West 117 441 feew tnence North 27°43'08" Zas!

—
283 580 feet thence North £2°30 0" Zas: 183.301 fa=1 ihance
Nortn 38°C5'10" Zast 74,450 faat thence North 37°13'43" Zas:

Oad Zadi

140 562 feet thence Nortin 12°56'07" Zas! 134 448 T2 thance

[4)]

M

's Dead Foliowing Trustes's Sal



n

SWSD

BAR

|caV|nﬂ the VWwast uinz of the Jorcar River Soutn BE30'0C Vves

258 847 feet 1C the point o segiNning

CEL TWO (South Parce! Tas Seral No Z7-25-276-020;

SINNINZ a' 2 poin® Soutr 88750700 Was 4 587 fe2” anc
n €27 787 tee” rom ths Nortnsas comns
Clover Rigge SUDAIVISIon  accoraing 1c ine o;ﬂ:.a- Dia
nareof or fie 10 tne ofiice of tne Sal- _ake Countv Recorae”
said point also pel no aoDrommatai\ Nortn 1112.2 122t anc
=Zast 2122 7 fast ang Nortn 8 =ast 14 57 fesef rom the
Soutnwest corner 0° Secuion 23 Townsmp O South Range ©
West Sal' Lake Base ana Mendian and running tnence
along saig suparvision ana along 3ecksieac DIcn anc
foliowing 7 courses tnence Soutr 34°42°54" West “38.320
feer tnence South 15°27°03" West 185.830 faet tnence
South C3°38'38" West 163.57( feer tnanc Soutn 7““:”0‘“’
=25 88 79C 1227 tnence South 78°08'52" =ast 153.3580 128
tnence Soutn 6£°28°31 Zast 200 900 feat tnence Soutn
2373228 £ast 81.680 1221 fnance leaving saia supaivision
bu conunuing along the Seckstsac dinch Soutn 10°5¢ 1¢°
4Cq 30 feer inence tzaving tne Secksisaan diter Zast
731 |77 Tee” 10 tne Wes® iine o7 tne Joraan Rive- tnencs
along tne West iine o° tne Jorcar Rive tne toliowing <
courses mnance NotTr ”C“V’C" =257 032 154 fest tnen
Nortn 07 2227 Wes: 270.629 feat thence Nortn £° “28 ’»-
West 162,337 feer tnen:e North 3 “‘“’14 Wes: 174.332
fae: tnence Nortn 2722 10" West 170.283 fear fnence
leaving tne VWwast ine o the yorcan River West 348 189 1ser
10 & point on g §20.00C root raaius curve 10 the nant (Beanng
1o center is Nortn 6771243 Zast Defiza = 00°25°57") tnencs
along the arc o7 saic curve £ 620 fe27 tnence Soutr
87°38'20" West 60.0C 1821 tnence Weas: 322.520 feer
tnence Nortn 42°071°38" Wes: 220 137 128! 1c the poin. o
peginning

1|\

Whnereas sald asfault was not cured within 90 days foliowing saic n
any ume tnereafier ana

V\/nnre_.s Non £ 0° Trustee s Saie was pupiisnes in the Salt _ake ~
o gen circuiauon ir Salt _ake County Utar or 2C sanuan

eeo ~ollowing Truste

QY]
w
w
L
Q)]

ouce no” a

ripurs

200~

~

c



Z7 ganuany 2007 and & =epruan 2007 ths ias date o pubiicaton peing not less than
10 nor more than 30 cavs prio” 1o tne cate o tne sale anc

Whnereas saic Noucs o ale gave nouce fha e rrusies T saie woulc p2
nelc or 14 =epruarv 2007 a ¢ tnz stens o the Sal _ake Counn
courtnouse 450 Soutn State Strest Sal Lake Ziv Urtan anc tne propeTy would be
so01o 1o the nignest biager at tnat tme anc

_‘
o
2]
—t
(42}
D
m

IRENVA

Whnereas a: ¢ 00 a.m or 14 =epruary 2007 B-ag C Smiin
puniciv on the steas of the Salt Lake Counn Courtnoussa
—ake Ciy Utah tnattne Tr
¢00am attne same b

Trusi2s announcac
4350 Soutn Main Suee:. Sal
rustee s sale would pe pastoonac unu' 12 Marcn 2007 a°

piace ana

m

Whereas 2 copy O° said Nouce O° Trusiee £ Sale was sant {o al persons naving
0" claiming Interasts In the property 0° resorc anc

Whnereas tne Nouce of Trustee s Sale was pested or tne proparv on 16 sanuan
2007 anc on 15 repruary 2007 and acamonal copies of the Nouce of Trusies s Sals
were pested at pubnc piaces 1o-wit =ire Stanon Nc 71, Sabk Lake Counn Utan anc tne
Soutn Jordan =est Office Sall Lake Countv Utan and a the Salt Lake Counn

Recorager s Office on 20 Februarv 2007 ; and

Whnereas 3rac C Smitr 25 Successo” Trustes conaucieo & bubiic saie by
loentifying tne properny anc pubicallv caliing 7o~ pios on Tnurscay *5 Marcr 9037 ar
¢00zm ontne stens of the Sall _ake County Courtnouse 450 Soutr Siats Srrast
Salt _ake Cmv Utar anc

Whnersas Brad C Smifn as Successor Trusies accapied th= nignest and pes
b;o r ceiveq at that ume said bid baing 107 the Nortn Parcel akonc (Tay Senal No
27-25-376-019) n tne amoun’ of $2 600.000.00 trom Zavio = Warz ano

Whnersas saic $& 600 00C 0C nic 1o~ tne Nortn =arcel (Tay Senal Nc
I7-023.5378-019) was aaesaquats 10 sausty all obiigauons unce- ootn tne2 271 S=aprembe-
1085 Trust Deed anc tne 25 Mav 1289 Trust Deeo (catec 25 May 1289 ancr

geicle scorgsc
as =nry No 75715€2 in Book 8287 at Page £341 1n tne office of the Sal Lake Counn
Recorder) ano

Wherszs 2 Trusiee s Deed was recorasa on 21 Maren 2037 as =ntrv No
10040282 In Book 9438 at Paqe 21

wnicn Trustee s Deeo contained mino~ errors in
tne aescripuon  This Amencso

rustes s Deed is recordec 10 correc these ermrors

Trustes s Deeo =—oliowing Trustes s Saie

~age No 50

et

)



NOW THEREFORE. Ir consiaeratior of tne toregoing Brao C Smutr Successo”
Trustee GRANTOP anc noloer of tne power 07 sale over salo propem unaer ine
atoremanuonad Trus: aeeas nereby granis anc conveves withou™ covenan: 0™ warrann
o Tite cONGIOn Or DOSSEsSSIOr eXDress o' Implied

ar unaviaac 1/¢" interast e vane: = Ware anc Zavic = Ware T rasiess o7 tne
Jgefrrey D Ware Trust Gatec Jun 7 19EL

/ oo

-—

an unaiviged 1/e" interes” 1o Janat = Warc ana Davio

Snaron VWard Trust catec Novamper 22 1927

~

11

Wara Trusizes o° the

an undivicec 1/8" interest ¢ Jan

12 Ward anc SDavic = Ward Trusiess o7 ins
Jeannie Ward Trus: catad Juns ¢ 1

o (D

an undiviasc 1/2" interes” 1o Janet = Ware anc Zavic = Warc Trusiess of the
Micnase' _ Ward Trust dareoc Novempse- & 1857

i

an undividec 2/2" interes: 10 1sabal V. Zoate Trustes of the lsapel V. Zoals
Trust cateo January 26 1294

an undivicad 1/18" interas: 1o Michas o Wara and

an undvigec 1/8" interes 1o Jane: = Ward and Zavic = Wars Trusiess of ins
Dawvid Freoenck Ware Trus. cat=g Novampe- 30 198¢C

sacn as GRANTZZS 0o fnz Tollowing aescrineo propamy

PARCEL ONE (North Parce.. Tas Serat No. 27-23-376-019;;

B=GINNING at tne Northeas: Corner of Lot 68 CLOVER RIDGEE
SUBDIVISION accoraing 1o the official miar tnereof on file 1n e
office of tne Salt Lake County Recorae” sald point also paIng
approximately Nortn 1772 1 feet anc Zas: 2138.3 feat ano Norr
858°50' £ast 14.57 featfrom the Soutnwest corner of Sector 25
Townsnip 3 Soutn, rangs 1 Wes: Salt Lake Base and Menaiar,
and running tnence along saic supaivision and along s V>tead
Ditcn ana tne 1oliowing © courses tnence Soutn 40°41'00" Zas

nA o~

66.600 fa21 tnence Soutn 28°C3'48" Zas1 §2.620 feat thence Soutr
08542 Zast 177.830 f2=1 tnence Soutn 13°42'31" Weas: 180 140
feet tnence Soutn 2C°32'51" Weas: 152.620 fee- thence Soutr

RLLT54" West 24 457 feet thence 1saving saio supdivisior anc

s Deed roliowing Trustee s Sale
4ot 5



cksizao dich South 43°01'38" Zast 222 © =7 f227 thence Za3

2 520 fe=7 tnence Nortr £7°38'2C" Zas* 60 00C 122" tc & poIn o
O 00C toot raaius curve 1 tne 1ef (3zanng 1o center s Nortr
3820" zast Deha = 00°23'07") tnence along the arc o° saln
curve £ €20 fe27 inence =a2s' 34% 1BE fast 10 the Wes  inz o tne
Jorcgan Rive” thance aiong the Ves nine of the Joraan Rive- tne
Tollowing ~ coursas Nortm 27280 Wast 32 087 feet thance
No—th 0203820 Was: 777 wL” ra” tnsnw Nort~ 2774207 =

- o - __v-:s
83 550 fee: thencs North 42°30" =23 182 3( " faet thencs
Nartn 58°0CZC" East 74 450 122t ‘man:e Nortr 27 “ 342" Zas

140 562 fes_ tnence North 10°58'07" Zast 154 448 f22 tnance
gaving the Weast iine o the yorcan River Soutr 88°50'0C" Vves:
1258 8§45 122110 tne pomt OF baginning

Tnis aeac 1s made pursyan’ 1 the pows- ana autnorny of sale givar 1w Granto’
by faw and tnat rust aeed neramberors joenufieg

DAT=D thie ™ cay of May 2007

—~ .
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pm e

- 7
[ Er b i b

Brac C Smitn £ Membpe- of ths
Utan Stare ©a” na” No B885¢

802 Wasningtor Biva. Suite 300
ugdan Ut 84401
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lis . -— - ~ r
Ontrnis £ cay of May 2007 personally abpsarso before me zrac C Smatr
Succassor Trustee tne signer of tne witnin aocumeant wno affirmac tna- tne 10/2goIng
Informanon was trus and correc 1o tne pes” of nis knowteags benst anc informauor

ana wno acknowleaged 10 ms that he exacured ’ms sams
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Attarneys for Peunone

NOV © [ Zp0R

SAL LAbz GOUNT . A
CORPORON & WILLIAMS B =
407 Soutr Mar Street Sure 70( beapury Gier
SaitLaxe Ciry Usn 82111 ENTZRED IN BZZISTRY
Teiepnons 80 32(-1162 OF JUDGMERTS
Focswmis 80.-3¢3-824% DeTE e les

INTHE THIRD JTUDICIAL DISTRICT COU
IN AND FOE.SALT LAILE COUNTY STATE OF UTA‘—'

CAROTINE ZAYES GEAYDON fie
CAROLINE HAVES COATS SUPP_EMENTAT
DECREE OF DIVORCT

Le=nnonsr
—ve- Crvid e 024902260
PETER CQATS Juage Juditr S Atnertor
Comm Micrelic Blomouts
Resvonaent

TIIE ABOVE-CAPTION MATTER having coms oL regulariy oefors tne Court 2~ e um!
o’ mal on Octoper 7, 2008 or Responasnt's contemp:, anc Fennoner naving previousty SUDMITec
her \ ernfiec Amenoed Tnea' Bnel and naving affirmed tre facts anc alegations coniamed tereo
1 tne requestec relie tnerem, and Resnonaent s asfault navimg peen DIEVIOUS!v entered by & e
Zntrv and Oraer oftne Zourt aatec Octobe- Z 200L and Regponaent's answe- ana nieadme: having
pes: SICKST, 4Nt LNE COU™ NAVIRZ DrEvious! enierct 1 Suppiementa Flnamg. C. —Jt anc

Conciusions o7 _av; basec tnerson anc Icr goO0 cause appearmg thersfore

G \TITW Chents\G\ CaronnctM A5 ! Deeree Fino wndrais vagr ic |
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g0 1PE = = =4 No 8Z.—dZY9-0o. ver W- Z2uldec 1V zoAM  -_

I7 IS HERERY ORDERED ADJUDGEEL ANL DETT ZRD

1 Tne parnes wers previoustv arvoreed vy Dieeree o7Drvorce emisiec IT 1015 matkze Q1

in

June 3 200

to

PEeLToneT WIl TSVIOUSI EWArdeC NS DIImaT DNVeIS: aNC 18gh. SUSC ¢ Tl
parues Tuno- chilarsr witmr tne parnsr prfurcated Deorse anc saic Snstoos i reconfirmec ana
DPennoner1s awarasd (e primarv poysica. anc 1ega: CUSIooy 07 1S DATRSs IMnor Cuilarer ALAres
anc Asnlsy

3 kesponcent snall not pave any overm gnt parel -TNS basss Upon ni1f VIoianon ol the
prio- court oreers anc snall pe awarasd oavoms parsn-nmme onty  Responoeern~ ¢ Tuesaas parsn’
Tme s GISSOTANuSt KSSPOLQSHT 16 2V ATCeC MI-WSSL DATel: -IURE 0T Weanesazy 1o =30 7
mnil2.30 e Intee svent tne Court conunues 1 award ali=mare weekenas, kesponesnt - aliernate
weekena paren -ume snall pe from Fncave: £.30 par unnl 830D .. Sawraay fromr ¢ 00 . unn
£.30r.m.. anc Suncav from ¢:00 e umtl! £.30 v Hohaavs snall pe pursnant 1o stanne pus from
©:00 em una! £.30 p.., ¢ 7:00 nar as qesignatec witmin tne stamte witn tne excepnor o Jun
2% and jun 22Y inthesventtngt Kssponacnris Gesrous 07 $Xpandsq parcn:-umes. thon Kesponasn
snall e responsinic for paving for a privare guardian ad Hiem and/o parens-lme SVAINAUCL 4nd Lne
foregoing parer--ume snal] contmuc unti' o~ uniess a recommendation 15 macs otnerwise and {oe
COUTrT QeSS It ApNIODNiAte IC Mol Or SXpant parsn -ume

¢ Basst upor mpunns mmimUr wage 0 PSUIonsT anc baseC upcT Kesponaerit

T

meome 0786.397.00 ne- monte. anc tee provisions o J Z.4 §78E-11-30.. Responoexn: 1s oresrec

C VT VNChents\RAGravoo (s onndPiesampa\bupniemantal Diecres Fowu wpdisls | Jaorom )6



Carc.ine - - A ND 1BP:-0TTL3El Dec. WC 2006 10:Z7AY ST

w0 pey chll suppoer: 1m toe sum, of §..5C2.00 per montn. unt! suen ume &5 tns cides: cnile aram:
tne age oI 1§ vears o graguatss from ngh school in due courss wiicnsver last occurs, 27 whish e
thr coiid suomor: shall reauze 1o wne surr o $952.00  The caicwlanions are pursuan 1 tne chiic
SUDPOIT WOIksheslr WICH ars attacnec a5 Zxnibt: "4 ™ and incorborated hersin by refersns:  FrrTho:

saié child sunpors 1 Oréered 10 be paic torough an auwlomand wansfer fom Responasnt & aScount

t¢ Petinione- ' & account on oF peiore the s dav of each mont In winch 1t 16 aue

5 PeunonsrT 15 nercby awarded meome withnoldmg, pursuan: w U L4 (785271
and 114
3 Deunons-spall maintan in foree e hrsaltn anc acCIQENT INSUTATCE tnat She 2an 20U

~e

tarong®. £ privats polic, cuwentr w tme suxm of II254.24. and Zesponeent 1 oordcrci ©womal
Petporpe: the swm ¢ 751 12.00. sacpmontL., on or pefors e first day of 2ach montL, represenimg me
share of {ne chiiarer s nealtt mnsurance premuur. The parue: snall conumnue o share \ns pealt
nsurancs premium asseclated with the mmor chilarer. gs 1o each callc, untl fha; cmiic amams nc
age ol 1% vears or graduiares IO MmEn SSNo0! I aus Course. WHicL ever lag ooours  &ach parm i
rdered 1o pav one-nali of the out of pocker costs of all reasonable and necsssary UMINSUICA IMOMICE
dentzl, orinodonnc. opuca.. expenses mourred Ior the benefit o tne mmor childrern., me/uding
Geductibies and copayments actualivoald by Peutone:  Feunones: shall provide wrmtter verificanor
o tne cost anc paymen: o7 e medical exnense to Respondent wimn tnmry 30} aays o pavmet,
and Pesponden: snall reimburse Peunone:. no iate” than therts (301 aave aftes proo? 1¢ mrovicee
mm The obligaucn to snars uncoveres medical expenss snall conunte Unt ne children amam e

G \ITFWA\Cirentd\G\Grevaon, Caronné\Breadmpslouppiemental eoree Fmst wooss-. Par. oo™ 0
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age 0. 1 vear. o Lraguatt Ioom DIgL SChOO U TNS' DOImE &N sXpodled veam 0 Zatualo.
wincneve 1as OSturc Further giver tne pnio- acto of kosponden. 17 any toeraresunc (NICrVemoT
1e mesesc 1o the mine~ cmiareL Responden: snall be resnonsivis fo any anc al' cogr- a55051018C
witr e cnilarer & wnerapy

Lesponaen® 1 1 arrsars 1w it onc-nall snars of uncovercd medical exmense”
2ss0ciatec Wilh fne mino- cOuarsL anc JUQSmer i eniereC 1T 1avor 07 Peunonsr ahu ACAImS
Responeenrin tresum 675853407, og:m"thn post-juagmen: mmersst tnerson attnorate 072 £2%

¢ Responaen: 15 oresred 1 pa; tne sum of £2.500 OC, for mis ope-nal’ snar. o” e

ormoaonua fo- tne mino~ chitarsn. wmeh sum snall ne pae direstivio toe Drovias gTIC Meumonc:

IOTTHWILL.

< In the even: Ina” WOTH TSI2Te0 CNIIC Sare DECOMSS NSC258ary tne DArmss 2l orasre(
to snare those costs squally pursuani 1o U C.A §785-12-214

1€ Eacr parrvis awaraed tnc right (o claim one S 2s a aspenaen” fo- pumosss o 1l

calcuanon 0 ns o~ ne~ state anc feQeral INComE 1axas. So long a5 Fesponesnt 1s currens i nie tammn
suppor: obhganor as of Decempe 37° ol any @ver & veer In WHICL fne onile 16 10 ps clammer
Onec tners 10 one cnile remammme toe pariisl snall alternars wai eXsmpnor. agamn so long d.
2 £5ponasty’ 15 SUITSN' U (13 Supnor obligauor.

. Tners gxist CETialn accounts tnat have ceen estanhisned fo-ine penefit o he pame-
mnce caulares  Reononeent1s omasred 10 proviae verificanon of those accounts and Penuonc- cnal
p¢ replacec as Trusies

Q KW\ Zusns\O\Cmavoos - Cerouns\Fissamgs\Suppismenta) Deorea Toatwpd/zt-t pove 4o |
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=z Decl parTy - awalase an anc al 1ersonal proparl an. VeIuGisr I Ne 07 PET Own

2 Pennoner s perept awarasd Ne perransIr UsL ant DesSessIon and al mon. utie. ent
miersst minsmania Temasncs jocaee B L J20f Soutn Swest Zarolins Drrve, Paverton Utdn anc

mors parucwarly gescrioce az ZCT L SHADOW PIDGE ESTATES Pho owm. oA
27-25-352-009 Kesponasntis oraersd 1o manram e MOrigags ODLEANCY SnCUMEENng the homs:
anc 15 oreerad 1o remove tne mortgace ophganons from tre martal resiesncs nio talem nar =earuas
2,200 Responeen: s oraerec v Qunt Clamr tne rea. property 1o Peunonsr witnin seven 7 aav.
cfthe emin of e Decres

Thne parmier mterer 1 o 4. Snedow Rings Zototer phass 4 anc Mot parmotlarl
eescrivec s follows LCT £ SHADDOWRIDGZ ESTATES PHASE 4 . ID numpe- 272,250 -
012,15 awaraeq 1¢c Petinornesr, anc Kesponesn: 1s orasrea 1o rapsier all nent, ttle ane mieres. it _o*
£ 1o Betimoner Peouone- snall ther szl tne oroperty and 17 possipie 1o Kesponasn © orotne:
Davic T Ware Tne commact salel price ¢f 51I0.C2L.00 1 e presumec saier pocs  From tne
procesas ol the sale oot £, Pettnone: 15 awaraed trs st $6 L. 128,02, for pavment o maritat aep.
Tne balence of tne nroceeas snall be awaraed to Fetrioner as parnel recompense 107 tos amoun
owmg by Kesponesri 10 Petinioner ac st forin peiow. In paragrapt 2. Lesponaen’ 15 ordered 10
cooperats fully in resolving tne ouUISIANQINg lAWSUI ©STWeen Feuuions anc hesnonesn. anc
Desponcen ¢ orotne; Zavid Warc esscoiate. win Lo 4 KResponaery snal mesmm~™ Feiuons
M tne even: of any juQgmment or TUTUre aN0LNEYs 1885 ATE MCWITEC INS1ACHT [0 tna’ Jawsult

(r WFW\Cuents) CACmverT, Coroime\Picaommiauppismensal Decree Finat wod/sls fa= 00 )
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=5 The parmes Dreviously OWNCE 2 DErce  0Ireal property. reisrred 16 a5 we oty Farcs
- Soutn joraar. Tmr wrovernh was forcciosed upon and Lns rrustes s sate netred I5.600 000.00 4n
mome: previousn recervec eifhe oy Pennonsr ¢r Responasnt if hereps CONITmeC noSasl
Howsver T2SDODGSI CAUSSC Drio” sales W fai. momdme one fo- we WNorw Parce fo-

£2200.000.0C Hac Responaent coopsratec v the sale of tee vorth Parcel the parper procesas

therefror woulc nave besn approximarc!y ai JoLowr:

Tore” Saies Price £.200.000.0C

Zommussions & Cost of Sates (%o Boe,000.00>
1865 Tme Desd 1000 Notwe & Erac

Smutn Axtomney: Kess (sce PIC, L oipens

Sub Toral Semal 78800

Iviicnee. Warc 9.£2% LTI 46

Batance to pe Divaed 52.90€.01C.7C

- equale 51,454.502.30

lc Due 1o te forsciosure sate to Kesponaen: s reianver. sunonsr and Responesnt sact
recsrvec approsmaten $85..000.00 ratne- tnan 5. 454.508.3C fom 2 difterence of 222508 O
eacr  The loss anc cost snall be sssesseC o Responasn® anc paic o Peunons: ac gamege: Ic”
Kesponaent s dissipauon and coptemp. Ine sum spali o palG i Penmoner Tomw lne sale o] oe
Soutn Parcel of tne Soutn joroan proverty ar set forth SIOW 1k paragrapn 2.

Snortiv prior 1o e parties marmags T esponoen: acOuirsc an mieresr 1 . parcel ¢!

real propeImy Lmown as tne Souw Parce - Soutr joraar. anc wIcr 15 more Darucliarty aescries.

G UITW\Cnents¥o\Gmyvaor  CaronneiicasineA\Suppicmental beores FoaLwodsmr pageoe |



a. followe
BEGINNIN - ¢ ¢ powm* Souzi &7 5000 Wes < 507 rec an. Souzr ¢, "6c jec
ron tne Nortneast corne o Lo 06 o Ziove™ krage Suodnision accordine o tne
Ofi- ’za DICZL [/lé’fé’()! an TZZE w ine o;;z.,e: o~ tne 15(1.» wlUIL v()d'hﬂ .l\.é’ coTaer sqic DDZ?1
aiso oeing approxmacety Norte [ 18,0 fecr ane. Zas: 2232, jecr and Nortr 86 ¢
s 12,57 reer rom. tne Soutnwes” comner 07 Secnor 22 Townshr B Sout. ngf
1 West ot Lake base anc Menaiar, ana running thence 0long saic. SUDAIVISION Oh..
rlong Becisiear Dien anc toliowing 7 courser tmence South 5- %4734 Weos
“38 223 Jecr tnence Soutr 15 2700 Wes. 186.E30 1ec: tnence Sautt (7 303
Wes 1C3.570 fec: thencc Soutr 20 2708 Eas 6% 79( feer tnemcc South 7¢°
OCI2" masr 150360 Teer tnence boutr. 6¢ 28737 Eas 200.900 jeer menec Soun
I TX28 Bast b 680Teer tnence leqving saun Sunamvision pu: CONIIUING GLONS TRL
Beasieaa duch Soutn 10 5€'19" Eas 40250 Jec: inence teaving tnc hecisreac
arreh Eas: [22.17" feel to tne Wesr une o7 tne Joraar Rwve~ nence aiong e Vi ex
ime of the Joraan Rwver tnc joliowtng O courses tnemce Nortn 20 532'0°" Zast
336.187 fee: thence Novtn G7 227" Wes: Z70.65€ recr tnence Nortr 5. 28712
Wes  1€5.557 reer thenze Norte 3¢ 530 2" Wesr 174,257 feer tnence ortir 27 °
250" West J70.267 feer Inence teaving tne Wes hn o7 tne Joraar River Wes
348,189 seer1o ¢ powmi on o 620 000 foo: rads curve 10 tnc rign: (bearmmg 10 cenie
wNotE 87 2R sast Detee=00 2537, tnerce atongtne are of sawe curve « L 20
feer themoe South O™ F38°20" ey 60.0C 1ecr thenoe Wes: 522,720 7eor thence Norp
43 U138 West 20 131 Jec: 1o tne pom: of peginmng

Substantal marita. funas wen. nio e proverry tne el of whien Femionsr 15 norpnve e
due to (ne lack of discovery responsss fron. Kesponaen. However z 1007 Trus: Deed previousn
encumbenng the Soutr. Parcel we: pawc 1 full. vy tne wusies & sate and foreciosure of toe Nort:
Tarcel. wiuch was marial DroperTy {nns regucing the Proceeas 1o Peunones and Responasn: oy ine
sum 07$532.22¢6.7) (nven tne dmmmisnmettt 0-Pennone:’ s nrosesas from tne sale of tnas proneT
bv one-nal? of that sum o $266.164.87, Pettuone: 15 awaraed tn2d sum from {ne saie of tne hout
barce.. as set fortp pelow 1p paragrant 2

1€ Penifione” 15 pereny avwwardce © 1WAZMEL: i1en In ne~ faver rewcaslve o toe aate ¢l

C STV L \Gmavoos. Carome\bizaamestSurnlemental Desre, Finat wadssis-C baer 7071
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Da

the flune 07 nev 26 pENQSnC 10T Wi SUML QU an. OVIRE I ne™ pY RESPOTMASI. 20 5€° TOTIL I
paagrap. L. Purlns, Lesponasnlio oracrsC o TEmMOVE am ST A8eqs 0T nolel GT otne edtemsnt
o cnoumorances on tne Soutn Farce tnal ne miaccc or (pe Sour Parce. supsegusn ko fns
commencemenr o7 tals aCuoL

1€ Responeentis oreers. 1o pay Penlione:. Peunons- s attorneve I22s ang cour ¢S It
tne 1012, sun. of Peunons- m tne amoun of £24C.220.07 wnien spall be pai¢ fromr tns sale o
Soutr. Parce; of tne South Joraan property &5 se lortn peiov 1 paragrapL 2.

2( It agdmon o Penuone: receiving $€.. 128,02 from toe sale 07 ot £ Responasn v
oraerec Te pavine sum 07 510.000 00 1 Penuons: represenung one-nalf of the $20.000.00 wnizr
Peunope paid o Bremt Overson toe paruss realw:

2l I.evponasnT woule nave pesn entile. 1C souy ik tae Sweet Caroline gnve proper
w1 tos surm of 5237.500.00 anc would nave been entitiec 10 tne sum of $36.253 48 from Lo 4
Grver tne awarc 0Zmose Two proparues anc tne eqmty tnerem 1o Peuuonz:, Paunonsr woulc taer
have “owsd” Resnonaen: tne sum o $272.750 48 Howeve: mose sums snal. oe offss: agamns
wne” Eesponoent owes Peunoner anc tie cajculauons ars ac rollows

Dissipanon/contemmpt/Nortr Parce.  $522.508.0¢

nf-naL 1903 frus: asca note 3260.1064.87
ATornesve fee:s - I240.220.07
Torz owed 1¢ P:uno oty 5..020.882 00

ks Therefore oftne 50.029.852.C2. 180 the squitv owed 1o Kesponesnt 6Z3272.7 20 4¢

12 tola) 0Wect 1c Pounones. tneretors 155750234 40 whien s nerspvreaucsd to tuagment anc snal
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DN THCZ THIT DETRITT COUT™

sS4 LARE COUNTL STATE GFUTAER

| W ROINE H..525 GEAVDOR CHILD SUPPORT OBLIGATION WORISHELT
(SOLYL CUSTODY &ND PATERNI™Y
, I
<
| Bage ComomsS Cmiu Supbor Ooligane Tabie
PETST 0oL " I8I-12-30102
| 120 781=12-302(2) Efiecorvouanums 2001

Zvi INe 03490228

COMEINE]

|, ZNrCST e 4 07 DATUrA 4NG 200D chuarel GF tois momc and 1[BWME 1T
YWROTT SUPDOT- 15 10 PE AWErQEs

j<o Ente” mo Ioners A00 MOtneZ. PreSs menthl” Incoms leteTr
lim<rruction- 1o aefrnmon o” meom.

|20 Zates previously oreerso amony tnat 15 actwally vata (TJo no:epes
jaumont oroered 10 toIs cass;

j£o SOl=” DLEVIOUSLY OFOErce ShuC Sunnor. {0 Not Snie” ODLERKOLS OInErel
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Addendum J

Memorandum in Support of Defendant
Caroline Graydon’s Motion For
Summary Judgment



RYCE D. PANZER (AZ509)
BLACKBURN & STOLL. LC
Attorneys for Defendant Caroline Graydon
257 East 200 South. Suite 800
Salt Lake City, Utah 84111
Telephone:  (801) 521-7900
Fax: (801) 521-7965
E-mail:bpanzer@blackburn-stoil.com

FILE
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IN THE THIRD JUDICIAL DISTRICT COQURT OF SALT LAKE COUNTY

SALT LAKE DEPARTMENT. STATE OF UTAH

MICHAEL WARD,
Plaintiff,

VS.

CAROLINE COATS GRAYDON and
PETER COATS,

Defendants.

MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT BY DEFENDANT
CAROLINE GRAYDON AND IN
OPPOSITION TO PLAINTIFF’S
MOTION FOR SUMMARY
JUDGMENT

Civil No. 080903379
Judge Denise P. Lindberg

Hearing Requested

Defendant Caroline Graydon submits the following memorandum in support of her

Motion for Summary Judgment against Plaintifi Michael Ward, and in opposition to Plaintiff’s

Motion for Summary Judgment.

STATEMENT OF THE CASE

During a portion of the times relevant to this action, Defendant Peter Coats (“Coats”) and

Plaintiff Michae] Ward (“Ward™) were tenants in common with respect to two parcels of real

estate located in South Jordan, Utah, with Coats owning an undivided 90.18% undivided interest



and Ward owning a 9 82% undrvided interest Ward obtained his interest foni his grandmother.
Isabel Coats who 1s also Peter Coats” mother '

Defendant Caroline Graydon (“Graydon”) was formerly married to Coats They were
divorced by a decree entered 1n June 2005, however. the divorce proceeding remained pending
for purposes of resolving property settlement and child custody 1ssues (Third Dist Ct Selt Lake
County. Case No 014902286) A supplemental and final decree was 1ssued 1n the divorcz case
in November 2008, however. an appeal was filed and remains pending on behalf of Peter Coats

On March 15, 2007, one of the two parcels of real estate was foreclosed at a trustee’s
sale Prior to the trustee’s sale, there was an opportunity to sell one of the parcels at a favorable
price, $5 Z million Graydon was agreeable to, and 1n fact in favor of, Coats and Ward selling the
parcel for that price. however, she was unwilling to simply allow Coats to take his share of the
proceeds and abscond Accordingly, Graydon communicated that she would relinquish her
equitable interest in the property. as a marital asset. 1f the net proceeds attributable to Coa's’
interest would be escrowed pending further order or disposition 1n the divorce action Coats was
apparently not interested in that condition

Plamntiff’s Complaint seeks to recover damages from Coats and Graydon, based upon the
extraordinary theories that the Defendants owed to Plaintiff certain unspecified duties to sell the
parcel prior to the trustee’s sale and, because they failed to cooperate 1n a sale, the foreclosure

resulted 1 a loss to Plaintiff for which he believes the Defendants are liable

: Although Plamnuff’s memorandum refers to Isabel Coats 1n her individual
capacity, her nterests 1n the real estate and 1n the trust deeds (described below) were through
the Isabel M Coats Trust As 1t does not appear to make any difference 1n this case, Graydon

will also 1gnore the distinction
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Defendant Graydon seeks summary judgment on these claims. on the ground that there 1s
no legal basis upon which she can be liable to Plaintiff For the same reasons, Plamtiff s motion
for summary judgment should be demed

GRAYDON’S RESPONSE TO PLAINTIFF’S MATERIAL FACTS

Defendant Graydon responds to Plaintiff”s Statement of Facts as follows

1 This matter concerns two adjacent parcels of property 1n Salt Lake County. Utah,
consisting of 18 acres and 22 acres These parcels will be referred to herein as the "north parcel’
and the "south parcel" respective

Response Admutted

2 By virtue of a long series of property transactions, n late 2005, Plaintiff and
Defendant Peter Coats became joint owners of two large parcels of property in South Jordan,
Utah. heremnafter referred to as the North and South Parcels, respectively Plaintff owned an
undivided 9 82% interest. and Peter Coats owned an undivided 90 18% interest Exhibit A,
Affidavit of Plamtiff Michael Ward, § 2, Exhibit B, Affidavit of David Ward. § 2

Response Admiutted that Plaintiff became an owner of the North and South Parcels 1n
late 2005. by virtue of a conveyance to him by Isabel Coats. as trustee of the Isabel M Coats
Trust Denied that Peter Coats became an owner at that ime, inasmuch as Peter Coats acquired
an interest 1n the South Parcel by virtue of a Warranty Deed, recorded May 21. 1992. as Entry
No 5259386 (Appendix, Exhibit “A”), and an 1nterest in the North Parcel by virtue of Special
Warranty Deed, recorded June 1. 1999, as Entry No 7371564 (App., Exhibit “B”)

By virtue of a Quit-Claim Deed, recorded December 22, 1999, as Entry No 7540445
(App., Exhibit “C”), the “Isabel M Coats Trust, Walter Coats and Isabel M Coats, Trustees”

became the owner of an undivided 9 82% interest and Peter M Coats the owner of an undivided

90.18% 1nterest 1n both Parcels The 9 82% nterest held by the Isabel M Coats Trust was



conveyed to Plamtiff Michael Ward pursuant to a Special Warranty Deed which was recorded

on December 6, 2005, as kntry No 9573774 (App , Exhibit “D”)

3 Defendant Peter Coats and Defendant Caroline Coats Gravdon were previously
married having been divorced 1n a bifurcated proceeding Exhibit A, Plaintiff's Aff 93, Exhibit

B D Ward Aff, 93

Response Admuitted

4 Defendant Caroline Coats Graydon asserted claim to both paicels by virtue of
her marriage In asserting her claims. Defendant Carohine Coats Graydon caused various Lis
Pendens and other documents to be filed with the Office of the Salt Lake County Recorder to
reflect her claim of interest 1n both the North and South Parcels Exhibit A Plamntiff's Aff . § 4,

Exhibit B,D Ward Aff, § 4

Response Graydon admats that in the divorce case she asserted that the North and
South Parcel were marital property subject to equitable division by the court Defendant
Graydon denies that she caused various Lis Pendens and other documents to be recorded
reflecting a claim of interest 1 both Parcels The affidavits of Plaintiff and nis father David
Ward, do not contain competent evidence to establish any of these allegations See Defendant
Graydon's Motion to Strike Affidavits, filed herewith To the best of Graydon s current
knowledge her divorce counsel filed a single Iis pendens (App Exhibit “E”), which contained
the descriptions of the North and South Parcels, 1n addition to other parcels of real estate

5 Both the North and South Parcels were subject to Trust Deeds 1n favor of Peter
Coats' mother. Isabel Coats Isabel Coats 1s also the grandmother of Plaintiff Michael Ward, who

15 the nephew of Peter Coats Exhibit A, Plaintiff's Aff, 5. Exhibit B, D Ward Aff, {3

Response Graydon (a) admuts that the South and North Parcel were subject to a trust
deed executed by Peter Coats to Isabel M Coats and Walter M Coats jont trustees, as
beneficiaries, which was recorded October 2, 1995, as Entry No 6180751 (App , Exhibit “F”)

(herenafter. the “1995 Trust Deed™), (b) admuts that the North Parcel was subject to a trust deed
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executed by Peter Coats to Isabel M Coats and Walter M Coats joint trustees as beneficiaries
recorded June 1, 1999, as Entry No 7371565 (App , Exhibit *G”) (heremnafter, the “1999 Trust
Deed”), and (c) admuts that Isabel Coats 1s the grandmother of Plaintuiff’ who 1s the nephew of
Peter Coats Graydon denies that both Parcels were subject to both trust deeds however

6 The parties to the trust deeds Defendant Peter Coats and Isabel Coats have each
explamed. under oath, that the conveyance of the 9 82 % was niended to be superior to the trust
deed interests A copy of these declarations are attached hereto as Exhibit C

Response Graydon admits that the affidavits contain statements to the effect that the
conveyance of the 9 82% interest was intended to be superior to the trust deeds To the extent
Plaintiff hereafter seeks to rely upon the affidavits for any other purpose, Graydon reserves the
right to object thereto, on the grounds that the affidavits contain numeious statements that are
simply madmaissible

7 As part of the divorce proceeding, Defendant Caroline Coats Graydon was
granted a power of attorney to deal with the marital property, including 1ts sale and disposition
Exhibit A, Plainuff's Aff . § 6, Exhubit B.D Ward Aff. §6 A copy of the court order granting a
power of attorney to Defendant Caroline Coats Graydon 1s attached hereto as Exhibit D
Defendant Caroline Coats Graydon has also testified that she was granted a power of attorney to
deal with the marital property Exhibit E, excerpts of Deposition of Caroline Coats Graydon (in
excess proceeds litigation). 35 15-19 Exhibit J, excerpts of Deposition of Caroline Coats
Graydon (1n the present litigation), 7 10-14 (statement of Defendant Caroline Coats Graydon's

counsel)

Response Graydon admuts that the referenced court order was entered. which
purported to grant her a “power of attorney to sign for Peter M Coats regarding the sale of”
certain parcels, including the North and South Parcels Graydon denies any allegation respecting
the scope of the order that exceeds 1ts express terms Further, Coats contested the entry of the
order, and recorded both a lis pendens (App., Exhibit “H”) and a Verified Notice of Appeal

(App . Exhibit “T”) setting forth his contention that the order was invahd
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8. Isabel Coats proceeded to foreclose on her Trust Deeds over the two parcels i
the fall of 2005. Exhibit A, Plaintiff's Aff.. § 7. Exhibit B. D. Ward Aff.. § 7.

Response. Denied 1n part. in that the notices of default were recorded on April 19,
2005. See App.. Exhibit “J.”

9 Defendant Caroline Coats Graydon requested from the Court entry of a temporary
restraining order forbidding the sale of the property, asserting various grounds and bases
Ultimately. Defendant Caroline Coats Graydon and Isabel Coats entered into a Stipulation.
Exhibit A. Plaintiff's Aff.. § 8: Exhibit B. D. Ward Aff., ] 8.

Response: Admitted. However. it should be noted that the motion for a TRO was
asserted in a lawsuit originally brought by Isabel Coats. in which she alleged that she owned

100% of the North and South Parcels, and sought to quiet title accordingly. See pleadings and

papers on file in Isabel Coats v. Peter Coats. et al., Third Dist. Ct. Case No. 050910905.

10. The Amended Stipulation® required Isabel Coats' cooperation in the sale of the
property, agreed to a cancellation of the Notice of Default and recognized Isabel Coat's [sic]
ownership of an undivided 9.82% interest in both the north and south parcels. Exhibit A,
Plaintiff's Aff., § 8; Exhibit B. D. Ward Aff.. 8. A copy of the Amended Stipulation is
attached hereto as Exhibit F.

Response: Admitted.

11. Subsequent to the entry of the Stipulation. Isabel Coats transferred her ownership
interest in the North and South Parcels to Plaintiff Michael Ward in considerauon of $150.000.00
and other consideration. Exhibit A, Plaintiff's Aff.. § 9; Exhibit B. D. Ward Aff.. § 9. A copy of
the deed transferring Isabel Coats' interest to Plaintiff is attached hereto as Exhibit G.

Response: Admitted.

12, Isabel Coats commenced a second foreclosure proceeding against the two parcels
in the spring of 2006. Exhibit A, Plaintiff's Aff., § 13; Exhibit B, D. Ward Aff., ] 13.

2 The Amended Stipulation merely corrected aspects of the property description.

The substantive terms of the Amended Stipulation were identical to those of the origina:
Stipulation.

Response: Admitted.



Response Admiutted, except that Plaintiff neglects to mentior that Isabel Coats had
transferred ownership of the 1999 Trust Deed to various trusts controlled by David Ward
Plamtiff's father and David Ward was therefore the party that commenced the foreclosure of the
1999 Trust Deed See Assignment of Interest in Trust Deed recorded December 21 2005 as
Entry No 9588515 (App Exhibit “K”)

13 By the fall of 2006 Defendant Caroline Coats Graydon filed another motion for a
temporary restraining order The matter was contested 1n an evidentiary hearing on converting
Defendant Caroline Coats Graydon s motion for temporary restraining order into a preliminary
injunction was held before Judge Medley on 5 December 2006 At the conclusion of said
hearing Judge Medley concluded that Defendant Caroline Coats Gravdon had not presented a
case adequate for the 1ssuance of a preliminary injunction and therefore dissolved the temporary
restraining order and denied her request for a preliminary injunction Exhibit A Plamntiff's Aff,
14 Exhibit B,D Ward Aff, § 14

Response Admuitted

14 Following the dissolution of the temporary restraining order, Isabel Coats
proceeded with the foreclosure sale Exhibit A, Plamnuff's Aff, § 15 Exhibit B, D Ward Aff,

915
Response Admutted, except, as noted above the 1999 Trust Deed was then owned by

Plaintiff's father, David Ward. as trustee for various trusts

15 The foreclosure sale was set for 14 February, 2007 Exhibit A, Plamntiff's Aff, §
16, Exhibit B D Ward Aff . § 16

Response Admaitted

16 In the month prior to the trustee s sale, Defendant Peter Coats worked diligently
to procure a purchaser for the property Exhibit A, Plamnuff's Aff, § 17, Extubit B,D Ward
Aff, 9§17

Response Disputed, and not established by competent evidence See Defendant
Graydon s Motion to Strike Affidavits, filed herewith

17 In the weeks and days proceeding {sic] the foreclosure sale, Defendant Peter Coats

-
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was the procuring cause of various offers of purchase. One of the offers of purchase was to
purchase the north parcel only for $5.200.000.00. Plaintiff Michael Ward and Defendant Peter
Coats accepted that offer. Exhibit A. Plaintiff's Aff.. § 18; Exhibit B. D. Ward Aff.. ] 18.
Response: Disputed in part. and not established by competent evidence. See
Defendant Graydon's Motion to Strike Affidavits, filed herewith The Plaintiff has not even
presented to the Court the offer that he contends was made. Graydon believes that the offer to
which Plaintiff refers 1s the Hagen REPC. which 1s described in the Graydon's Statement of

Additional Material Facts, § 4. below. See also App., Exhibit L.

18.  Defendant Caroline Coats Graydon did not accept this offer. Exhibit A. Plaintiff's
Aff., § 19; Exhibit B, D. Ward Aff., § 19.

Response: Although it is true, this statement is a non sequitur. Graydon did not own
any legal interest in the North Parcel, and could not accept any offer to sell the property.
Graydon was, however, agreeable to the sale of the North Parcel by Coats upon the terms set
forth in an offer made by David Hagen. so long as the net proceeds (after payment of liens and
costs of sale) attributable to Coats’ interest in the property were escrowed. Upon that condition,
Graydon was willing to release her lis pendens on the property. Depo. of Graydon, at 8:25-9:22
(told Corey at United Title, the closing agent); at 11:12-12:14 (told Peter Coats); at 12:15-13:1,
14:1-14:16:4; 29:20-30:24; 48:24-49:5 (told Michael Ward); at 27:12-18 (told various real estate
agents). [The cited portions of the deposition of Graydon are set forth in the Appendix. Exhibit
“M.”]

19.  In the weeks and days preceding the Trustee's Sale, both Defendants made
proposals or demands for conditions for closing. Plaintiff told both Defendants that he would

accept either set. Defendants never agreed on a set of closing instructions and did not accept any
offer. Exhibit A, Plaintiff's Aff., § 20; Exhibit B, D. Ward Aff., § 20.



Response Graydon admuts that. generally speahing. there were discussions and
negotiations between the parties respecting the sale of the North Parcel and that Peter Coats did
not. to Graydon’s knowledge, agree to place the net proceeds of the sale in escrow pending
further order 1n the pending divorce case Inasmuch as Plantiff does not provide any specific
information regarding other “proposals or demand for conditions for closing ” Defendant
Graydon cannot admit or deny the remaining allegations of this paragraph Regarding the
statement that Defendants did not agree on a set of closing instructions and dic not accept any
offer, see Graydon's response to Para. 18 above

20 None of the offers to purchase were ever accepted since Defendant Caroline
Coats Graydon would not accept any offer Exhibit A. Plamntiff's Aff §21. Exhibit B,D Ward
Aff., g 21

Response Graydon did not individually own any interest in the North Parcel, and
could not individually accept any offer As noted in response to Para 18 above. Graydon was,
however, agreeable to the sale of the North Parcel by Coats. so long as the net proceeds
attributable to Coats’ interest 1n the North Parcel were escrowed, so as to protect Graydon's
legitimate 1nterests in the North Parcel as marital property

21 Defendant Caroline Coats Graydon required that Defendant Peter Coats agree
to have his portion of the sales proceeds deposited mnto an escrow account pending the resolution
of their divorce ExhibitJ, 11-12-12 14

Response Admitted

22 Defendant Caroline Coats Graydon was, at all relevant [sic] herein. a licensed real
estate agent and loan officer Because of this experience, Defendant Caroline Coats Graydon
knew that 1f she postponed reaching an agreement on the terms of the sale and/or postponed the

closing, she could effectively hold the sale hostage Exhibit A, Plamnuff's Aff . § 22, Exhibit B,
D Ward Aff.. §22



Response: Denied. not established by any admissible evidence. and irrelevant. See
Defendant Graydon's Motion to Strike Affidavits, filed herewith.

23, Plainuff Michael Ward indicated the [sic] both Defendants that he would accept
any reasonable proposals for closing nstruction which either of them might propose. Exhibit A.
Plaintiff's Aff.. § 24; Exhibit B. D. Ward Aff.. § 24.

Response: Admitted.

24.  No sale offer was accepted and the north parcel was subject to a foreclosure
sale on 15 March 2007. Exhibit A, Plaintiff's Aff., § 25; Exhibit B, D. Ward Aff.. §25.
Defendant Caroline Coats Grayvdon never accepted any offer in writing. Exhibit J. Depos:tion of
Defendant Graydon, 8:12-9:3.

Response: Disputed. Insofar as Graydon is aware, both Coats and Ward accepted the
Hagen REPC. See Hagen REPC, at App.. Exhibit “L.” It is admitted. however. that the sale to
David Hagen did not close. Graydon did not individually own any interest in the North Parcel.
and she admits that she did not individually accept any offer. However, Graydon was willing to
consent to the sale of the North Parcel to David Hagen. and to release her lis pendens. so long as
the net proceeds attributable to Coats™ interest were escrowed pending further order of the
divorce court. Depo. of Graydon, at 8:25-9:22 (told Corey at United Title, the closing agent); at
11:12-12:14 (told Peter Coats); at 12:15-13:1, 14:1-14:16:4; 29:20-30:24: 48:24-49:5 (told
Michael Ward); at 27:12-18 (told various real estate agents).

25. At the trustee's sale, Defendant Caroline Coats Graydon goaded Defendan
Peter Coats into bidding on the property, notwithstanding his inability to pay any amount he
might bid. Defendant Peter Coats bid against his brother, David Ward, and increased the sales
price to the benefit of Defendants and the detriment of David Ward. Plaintiff, and the other
purchasers. Exhibit A, Plaintiff's Aff., §26; Exhibit B, D. Ward Aff., §26.

Response: Denied in part. Graydon admits that Coats bid on the North Parcel at the

trustee's sale. There is no admissible evidence, however, establishing the remaining allegations
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of this paragraph, or. in particular establishing that Graydon “goaded™ Coats mnto bidding on the
property ., which 1s merely an opinion as to what Graydon said to Coats See Defendant
Graydon’s Motion to Strike Affidavits filed herewith Further therc was no detriment to the
Plaintiff from Coats bids, as Plaintiff claimed a share of the mncreased purchase price

26 Accordingly the property was sold at Trustee's Sale on 15 March 2007, for the
amount ot $3.600,000 00 After the satisfaction of the costs of sale attorneys' fees, interest and
principal. there was left, as excess proceeds of $1.989,789 03  These funds were accounted for
by the trustee, Brad C Smuth A copy of this accounting 1s attached hereto as Exhibit H A copv
of the Amended Trustee's Deed Following Trustee's Sale 1s attached hereto as Exhibit K

Response Admitted The property was sold to the Ward famuily. including a 1/18th
interest to Plainuff

27 Plaintiff received 9 8§2% of the excess sales proceeds amounting to
$195,397 28 Because I was one of the successful purchasers at the trustee's sale, I was credited
this amount against my portion of the foreclosure sales price  Exhibit A, Plainuff's Aff, 9 3,
Exhibit B,D Ward Aff, § 3

Response Admitted

28 Had Defendants accepted the highest offer. Plaintiff would have been entitled to
9 82% of $5 2 million or $510,640 00 Instead, Plantiff received only $195.397.28. representing
9 82% of the excess proceeds Exhibit A, Plamntiff's Aff, § 27. Exhibit B, D Ward Aff, § 27

Response Demied Graydon did not own an interest 1n the North Parcel. so her
“acceptance” of an offer 1s a non sequitur Further, this statement assumes that the offer for $5 2
million (which has not been presented to the Court by Plantiff) actually closed. and Plaintiff has
presented no evidence whatsoever that the sale would have, or was even likely, to close

Furthermore, the statement that Plaintiff would have been entitled to $510,640 00 depends upon

his interests 1n the North and South Parcels not being subject to the 1995 Trust Deed and the
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1999 Trust Deed If that 1s the case, then the foreclosure sale of the property had no effect on
Plaintiff"s interests, and Coats’ failure to agree to sell his interest in the North Parcel likewise
had nc effect on Plaintuff

29 As the direct and proximate result of the Defendants' acts and/or omissions
Plaintiff has been damaged 1n the amount of not less than $315.242 72 Exhibit A, Plaintiff's
Aff 931, Exlubit B,D Ward Aff 9§31

Response Denied See response to Para 28 above In addition, Plainuff fails to
deduct costs of sale and commussions that would have been payable from the proceeds had the
sale actually closed See Hagen REPC. App . Exhibit “L ”

30 On 10 November 2008, Judge Atherton entered a supplemental decree of divorce
in the Defendants' divorce action A copy of that Supplemental Decree of Divorce 1s attached
hereto as Exhibit

Response Admutted

31 The Supplemental Decree was entered against Defendant Peter Coats afte; his
pleadings were stricken 1n that action for his contumacious conduct Defendant Caroline Coats
Graydon was also awarded "aamages" for Defendant Peter Coats "dissipation and contempt "
Exhibit I, § 16

Response Admuitted, but only as specifically stated in the Supplemental Decree The
award to Graydon was specifically made because Judge Atherton found that Peter Coats caused
“prior sales to fail, including one for the North Parcel for $5,200,000 00  See Supplemental
Decree, at 15 Accordingly, Judge Atherton awarded to Graydon an amount equal to 50% of the

decrease 1n proceeds realized from the North Parcel, or $523,508 00, which sum was ordered to

be paid when the South Parcel 1s sold Supplemental Decree, at 16

3 Plamtiff has consistently maintained, both 1n this action and 1n other
proceedings, that his ownership interest was not subject to the 1995 and 1999 Trust Deeds
See Complamnt at §9 35 and 36, Plamuff’s Statement of Facts, § 6 above, and materials
referenced at Graydon’s Statement of Additional Facts, § 9, below
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32 The damages awarded to Defendant Caroline Coats Graydon amounted to tne
portion uf the sales proceeds she would have recerved 1f the property had sold for $.200.000 00
Exhibit I. 9 15-16 Her "damages" were awarded to her from other properts in which Plantiff 1s
also a 9 82% joint tenant Exhibit Y 17-18 21-22

Response Demnied 1n part, on the grounds that until entry of the Supplemental Decree
Gravdon’s mterest in the North Parcel was purely an equitable interest on the basis that Coats
interest 1n the property was marital property In dividing the marital property. Judge Atherton
recognized that but for Coats’ failure to cooperate 1n the sale, the marital property would have
yielded additional amounts, one-half of which would have been awarded to Graydon See
Supplemental Decree, at 4915 and 16

GRAYDON’S STATEMENT OF ADDITIONAL MATERIAL FACTS

Defendant Graydon maintains that the following additional material facts are not
disputed, based upon the pleadings and the Deposition of Caroline Graydon

1 In connection with the divorce proceeding between Graydon and Coats ( Third
Dist Ct. Salt Lake County, Case No 014902286). Graydon's legal counsel caused to be
recorded a Lis Pendens, which included descriptions of the North and South Parcels, to give
notice of the pendency of the divorce proceeding Depo of Graydon, at 20 3-9, App . Exhibit
“p »

2 Graydon did not own any legal interest in the North or South Parcels at any time

pertinent to this proceeding Her only interest in the North Parcel was as marital property Depo

of Graydon, at 48 7-14, and deeds set forth in App., Exhibits “A” through “D >
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3. An offer for the sale of the North Parcel was made by David Hagen on February
13,2007 (hereinafter, the “Hagen REPC”). Depo. of Graydon, at 18:14-19:22. A copy of
deposition Exhibit 2, the Hagen REPC. is set forth in the Appendix. as Exhibit “L.”

4. While the Plaintiff's Complaint alleges that the offer for the North Parcel was for
a price of §$5.2 million, the Hagen REPC reflects that original offer was $5.0 million. The price
of §5.2 million was made via a counteroffer that was apparently execuied by both Coats and
Michael Ward on March 5, 2007. App., Exhibit “L.”

S. The Hagen REPC identified Peter Coats and Michael Ward as the sellers, and did
not identify Caroline Graydon as a seller. Para. 9 of Addendum No. 2 (which was a counteroffer
by Coats and Michael Ward), stated as follows:

9. This sale is subject to Caroline Graydon signing a quit claim deed to the
buyers.

App.. Exhibit “L.”

6. Graydon was agreeable to a sale of the North Parce] pursuant to the Hagen REPC,
and was willing to remove her lis pendens on the parcel and execute such other documents as
may have been needed for a closing, so long as the net proceeds of the sale (i.e., after payment of
the debts and costs of the sale) attributable to Coats’ interest in the property were placed in
escrow pending a decision in the divorce action. Depo. of Graydon, at §:25-9:22 (told Corey at
United Title, the closing agent); at 11:12-12:14 (told Peter Coats); at 12:15-13:1, 14:1-14:16:4;
29:20-30:24; 48:24-49:5 (told Michael Ward); at 27:12-18 (told various real estate agents).

7. Although there was an order in the divorce action that prohibited Coats and

Graydon from diéposing of or encumbering marital assets, Graydon had good reason to fear that
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Coats would v 10late the court order if he received the proceeds of sale This was because Coats
had violated the court s order before, by encumbering the marital home and by placing
encumbrances and easements against the North and South Parcels Depo of Graydon at 49 14-
50 17 These facts 1n part were the basis for Judge Lewis order dated August 31 2003,
entered 1n the divorce action  See Exhibit “D’ to Plamuff"s Memo

8 Prior to the trustee s sale, Michael Ward took the position that his 9 82%
undivided interest 1n the parcels was not subject to the liens arising from the trust deeds held by
Isabel Coats Complant, 9 35 and 36

9 In fact, in connection with other litigation between these parties, on February 20,
2007, immediately prior to the scheduled trustee s sale Michael Ward and, oddly enough, Isabel
Coats and David Ward, filed a motion for partial summary judgment seeking a ruling that
Michael Ward’s interest in the property was not subject to the 1995 and 1999 Trust Deeds See

Motion for Partial Summary Judgment and supporting Memorandum. filed in Isabel Coats 1

Peter Coats. et al , Thard Dist Ct, Salt Lake County, Civil No 050910905, copies of which are

filed herewith as Exhibit “N ™ No ruling was ever 1ssued on this Motion
10 Plaintiff's complaint alleges as follows
36 In order to facilitate the [trustee s] sale, Plaintiff agreed that his 9 82%
would be treated as junior to the two Trust Deeds, in order to attempt to maximize the
sales proceeds
However, Plaintiff has not presented any written instrument whatsoever that reflects his
agreement to subordinate his 9 82% nterest in the property to the trust deeds

11 Graydon never took any actions to restrain or prevent Plaintiff from selling the

9 82% 1nterest 1n the property that he owned Depo of Graydon. at 49 10-13
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12 The divorce court’s order granting to Graydon the “power of attorney to sign for

b

Peter M Coats regarding the sale of [certain properties] * was not effective. in the eves of title
companies that were involved with the properties, since the divorce was not final and the order
granting the power of attorney was subject to appeal November 14, 2007, Depo of Caroline
Graydon, at 34 15-37 25 [excerpts of this deposiuon are set forth in the Appendix. as Exhibit
“0 ]
ARGUMENT

Plaintiff’s motion for summary judgment 1s premised upon the theory that his cotenant
owed him a fiduciary duty to sell the North Parcel for an advantageous price, prior to its
foreclosure That argument has no merit whatsoever. moreover, the claim cannot be asserted
against Caroline Graydon, as she was never Plaintiff’s cotenant In addition. since Plamntiff
maintains that his ownership interest in the property was not subject to the trust deeds, then either
(a) he suffered no damage because his ownership interest was not foreclosed, or (b) if he

voluntarily and effectively subordinated his ownership to the trust deeds, as he alleges he did,
then Plaintiff 1s the sole cause of any losses that he suffered
POINT I
DEFENDANT GRAYDON WAS NOT A COTENANT IN THE NORTH PARCEL.
The undisputed facts establish that Caroline Graydon’s interest in the North Parcel was
purely an equitable interest in Coats’ 90 18% 1nterest, due to 1ts character as a marital asset She
did not own a legal interest in the North Parcel at any time material to Plamntiff’s claims Her

interest arose solely from the fact that Coats’ 90 18% interest 1n the property was marital
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property. and was theretore subject to an equitable division 1n the divorce action Her his
pendens affected only Coats™ interest in the North Parcel

Since Graydon owned no legal interest in the North Parcel she had no cotenancy
relationship with Plaintiff, and could not owe any duties to Plamntiff  Accordingly. even if a
cotenant has a duty to sell real estate (a point that 1s disputed and will be discussed below)
Defendant Gravdon was not a cotenant and could have no lhability to Plaintiff fo1 any acts or
omissions

To the extent Plaintiff 1s asserting that Graydon had the authority to act for Coats,
pursuant to the court order granting her a power of attorney, then Plaintiff’s claims would sull lie
solely against Coats, since Coats was the principal and Graydon was merely the agent A power
of attorney 1s merely a species of a principal-agent relationship Actions by an agent within the
scope of the agent's authority are, 1n legal contemplation, the actions of the principal See 2A
C.J.S Agency §§ 344 and 353 (2003) In short, Graydon did not individually become a cotenant
of Plaintuff merely because the divorce court entered an order authorizing her to execute
documents as attorney 1n fact for Coats *

POINT II
A COTENANT HAS NO DUTY TO SELL REAL ESTATE.
There 1s simply no authority for the proposition that a cotenant owes a fiduciary duty, or

any duty, to sell his interest 1n property The cotenant’s remedy 1s purely statutory. 1.¢ . the filing

‘ Further, as discussed elsewhere, the divorce court’s order giving Graydon a

power of attorney to “sign for Peter M Coats regarding the sale of [certain properties]” was
subject to dispute and appeal, and was meffective 1n the eyes of title msurers, smnce it was not a
final order
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of a partition action under Utah Code Ann §78B-6-1201. et seq (formerly Utah Code Ann § 78-
39-1 etseq ). and seeking a partition by sale The Utah Supieme Court has noted that
“Partiuion 1n this state 15 a statutory action The right to partition and the relief that can be
administered are prescribed and fixed by [the statute] ° Larsen v Davnes, 122 P 2d 429, 430
(Utah 1942), rev’d on rehr’g on other grounds, 133 P 2d 785 (Utah 1943) Despite having
owned his interest for over a year prior to the trustee’s sale, Plaintiff did not file a partition action
to compel a sale

Plamtiff argues that Defendants owed a fiduciary duty to sell the property, because a
cotenant owes fiduciary duties to his cotenant The cases cited by Plaintiff do not stand for that
proposition Chournos v Evona Inv Co , 93 P 2d 450 (Utah 1939), mnvolved a co-lessee s claim
for specific performance of a right of first refusal 1n a lease agreement The Court held that the
co-lessee’s tender of performance did not comply with the terms of the right of first refusal. and
refused an order of specific performance The Court also noted that had either of the two co-
lessee’s ended up with the property pursuant to the right of first refusal. the other co-lessee could
have compelied the other cotenant to share the property so acquired This was because, as
partially quoted 1n Plaintiff’ s memorandum. “Generally, as between tenants 1n common and joint
tenants, a confidential relationship exists that prohibits one taking advantage of the other by
buying the uitle to the property ” Id at 453 This case had nothing to do with the sale of property

subject to a tenancy 1 common

3 If anything, Chournos supports an argument by Peter Coats that Michael Ward’s
acqusition of an interest 1n the North Parcel as part of the trustee’s sale constitutes a breach of
fiduciary duty
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The other case cited by Plaintiff, Rio Algom v Jimco Lid , 619 P 2d 497 (Utah 1980)
actually supports Defendant’s position by noting that a fiduciary relationship does not arise from
the mere fact of cotenancy Instead the Court stated

A fiduciary relationship between cotenants 1s usually found when one cotenant

undertakes to act on behalf of another cotenant, or takes advantage of other cotenants

often 1n the course of acquiring paramount title or ousting other cotenants
Id at 506 There are simply no facts in this matter establishing that either Defendant undertook
10 act on behalf of Plaintiff. or acquired or attempted to acquire paramount title or to oust other
cotenants ¢ Plamtff urges that the overall circumstances estabhish a fiduciary duty because “each
had an obligation to act for their mutual best interest ™ Plamntiff’s Memo at p 11.fn 2 But that
argument 1s circular, and there 1s no evidence that Peter Coats (or Caroline Graydon, despite the
fact she 1s clearly not a cotenant) undertook to act on behalf of Plaintiff. or to take advantage of
Plaintiff

Plaintiff also argues that he 1s simply asking for what was awarded to Graydon in the
drvorce proceeding

There 1s sitmply no authority for the proposition that a cotenant of real estate has any
obligation to another cotenant to sell his interest. or to cooperate 1n the sale of the entire property.
regardless of the circumstances A cotenant’s sole right and remedy 1s to seek a partition or
partition by sale of the subject property, pursuant to the partition statute

POINT II1

THE UNDISPUTED FACTS ESTABLISH THAT EITHER PLAINTIFF

6 If anything, the undisputed facts establish that Michael Ward, in concert with

his father, David Ward, acquired paramount title as to Peter Coats, and could be held liable for
such actions
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SUFFERED NO DAMAGE, OR, ALTERNATIVELY,
PLAINTIFF WAS THE SOLE CAUSE OF HIS LOSS.

Plaintiff has asserted, both 1n this lawsuit and 1n another one that his 9 82%0 interest 1n
the North and South Parcels was not subject to the trust deeds If his interest was not subject to
the trust deeds as he has alleged and argued then the foreclosure did not affect his interests and
he suffered no damages, as a matter of law  He retained his 9 82% interest notwithstanding the
trustee’s sale  However, 1n an effort to bolster his claim in this case, Plainuff asserts tha he
simply agieed, at the time of the trustee’s sale. that his interests would be subject to, and
therefore foreclosed by, the trustee’s sale This tactic does not improve his position. but instead
places him on the horns of the following dilemma

Either (a) Plaintiff’s interests were not in fact foreclosed, because there was no written
instrument that subordinated his interest, and therefore his “agreement” was meffective, or (b) 1f
Plaintiff’s agreement to subordinate was effective. then that unilateral and voluntary agreement
was the sole cause of his damages A subordination agreement 1s subject to the statute of frauds,
Utah Code Ann § 25-5-1, et seq , and 1s not effective unless 1t 1s in writing and signed by the
party to be charged therewith Cf Metrobank for Savings v Nat’l Community Bank, 620 A.2d
433 (NJ] Super Ct App Div 1993) (mortgage 1s an interest 1n real estate, so subordination
must satisfy statute of frauds) Accordingly, notwithstanding Plaintiff's current contention. since
there was no instrument signed by him that established his subordination, 1t was not effective and
the foreclosure did not affect his interest

Alternatively. had Plaintiff not agreed to “subordinate™ his 9 82% interest to the trust

deeds. then. according to his own argument and sworn testimony, his interest would not have
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been foreclosed and he would not have been damaged He cannot blame his cotenant’s failuie to
agiee 1o a sale of the property for any loss — he can only blame himself
POINT IV

ADDITIONAL DISPUTED ISSUES OF MATERIAL FACT PRECLUDE
SUMMARY JUDGMENT TO PLAINTIFF.

If the Court otherwise concludes that Plamtiff has asserted a legal basis for recovery
agamnst Graydon. summary judgment 1s nevertheless precluded by material 1ssues of disputed
fact

First, Graydon disputes Plaintiff’s claim that she was unwilling to agree to a sale of the
North Parcel The cited deposition testimony establishes that Graydon was willing, 1n fact
desirous, that the property be sold The only condition she imposed was that the net proceeds of
the sale, to the extent attributable to Coats’ interest only. be deposited in escrow until the divorce
court dealt with the 1ssue  This was a reasonable condition by Graydon. particularly given Coats’
previous behavior in violating the divorce court’s prohibition on disposition or encumbering of
assets Accordingly. the failure of the sale must be blamed wholly on Coats If Graydon
somehow owed a duty to Plaintuiff. that duty was not breached. as her behavior was reasonable
under the circumstances ’

Second, to the extent Plaintiff"s claims against Graydon are premised upon her failure to

exercise the authority purportedly granted to her by the divorce court’s power of attorney order, 1t

7 In effect, Plainuff argues that Graydon was under a legal duty to release her lis

pendens on the property, and allow Coats to receive all of the net proceeds of sale However,

Plamntiff cites, and can cite to. absolutely no legal authority for the proposition that Grayvdon

must subordinate her own financial mterests to those of Plaintiff By analogy, would the

Plainuff argue that a judgment creditor of Coats would be obhgated to release 1ts judgment lien

to allow the sale to close, even 1f the judgment creditor was not paid, or was not paid n full?
21-
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1s disputed that order effectively allowed Graydon to exercise any power to sell the North Parcel.
There were several reasons for this. Coats had recorded a lis pendens setung forth his claim that
the order was invalid (App., Exhibit “H”). and Coats" attorney had filed an appeal from the order.
and had recorded the notice of appeal (App. Exhibit “I”). In addition. the order was not a final
order and could be reversed or modified on appeal. No title insurer in 1ts right mind would
insure a conveyance executed by Graydon under authority of the court’s order. where the order
could be invalidated.

Third, Plaintiff has presented no evidence to establish the actual amount of his damages.
assuming that he is otherwise entitled to relief. since the Hagen REPC involved real estate
brokers and commissions, and costs of sale. Plaintiff admits this defect in his supporting
memorandum. but has provided no evidence of what those deductions would have been.

CONCLUSION

Based on the foregoing, Plaintiff’s motion for summary judgment should be denied. and
Graydon’s motion for summary judgment should be granted. As stated in Graydon's motion. the
Court should reserve for further consideration Graydon's claim. as set forth in her Fourth
Defense, to an award of attorney’s fees and costs incurred herein, pursuant to Utah Code Ann.
§78B-5-825 (recodified from §78-27-56).

. DATED this 27" day of March, 2009.

BLACKBURN & STOLL, LC

TE L
Bryce D Mer
Attorneys for Defendam Caroline Graydon




Addendum K

Order On Summary Judgment Motions
and Judgment



BRYCE D PANZER (A2509)
BLACKBURN & STOLL. LC

Attornevs for Defendant Caroline Graydon
257 East 200 South. Suite 800

Salt Lake City. Utah 84111

Telephone (801) 521-7900

Fax (801)521-7965

E-mail bpanzer@blackburn-stoll.com

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

SALT LAKE DEPARTMENT. STATE OF UTAH

MICHAEL WARD.
ORDER ON SUMMARY JUDGMENT
Plamnuff. MOTIONS AND JUDGMENT
Vs
CAROLINE COATS GRAYDON and Crvil No 080903379
PETER COATS, Judge Demise P Lindberg
Defendants.

Plamtiff s Monon for Summary Judgment and Defendant Caroline Graydon's Mouon for
Summary Judgment came on regularly for heanng on July 20. 2009. before the above-entitled
Court. the Honorable Demise P Lindberg. District Court Judge, presiding Brad C Snuth of
Stevenson & Smith., P.C.. appeared on behalf of Plaintiff Michael Ward, Bryce D. Panzer of
Blackburn & Stoll. LC. appeared on behalf of Defendant Caroline Coats Graydon. and Peter
Coats appeared represenung himself.

The Court having considered the motions. the memoranda filed by Plaintiff and

Defendant Graydon (the Court having noted that Defendant Peter Coats had not filed any



opposiuon to the Plamnuff’ s Mouon for Summars Judgment). and the arguments presented at the
hearing. and good cause appearing. 1t 1s hereby ordered. adjudged and decreed as follows

1 Defendant Caroline Graydon s Mouon to Suike Affidavits 1s hereby granted as to
those poruions of the affidavits idenufied i her motion
2 Plaintiff' s Motion for Summary Judgment against Defendant Caroline Gravaon 1s
demed. and Defendant Caroline Graydon s Mouon for Summary Judgment against Plaintiff 15
hereby granted for the reasons set forth i Defendant Graydon s memoranda Accordingly.
Plantiff’ s Complamt against Defendant Caroline Graydon 1s hereby dismuissed. with prejudice

3 On the ground that Defendant Peter Coats defaulted by filing no opposition to the
Plamntiff s Motion for Summary Judgment said mouion 1s hereby granted as against Defendant
Peter Coats Accordingly. judgment 1s hereby granted in favor of Plamuff Michael W ard and
agamst Defendant Peter Coats for the sum of $315.242.72. together with nterest thereon at the

post-judgment rate of 2 4% per annum

4. Costs are hereby awarded to Defendant Caroline Gravdon as agamnst Plamtiff

5. Costs are hereby awarded to Plamtiff Michael Ward as against Defendant Peter
Coats

DATED this __ day of . 2009

BY THE COURT

Demse P Lindperg
Dastrict Court Judge



Approved as to form

STEVENSON & SMITH. P.C

G/wwg’ s %44/%%\ + 27—

Brad C Smuth
Atiorneys for Plantiff

BLACKBURN & STOLL, LC

Bryce D Panzer
Attorneys for Defendant Caroline Graydon

Peter Coats. Defenaant pro se
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Addendum L

Minute Entry and Order



IN THE THIRD JUDICIAL DISTRIC [ COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SALT LAKF DEPARTMENT

Michael Ward MINUTL ENTRY AND ORDER
Plaintiff/Petitioner, :

Vs
Case No 080903379

Caroline Coats Graydon and Peter Coats Judge Denise Posse Lindberg
Defendant/Respondent

Before the Court 15 Defendant Coats' Rule 59 motion to re-open proceedings ot
alternatively, s Rule 60 motion for relief from judgment The Court DENIES both mo 10ns

Coats was a co-defendant with Graydon (his ex-wife) in a lawsuit brought by Plamtiff
Michael Ward Plamtiff sued defendants claiming they were his co-tenants on a parcel cf real
property and that they had breached their fiduciary duty to him to cooperate 1n the sale of the
property  Plaintiff alleged that the co-defendants' failure to cooperate resulted 1n the loss of an
advantageous sale, having the property go to foreclosure, and 1n resulting damages to P'amuff

On or about March 5, 2009, Plainuff filed a motion for summary judgment Graydon
opposed the motion and filed her own counter-motion for summary judgment Although Coats
admitted recerving copes of the mouons, he did not respond The matter was argued before the
Court on July 20, 2009 Plaintiff and Graydon appeared through counsel Despite not responding
in writing, Coats appeared pro se at the hearing and was allowed to make argument A the
conclusion of the hearing the Court denied Plaintiff’s motion for summary judgment as to
Graydon and granted Graydon's motion for summary judgment, dismissing her from this action
Howevet, the Court granted Plainuff™s summary judgment motion against Coats  An Ordes
memonalizing the Court’s judgment was signed August 17, 2009

On August 31, 2009, Coats. now represented by counsel, filed the present motion

Plamtiff has opposed the motion and explained why Coats 1s not entitled to relief from judgment



under either Rule 59 or Rule 60. The Court agrees entirely with Plaintiff"s analysis and
incorporates it herein by reference. The analysis therein more than adequately supports the
Court’s determination that Coats’ motions fail

Coats suggests that part of his inaction 1s explained by emotional problems he was
experiencing. However, his own affidavit makes clcar that while, for a short period, he was
placed under a imited conservatorship, that conservatorship ended. effective January 2009.
Thercfore, the Court concludes that whatever problem affected Coats™ ability to act on his own
behalf, it ended as of January 2009 when the conservatorship terminated  Since this occurred
months before Plaintiff”s summary judgment motion was briefed and heard. the Court gives no
weight to this argument.

Finally, Coats argues he “did not understand the concept of ‘Summary Judgment.”
While a pro se litigant is “entitled to every consideration that may reasonably be indulged,” Allen

v. Friel, 2008 UT 56, §11, 194 P.3d 903:

la]s a general rule. a party who represents himself will be held to the same standard of
knowledge and practice as any qualified member of the bar . . Further. "reasonable’
indulgence is not unlimited indulgence Rather it 1s meant to assign to judges the
responsibility of informing a self-represented party of matters such as the date of trial. his
right 10 a trial by jury, . . .[etc.] Reasonable considerations do not include the need to
interrupt proceedings to translate legal terms, explain legal rules, or otherwise attempt 10
redress the ongoing consequences of a party "s decision to function in a capacity for which
he 1s not trained.

1d. (internal ciations omitted).

Based on the foregoing, Coats” Rule 59 and Rule 60 motions are DENIED

So Ordered by the Court this 10" day of December, 2009.
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CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 080903379 by the method and on the date
specified.

MAIL: CRAIG S COOK 3645 E 3100 S.SALT LAKE CITY, UT 8410¢
MATIL: BRYCE D PANZER 257 E 200 S STE 800 SALT LAKE CITY UT
84111-2048

MAIL: BRAD C SMITH 3986 WASHINGTON BLVD OGDEN UT 84403

Date: Bl &A . —‘gm

Deputy Court Clerk
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