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4JIM4 COURT OF APPEALS 
BRIEF 

UTAH 
DOCUMftSchael R* Dulin •? Preliminary Hearing 
K F U J u *y 1(*» 1 9 8 4 

en Judge Gibson 
AJU France* - LDA . _ , , . Tape #5SL 7828, s i d e 1 , 

DOSKEIW-L^ ^ £ 7HH 17° 
EXCLUSIONARY RULE INVOKED 

DIRECT EXAMINATION - 19° 

Q. Please state your name for the record? 

A* My name is Jim Sifantonakis* 

Q* Are you familiar with a business in Salt Lake County, State 

of Utah, known as the Omega Drive-In* 

A* Yes, I am the owner-

Q. And its address,sir* 

A. 3490 South State. 

Q* There is a typographical error in the Information, Your honor, 

this says 3460* Here in Salt Lake County* State of Utah? 

A. Yes. 

Q. And you know an individual named Michael Robert Dulin? 

A. Yes, he was one of my cooks* 

Q* And was he a cook at this same address, 3490 South State? 

A- Yes, he was* 

Q* How long was he in your employment? 

A* About 6 months. 

Q* If you were to see him again could you recognize him? 

A. Yes* 

Q* Is he in the courtroom today? 

A. Thats him right over there* 

Q* Would you identify him for the reocrd, please, where he is 

sitting and how he is dressed <* 

A. He's got on a tan shirt, sandals, white socks, curly hair. 

(Identified) 

Q. Thank you, Yoxjr Honor* Would you describe for court and 

counsel what the Omega Drivein is structurally like as at 3490 

Sduth Stat4» 

A* Like, ah, what? 

Q* A dtlve in restuaraunt? 

A* Yes it is a fast food restruant, 

Q. And you indicated that Mr. Dulin was a cook? 

A. Yes. 
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Q. I direct your attention tdt Mfcy Zlst, of 198*,. was he one 

duty that day? 

A. Yes he was. 

Q. What shift did he work? 

A. The morning shift* He came around 10 o'clock, or 9:00 and he 

goes home around 3?00 aftenthe preparation is done. 

Q. Three in the afternoon? 

A* Yes. 

Q. When is he next scheduled to work? 

A* The next day-

Q. Would that be May 22nd? 

A. Yes-

Q* With respect to the Omega Drivein and specically May 21str 1984, 

did you have a firearm inside the building? 

A. Yes we did. 

Q. Where was it kept? 

A. In the back underneath the desk in the file cabinet. 

Q. Is this desk and filing cabinet an open area inside the 

Omega Drivein? ̂  

A- Yeah, it is part of the back room. 

Q* Ah, did you even observe that Mr* Dulin was exposed to this 

particular area in the course of his duties? 

A. Well, he was, he was doing all theJprparation in that back room 

so everybody is* 

Q. With repsect to the filing cabinet on May 21st was it locked, sir? 

A* We never lock it* 

Q. With respect to May 21st^ 1984 did you occasion to personally 

see this firearm that you had? 

A* Yes, that same night I was over there and me and my cooks, 

they got it and they opened some holes in that IV**JL. • 

Q- They did what? 

A. They opened holes in my wall down there. 

Q. 

A* Yeah. 

Q. Was Mr. Dulin present when this occurred? 

A. No. 
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CT, What time did this occur? 

A. That occured around 9:00 o'clock at night. 

Q. I'm going to show you a pakcage that has been will 

ask you if you will please look at th*.contents of this package. 

Do you recognize the firearm, sir? 

A- Yes, I do. 

Q. Have you had occassion to see it before today? 

A. Not today. 

Q. What that you reqognize it? 

A. Wellr that's a gun thatW ^ to me before. 

Q. Is that the gun that was in your restaurant on May 21st, 1984? 

A. Yes it was. 

Q. Had Mr. Dulin ever seen, that firearm inside your business to 

your personal knowledge? 

A. I don't know if we had it out at lunch time or not but 

Q. When say lunchtime, what do 

A. Well, I means until 5:00 you know during the gay shift, I don't 

know if we had it out or not. I can't recall it but we usually, you 

know, its not nothing secrete 

Q. It is knowledgable among your employees that you have a 

A. They all knew, yeah. 

(Objection-overruled) 

Q. With respect to the gun how long had it been inside your 

buafh^bss at the Omegas Drivinr prior to May 21st, 1984. 

A. Its over a year* 

Q. Did you authorize anyone to remove that firearm? 

A. No. 

Q. Did you authorize, what time does your business close? 

A. 11 and they usually oufc by lie30. 

CK Did you authorize anyone ta enter your business after closing 

hours before opening hours on May 21st, 1984? 

A. No 

Q. Did you authorize anyone to so enter and remove a firearm? 

A. No. 
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Q. Did you specifically authorize Mr* Dulin to enter the business 

after closing hours and remove'the firearm. 

A- Nope, no, nobody goes in there• 

CROSS-EXAMINATION 25° 

Q. Sir, this room this back room where you have the firearm, is 

that one big room next to the preparation room? Or is it or are 

they two separate rooms* 

A- Its not really a desk its a bbard between two walls and the 

file cabinet is under that next to the safe* 

Q*. And now is that in the same room-

A. Yes it is. 

Q. Okay. So one room? 

A* Yes, the whole thing is one room in theback* 

Q* Now you testified that there were a number of employees opening 

holes in your walls that day? 

A. Yes. 

Q* Who were they, who was present that you recall? 

A. My little cousin, name is Jim Senflakis 

Q* Who else? 

A- And George was cooking up front 

Q*. George who? 

A» George Chirstofo, Steve, n e s back in the old country visiting 

this summer. 

Q* And what is his last names 

A. Zevhos. 

Q. Were there any other employees who were present? 

A* We're the night shift, they're always there, the girls* 

Q- Okay and who was that? 

A- You got me on that one. 

Q* Okay, how many? 

A. There're two. 

fl* And as far as you can recall Mr* Dulin was not present 

A- No he wasn't, he left around three, four o'cloc* 

Q. Now did you discuss this gun often with employees* 

A. Well, me and my cousins and my cook would talk about it but 

thats it, mostlv in Greek. 
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Q- Okay, so you to then* in Greek? 

A. Yeah- I don't want everybody to know. 

Q. You don't want everybody to know about it? 

A. But they did. 

Q. Did you personally say anything to Mr* Dulin about the gun 

being in the back room or where it was? 

A. No, I haven1t. 

Q. Do you recall the officer that you reported this incident to? 

A. The name 
Q- Uh-huh. 
A- Nor it was a lady- And then another guy came in-

Q. Did you recall what police it was? 

A. It was suppose to/the sheriff's department? 

Q- The sheriff's department? 

A- Yeah-

Q. Did you ever talk to anyone else in the West Valley City 

Police Dept- about thiscase? 

A- No-

Q. Did you talk to anyone about this case other than the day you 

reported itf in other words did an officer come over to you after­

wards, and ask you amy thing: after the day you reported it? 

A- After I reported that is; was burglary? 

Q- Uh-huh-

A- No, they haven,t- See the way,* I found out that, the same 

morning that I went back to work Hike wasn't to work and I asked 

around what happened to hint and one of the girls said that he was 

arrested with a gun.. 

Q. Okay, now did you give that information to the police? 

A- Ah, to the detectives-

Q- Okay, so did you call that morning and tell the detectives? 

A- Yes- To find out, if it was the same gun that I have already lost. 

Q. And did you later identify that gun? 

A* A couple of weeks ago,, they weee here again, I guess they had 

to postpone it. 
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Q~ But you di* identify it? 

A* Yes. 

Q. Were asked before that time if it was the same gun, I mean, 

did they ask you before you came to court the type of gun it was. 

A. Well, they asked me for the serial number and I gave em 

and I asked him if it matched and they didn't say nothing. 

Q. This was on the 22nd day of May that you told the detectives 

of the Sheriff's dept* that you believed that Mike Dulin might 

have that same gun? 

A. Yes. 

RE-DIRECT 

Q. When do you recall first personally talking to a police officer 

regarding the caser the very first time? 

A. He was there the night they broke in, we called the sheriff 

dept- and then the next morning I found out that Mike wasn't to 

work and a the afternoon I calledr or the morning I called and the 

detective department I talked to may be the same guy. 

Q~ So when you say the night of the burglary did you go down to 

your business when the burglary was 

A* Yeah* George Call me andl I went down there* 

Q* Thats all.* 

DIRECT EXAMINATION - 30* 

Q» State your name for the record, please? 

A. George Chrysscohos* 

Q. Would you spell your laefe name? 

A• C-h-r-y-s-s-o-c~h-o-s 

Q* And you work at the Omega Drive in 

A. Yes. 

Q,. And who was your employer? 

A* Jim Sifantonakis, 

Q. And are you familiar wtttt the address of your drive in? 

A* 3490 State 

Q» Do you know a Michael Dulin£ 

A* Yes. 
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Q^ If you were to see him could you recognize him2 

A. Yes* 

Q. Is he in the courtroom today? 

A. Yes. 

Q. Would you please identify him by how he is dressed and by where 

he is sitting? 

A. He is sitting in front of me, ah, brown, tan clothes. 

Q. May the record reflect.*. 

Q. Directing your attention to May 21st, 1984, where you on duty 

that day? 

A. Yes. 

Q. What time did you start work? 

A. 3;00 o'clock in the afternoon 

Q. When you arrived was Mr- Dulin at the restaurant? 

A- I can't recall. 

Q. How late did you work? 

A. Until llt30 

Q. Who closed the restaurant? 

A. I did. 

Q. Between the time that you arrived and closed the restaurant 

do you recall seeing Mr. Duliit inside the restaurant? 

A. I do not recall* no. 

Q. Was he in the restaurant during that time period? 

A. No. 

Q. When you closed, who was with you? 

A. Ah, I was by myself. 

Q. When you closed did you authorize anyone to enter the businnes 

after you closed it to remove any items? 

A- Ho. 

Q. Did you have a phone call or conversation with Mr. Dulin after 

you had closed, authorizing him to enter the business and remove 

any items? 

A* No. 

Qv l»HBddMx*Jan^BJb^^ you close, sir; 
on the 21st? 

A. Yes. 

Q. And what time would that be? 

A. 11:30. 
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Q. Did you return to the restaurant? 

A. Yes. 

Q. At what time? 

A* I was there at 12:30. 

Q. Just an hour later? 

A. Yes. 

3* Why did you return? 

h. I took my wife to have^ * cup of coffee at the nearby Village 

Inn and on the way back she wanted ta use the toilet. 

3. When you returned to the restaurant did you personally go inside? 

A. Yes. 

Q. What did you notice about the condition of the restaurant when 

you arrived? 

A* That the front door was brokenr glass was all over the place 

then I walked back and I saw the holder of the gun on, in front 

of the desk, and ah, all the drawers of the desk were open. 

Q. Do you recall looking at the safe? 

A. No. 

Q. Do you recall looking side the drawers to the cash register? 

A. Yes* 

Q. What did you observe about: that? 

A. Ah, thatr ah, most of it was in order except a few things were 

missing, I think there were quarters missing. 

Q. Where were the quarters at the time you closed? 

A. Inside the register. 

Q. What else do you recall about the interior of the business? 

A. I think the glass door was broken by a rock which was inside 

the fcestaurant, thats about it. 

Q. With respect ta the holster that you saw, where was that located 

specifically. 

A. Ah, in front of the de»Jt of the that we have. 

Q. Were you familiar witlt that holster? 

A. Yes 

Q. Had you seen it before ? 

A. Yes. 

Q. Did you know where it was located prior to your closing the business? 

A. Yes 
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Q+ Where was that? 

A. Inside the desk* 

Q. And was there anything inside the holster at the time? 

A. The gun. 

Q. Did you make any phone calls to law enforcement officers? 

A- After the incident? 

ft* While you were still there at that point? 

A* Yes* 

Q* Did they a—rive? 

A* Yes* 

Q* Aproxiraately what time? 

A. 1:00 o'clock* 

Q* Did you supply that officer with any information? 

A* Yes* 

Q* What did you tell him concerning the holster and firearm? 

A. That it was dropped to the floor and that the firearm was taken* 

Q* Had you seen it earlier that day? 

A. Yes 

Q* What were the circumstances surrounding your seeing the firearm? 

A* The same night* on the 21st? 

Q* Yes* 

A» Ah, a friend of mine and Jim Sifantonakis, the owner of the 

restaurantf were around the time, around 9:00 o'clock I think* 

Q* I will show you what is in^front of you, marked State's 

proposed exhibit, 1, will you please look closely at that item? 

(Remove it from the plastic bag.J_ Do you recogniz that ? 

What is that? 

A* Is a 38, or a 380 special* 

QU Have you seen that before? 

A* Yes. 

Q* And where was that? 

A* In the restaurant-
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Q^ . la. that the same, firearm that you've made reference to in your 

testimony today? 

A* Yes sir, 

Q. Thats all. 

CROSS-EXAMINATION - 30° 

Q. Sir, I'm sorry I could not determine if whether or not if anything 

was taken other than firearm? 

A. Ah, later on when the policemant asked Mr. Sifantonakis-

Q. No, I*m asking what you know, could you tell if anything was 

gone out of the 

A. No, no. 

Q. Do you recall the officer that you talked to when you called 

the officers at IrOO o'clock in the morning. 

A. No. 

Q. Thats all. 

RE-DIRECT EXAMINATION • 30° (recalled Mr. Sifantonakis) 

Q.. In addition to the firearm that you previously, excuse me, 

would you identify yourself for the record? 

A- Jim Sifantonakia. 

Q. In addition ta the firearm that you have already testified to, 

did you discover any other prdperty missing from inside-

A. There was a pellet gun. 

Q* Any other property sir7 

A* Beside the pellet gun? I don't recall. 

Q. Do you recall if any money was missing from inside 

A. Quarters from the file cabinet. 

Q. Any other money or currency? 

A. Well, the saife is locked so they couldn't get to the safe. 

Q. Did you notice the condition of the safe? 

A» Ah, the carpet was removed from it and the lid was open. 

Q. When yousay the lid-

A- It has a steel lid over the combination that it pulls out but 

its locked sa if you remove the lid and then the combination* 

the whole 

Q. What was the condition of the lid? 

A. It wasn't ort,where it was suppose to be 

Q. All right and where was it? 



Dulin - Page 11 

A- Next to it, around the area, I canft remember exactly where it 

was at. 

Q. And with respect to the carpeting would you describe that? 

A. That was removed. 

Q. Is the safe in the floor? 

A. In the cement, yes. 

Q. Where was this carpeting? 

A. They have the carpet so it goes over the area so it doesn't 

show up and it lifts up and you take the steel lid off and the 

whole lid to the safe comes off. 

RE-CROSS - 30° 

Q. Was there anything taken from the cash register 

A. There, probably quarters taken because the register came up 

a hundred dollars short that night. 

Q. Okay, now you said there were quarters taken from the file 

cabinet? 

A. Yes. 

Q. Ihen they were taken from both places? 

A. Yes. 

Q. So your talking about a hundred dollars worth of quarters from 

the cash register? 

A. No, we don't keep that many in there, there were probably 

15 in the file cabinet and about another 15 in the cash register. 

We don't put the change in the safe. 

Q. So you're talking about a; hundred dollars in quarten r 

A. Uh-huh. 

Q. Thats all. 

(Side 2 of Tape #5SL7828) 

DIRECT EXAMINATION - 0* 

Q. State your name for th# record please? 

A. John Richard Calder, Dick Calder is what they call me. 

Q. Spell your last name? 

A- C-a-1-d-e-r. 

Q. Are you familiar with the business known as the Hole-in-the-Wall 

saloon? 

A. Yeah, it was formerly Hole-in-the-Wall, we call it Old Hotel 

Saloon now. 
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Q. With respect to May 21st, 1964, what was the name of it then? 

A. Old Hotel Saloon. 

Q. And its address for the record? 

A. 380 South State Street in Salt Lake. 

Q. Were you there on the evening of May 21st, 1984? 

A. Yes I was 

Q. How long did you stay there. 

A. Until about 4:00 a.m. the next morning, we close at 2:00 and 

I was there another hour or two* 

Q. While you were in the business that evening did you have 

occasion, or morning, did you have occasion to see a firearm from 

a patron? 

A. Yes I did. 

Q. Approximately what time, sir 

A. Very close to closing time, I would say 20 minutes, 15 minutes 

before 2:00 a.m. next morning 

Q. Where were you when you observed the firearm? 

A. Well, I was invited to leave to front area and go to the back 

which is where our pool table, its actually opens on Fourth South, 

its a game room. 

Q» Who was present when you observed the firearm? 

A. Well, there were five or six people of which-

Q. Do you know any of them by name? 

A. which I only knew one, the first name of one fellow who has 

been in our neighborhood there for several years, his name was 

Ben, the other people were unkoown to me, another one was a constant 

patron of the bar there and then theres the fellow who is sitting 

here in the courtroom today. 

Q. And who do you recognize in the courtroom today as one of 

the individuals that was in this backroom of your lounge-

A. The fellow at the table here. 

Q. Will you identify hint by-

(Judge: Will you point to hi,m,sir?) 

Q. Describe your circumstances surrounding your observing the 

firearm 

A. Well, a hotel guest who was-

Q. Just when you saw it? 
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A. Oh, just when I saw it? 

Q. Yes sir. 

A. Okay, they just, someone pir^sented it and it was aimed at my 

mid-section and there were several drunk people, the fellow present 

here today was offering to sell it to me 

Q. Is that individual present, you mean the fellow that you just 

identified? 

A- Yeah. 

Q. Do you recall what he said to you regarding selling the firearm? 

A. He said, do you want to buy a piece, he said, its a good one 

its worth a lot of money, its a real good one and the time when 

he pointed it at me, why I didn't like that very much but I wanted 

I asked to see it and I took it in my hand and then I removed the 

cartridge from the chamber, I clicked the clip so it fell down 

a notch then I pulled the bolt so the chamber was cleared. And 

then there was a little excitxnent when I did that whether they 

thought I was dangerous and going to shoot it or whether they 

wanted it back, I don't know, so then I flipped the pistol onto 

the pool table out of my hand and said that this was, I made some 

sarcastic remarks about drunks handling pistols improperly and 

someone grabbed it and which at that point I didnt watch closely 

who grabbed because I heard the shell go back into the chamber 

and I just decided this was time for me to walk away. 

Q. You've indicated that he pointed it at me, when you use the 

word he, who are you describing pointing the gun at you? 

A. The defendant., 

Q. Did you observe how he wis holding it? 

A. Well, he was holding it, I didn't pressume that he intended 

to fire it on me if thats what you mean 

Q. 

A. He was just holding it as> ah, with his right hand and similar 

to as if he were to shoot it but it was just held in his hand like 

this. 

Q. Did you see from where he retrieved the gun prior to his pointing 

it at you? 

A. Not clearly, he, I think he had it in his belt or pants section 

under his shirt. 

Q. Do you remember a cab appearing at 2:00 o'clock? 
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A. No I walked,left that area and the fellows followed me and 

we discussed as we went back towards the front of the bar, the 

price on the pistol. 

Q. when you discussed the price? 

A. There were five or six people which I didn't know any one, 

just one had been registered in the hotel kept saying, buy this 

gun, and I kept offering something like thirty-five or fifty 

dollars varying between there and they said sevent-five dollars 

and about then we got to the front of the bar and the bartender 

said you1re cab is here and a fallow entered who represented himself 

as a taxi driver came in through the front door and there was a 

brief discussion, we were anxious to have everybody leave, it 

was closing time and there was a little confusion about people 

trying to stay but they quite quickly left with the cab driver. 

Q. Did you see if the defendant left at that time? 

A. Yeah, he left at the same time with the cab driver. 

Q. Did you see where the gun was at that time? 

A. Back, I saw it go into his pants section, I mean, into like 

a belt section but I don't know if thats where he carried it, 

I just saw him put it there once. 

Q. When you say he you mean the defendant? 

A. Yes, uh-huh. 
proposed 

Q. I'll show you what has been marked as State's/Exhibit 1, 

would you please carefully at this item? Do you recognize 

it? 

A. Its either the pistol that we are discussing or one identical 

to it. 

Q. Nothing further, Your honor. 

CROSS-EXAMINATION - 5° 

Q. You said something about someone registered in the hotel, 

the gun? 

A. Yes, uh-huh. 

Q. Okay did they have the gun with them when they were encouraging 

you to bytythe gun. 

A. No, they didn't. 
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Q. But they were encouraging you to buy the gun? 

A. He told me that it was another person that he would introduce 

me to and I asked to see it and then he said well, you've have 

to go back here and-

Q. We're still talking ab-ut the^person who is registered in the 

hotel? 

A. Yeah. 

Q. Okay now when did the conversation that you are relating right 

now take place, prior to seeing the gun or after seening the gun? 

A. Prior to seeing the gun. 

Q. Okay, someone came up to you and said, buy this gun? 

A. Well, he didn't say buy this gun. He said do you buy pistols 

and-

Q. Did you ever determine the name of that person since they 

were registered in the hotel? 

A. No, I didn't. 

Q. And then what did that person say? 

A. Well, he said do you buy pistols and there were a number of 

statements which were all in the same direction.saying you should 

buy this pistolr its a nice one 

Q» Who made the statements? 

A. Now when I'm saying, you should buy this pistol, no, excuse 

me, he didn't say in those words buy this pistol, you should 

buy the particular pistol that he was talking about 

Q. And it was someone other than Mr. Dulin wlko was telling you 

to buy this pistol? 

A. Yeah. 

Q. Okay, where is Mr. Dulin at the time this person registered at 

the hotel was trying to tell you to buy this pistol. 

A. During the initial conversationsr I don't know where he was. 

Q. And who was presnt besides the person registered at the hotel? 

A. This guy named Ben, there were about four or five guys who 

I know as quote* Neo-Nazis, theyfreradicals, theŷ rea little strange 

and I know them 

Q- At the table or 

A. No I was at the bar and they were behind me, they were standing 

facing the bar. 

Q. And then did someone lead you to the back? 
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A. And then X asked where the pistol was, he pointed at a group 

of maybe three individuals' 

Q. Who was in that group of 3 individuals? 

A. The defendant 

Q* And two other people? 

A. Yes.. 

Q» Okay, and what were they doing when, they were first pointed out 

to you? 

A» They were just standing there being a little rowdyr talking 

Q. Drinking? 

A» Yeah. 

Q- And after they were pointed out ot you what did you do? 

A. Then I asked, said well, let me see it, and then they and it 

seems like half of the bar that were present, most of the people 

that were still there- all proceeded in several little clusters 

toward the back area of the bar 

Q» About how many people wer€h there, I know this is going to be 

rough, but how many people were there? 

A* I would say that by the time we got to the back of the bar there 

were five or six* 

Q. And you say thats about Who was left in the bar? 

A* And, now there were about 12 people left in the bar, everyone 

started moving that way,, by the time we were back by the pool table 

five or six is what the group constituted. 

Q» Now when you recached, that back room, what did you say? 

A. I said well, where is it, or something like that* 

Q. And who presented the gun? 

A* to the best of my knowledge it was the defendant• 

Q* To the best of my knowledge, are you saying therpossibility 

it might have been one annrtiwa of the other two witnesses? 

A* No, Idonrt think so 

Q. What did you mean by the best of my knowledge? 

A. Well, to the best of my knowledge, this pistol is the one 

that was shown to me it looks identidally, it looks just like-

Q- Okay* thats what I wanted to know. All right, so you're saying 

then that the defendant presented you with a pistol. 

A. Yeah. 
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Q* And thats when he offered to sell it to you? Did anybody else, 

when he made the offer did anybody else say anything to you, the 

two individuals that were standng with him? 

A* There were drunken statements like buy it and leave it alone 

and don't take it, all kinds of little comments but as far as 

any direct conversation with anyone else in that particular moment, 

at the moment that it was aimed at my midsection no one said anythting 

intelligible 

Q. What about Mr* Dulinm did he appear to be drunk as well? 

A* My opinion that there was not a toe of the group that I wanted 

to be there very long with, they were disorderly, whbtber they 

were drunk or drugged I couldh't say, they were unpleasant. 

Q. Okay,, and they had been drinking-

A* Oh, yeah, they had been drinking,, they were behaving as people 

do at 2:00 o'clock closing time after an evening of drinking. 

Q. Okay, let me ask you something else, had you been drinking? 

A. Yes. 

Q. What had you had ta drkin? 

A* Beer, draft beer* 

Q- Howr much? 

A. Over an 8 hour period! probably 12 glasses. 12 lOoz. glasses. 

Thats about what I drink during the shift. 

Q. Now, youre testimony th%n is that you saw Mr. Dulin take the 

gun out of his pants? 

A. Now I saw that once or twice, I'm not saying thats where he 

carried it because I don't think that is where he carried it, i 

didn't see it onchim 

Q* 

A* The gun was handed aroutid two oxr these times there by the 

pooltable and it 

Q* And you observed that? 

A. I observed, just, yeah. 

Q- Prior to your approaching- him on the sale of the gun or after 

wards? 

A. I don't believe he recovered it from the pool table, there 

were different people were grabbing, I was turning my back but 

someone else took a hold of it and 
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Q+. Did ydu see this? 

A. £eri£heral vision^ L. observed because he vaas still pretty 

much in front of me and it was someone else that was over by 

the pool table, yeah. 

Q. Now you walked away, you observed other people taking it, did 

you actually see him take it again and put it in his pants* 

A. I didnft see it delivered to his possession, when he got 

back to the front area of bar he 

Q. You didn't see go-

A. I didn't see it go to his possession no. 

Q. But when you got to the front area of the bar-

A. Then he had it again, yeah. 

Q. And where did you see it there. 

A. in his hand, with his hands up at his belt line 

Q. Did you watch him walk out the ioor? 

A*. Yes. 

Q. And did you see him enter any vehicle? 

A. I didn't see him enter the taxicab 

Q. Did you say anything to the cab driver or anyone else about 

that gun? 

u Not ta the particular cab driver,, I did say things to other 

people in the bar* yes. 

Q. Okay, you didn't say anything to the cab driver? 

A* No, huh-uh. 

Q. Did you call the police after he left? 

A. No. 

DIRECT EXAMINATION - 10* 

Q. State your name. 

A. Richard Mellott 

Q. Spell your last name? 

A. M-e-I-l-o~t-fc 

Q. Your occupation? 

A. Taxi driver. 

Q+ For what cab company? 



Dulin - Page 19 

A* City cab Company. 

Q+ Were are yotr employed out of? 

A. 477 N. 200 West, here in .Salt Lake* 

Q. I direct your attention to the early morning hours of May 22ndr 

1984, where you on duty that morning? 

A* Yes, I was. 

Q. Did you have an occasion to pick up a fair in which you later 

observed a firearm? 

A. I didn't even haee to wait until later, he dropped it as he 

was getting in the car.. 

Q. And approximately what time in the morning? 

A. It was about 2:00 in the morning* 

Q. Were you specifically picking up this fair? 

A* The Old Hotel Saloon about 380 S* State in Salt Lake 

Q. And did this person get in your cab? 

A* Yes-

Q. If you were to see this person again, could you recognize him/ 

A. Yes. 

Q. Is he in the courtroom? 

A- Yes, he is sitting over there• 

Q. How is he dressed? 

A- How was he dressed? 

Q» No, how is he dressed? 

A. He's in a tan shirt and sandals. 

(The record reflects identification of defendant) 

Q- Direct your attention to his getting in the «ab and the firearm 

being dropped, will you please explain that? 

A. Actually it goes back further then that, when I went into 

the bar to get him and he and the owner of the bar were having 

a conversation, appraently dickering over something that was not 

in evidence and I was curious about what that was cause the price 

was 60, or 70 or 80, or 90 then I identified him as a fare, or 

he was idenetified ta me, he said ga ahead and hang out so I went 

outside and waited!1 for hinr in the car and he came out of the bar 

and as he was getting inta the car he seemed ta be drunk, he 

dropped something on the ground, I looked and it was a pistol. 

Q. What occurred then? 

A. Ah, he picked it up, got; in the car, sat down and then a,a, 
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we sat there foir. ay minute-*. 

Q* What occurred then? 

A. We sat that for a minute, well, for several minutes while he 

talked to a friend of hisf at least it seemed like a friend who 

borrowed some money off from himf ah, and while he was talking 

to that guy, another person came around to my side, and mentioned 

that he had gun and I said I know, I saw it already„ And 

Q* What occured Then? 

A. Then he, the man who was talking to me said I should call the 

cops or drag my feet as I went through town, try and get pulled over* 

Q. What did you do? 

A. Ah, I just said, well, Irll hanld it. 

fl. Did you call the police? 

A. No I didn't. 

Q. Did you call your dispatcher? 

A* Only to report in where I was going. 

Q. Where did you tell your dispatcher where you were going? 

A. That Iwas going approximately 2700 W. and 3500 South. 

Q. Did you indicate anything to them about a gun? 

A- No X didn't. 

Q. How long did you stay in front of the saloon 

A» I would guess approximately 5 minuts* 

Q. What occurred then? 

A. Then we left, X dragged my feet as I was going through town, 

I didn't know-

Q. How many individuals were inside your car? 

A- Just hiiiu And he was— 

Q. Where was he sitting? 

A„ He was in the passenger *s side front» 

Q. As you were dring did you? have any conversation with the 

defendant? 

A. Yes I did. 

Q. Cait you relate that? 

A* Well, I proceeded to be friendly with him and I said you guys 

were talking about a gun and there were and he said yeah, 

he was kind of out of it, and I said maybe I would be interested 

let me take a look at it, so he pulled it out and took a round out 
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of the chamber and ah, took the clip out* put the round in the clip 

and then gave it to me and I looked at it, noticed it, it only 

had one bullet in the clip, there wasn't another one and I took 

the bullet out of the clip and looked at it and put it back and 

while we were doing this the dispatcheer called mef28&nasked me 

where I was going, he doesn't usually do that so 1 assumed that 

the cops had been called-

(Obj ection-sustained) 

Q. What occured after the dispatcher called you? Did you make a 

statement to the dispatcher? 

A» Yes, I gave hinr my destinations again which was just a intersection 

number, I hadn't really been given an address. And, ah, 

Q. Did you continue to drive to that location? 

A. Yeah, we got on the freeway on 5th South and went out the 

freeway• 

Q. What occurred while you were on the freeway? 

A* I looked at the gun, I handled it and then I gave it back to him 

and he put the clip back in the gun without chambering a round, the 

round 

Q. What happened then? 

A. Kept it on the seat between us and I said,, you know, there was 

somebody back there at the bar who said that I should call the cops 

or somebody should call the cops so I said, you knowr are you hot 

or something,, r said if you1 re hot just relax I'm not going to'fe| 

involved I just want to be safe myself. 

Q. Did he say anything to you? 

A. Not really, he just said I wasn't hot and that the gun wasn't 

hot and he was just trying to sell it. 

Q- Were you ultimately pulled over? 

a* Yes* 

Q* Did you have amy more conversation with him other than you've 

related prior to your pull over? 

A- Well, I said, so the cops may have been called and ah, he asked 

me a couple of questions, he asked me what nmxmxtkm would it cost 

to go to Wendoverr Nevada and I approximated that for him and as 

we got to the intersection that he had stated, as I turned it 

I noticed the police with lights on behind and saw the other pull 

up to an intersection just about half a block ahead of me and I 

said, well, the cops are here. And he laid the gun on the floor 
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under ray feet and he said* well, this is your gun now* and I said 

Just, be cool and we;rlX handle, it* and Z pulled over and I got out 

of the car and exited back, t6 the police vehicle and 1 told them 

that he hadnft been belligerent or made any hostile moves and the 

gun was on the front floor, 

Q. What occured then? 

A, Then I stayed back by the police vehilce while the officer went 

up and picked up the gun: and brought it back and another officer 

got Mr* Dulin out of the car and put him against the trunk and 

investigated^ 

Q- I will show you what has been marked as State's proposed Exh. 1 

will you please (rattle of paperK Do you recognize it? 

A. Yes I do 

Q. What is that? 

A. Thats a 9 mm short German manufactured pistol• 

Q. With respect tor what I am asking you, sir, is with respect to 

the morning of May 22r 1984 (rattle of paper) firearm 

A* Yes I do. 

Q. And what is that with relationship to that morning. 

A- This is the gun that he had on 

Q- Thats all-

CROSS-EXAMINATIOir - 17* 

Q. You said that Mr* Dulin was pretty, what you said was he 

was kind of out of it* what do you mean by that? 

A. It was apparent to nwr that he had been drinking. 

Q. Would you say he was pretty drunk? 

A. Yeah. 

Q» Now this happened early morning hours of May 22nd is that right? 

A. Uh-huh. 

Q- Did you talk to any police offers that evening regarding this? 

A. Ahm* no I didn't r not: really* at the site I did-

Q. Where were those police officers from? 

ft» They were f ron* West: Va&Iey. 

2- Da you remember the name? 

U No I don't.* 

}. Did you later have an officer contact you from the Sheriff's 

)epartment. 
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A* From the Sheriff's Department? 

Q* Uh huh. Approximately three days later. 

A. Yes. I don't remember his name* It was about a case in West Valley. 

Q. Was that about this case? 

A* No, I don't believe it was. 

Q. Did officer.. .Do you recall the day? 

Q. 
A. Do I recall the day. .the day that the officer contacted you. 

A. Not specifically, no. 

Q. Do you recall anyone from any department asking you a few days later again 

about What had happened with, respect to the gun? 

A. How do you mean in respect to the gun. 

Q. Did they ask you about where it came fron or what happened again after the 

incident occurred? Do you recall. 

A. I remember one officer, no natter asking me about it and then mentioning that 

it had been involved in a burglary. 

Q. Okay, when was that. Was that at the scene or a few days later. 

* I also remember one of the Wlaat Valley Policeman mentioning that they had been 

looking for Mr. Dulin in connection to the burglary. 

Q. Okay, let us get back to that day. Now the officer told you this is after the 

scene, is that right? 

A. Yes, I believe it was & few days later. 

Q. The officer mentioned to you that the gun had been involved in a burglary. 

A. Yes. 

Q. Okay, and you recall what dapartramt that officer was fron. 

A. Un, I still think it was W*st Vfclley. 

Q. You are not sure but that is what you recall? 

A. I think so. 

Q. Thank you, that is all. 

DIRECT EXAMINATION 19° 

Q. State your name for the record/ 

A. John C. Chilton. 

Q. Your occupation. 

A. I am a police of fleer for the city of Wast Valley. 

Q» Hew long have yon bean so ecnployed? 

A. About three years with West Vfclley. 

Q. I direct your attention to the morning of May 22, 1984f were you en duty? 

A. Yes I was. 

Q. What shift were you working? 

A. The graveyard shift. 
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Q. What is that. 

A. That is from eleven at night until seven in the morning. 

Q. Did you have occasion to stop ja cab that morning on May 22, 1984? 

A: Yes sir, I did. 

Q. What time did ycu actually stop it? 

A. I made the actual stop on the cab around 2:17 in the morning. 

Q. What was the location? 

A. 3200 Wtest 3500 South. 

Q. What was the city*..within the incorporated limits? 

A. West galley. 

0. At the time of the stop, did yoa observe the nimber of individuals inside the 

cab? 

A. Yes sirf there vwce two. 

Q. Who were they do you know 

A: Uh one was the driver of the cab and the other one is, was 

identified as Mr. Dullin 

Q: With respect to the drivercof the cab did you have a conversation 

with him 

A: Yes I did 

Q: Where did that take place 

A: My initial conversation with him was at the rear of toy patrol 

vehicle after I made the stop 

Q: Did you then have occasion to conduct an investigation inside 

the cab itself 

A: Yes I did 

Q: Relate that to the court please 

A: As soon as I talked to the cab driver he informed me that 

the passenger no longer had the gun that it was laying immediately 

on the floor board in front of his seat, or the driver's seat. 

that's where he had placed it and I walked up to the car with 

ny cover officer and took possession of th* weapon 

5: Was there an individual inside the vehicle 

\: Yes 

}: Is he in the courtroom today 

Kt Yes he is 

}: Can you identify him for the record 

\>: He is sitting at the defense table in kahkis, brown hair and 

noustache 



Q: May the record identify the defendant 

JUDGE: It will 

Qr Did yotr make art arrest 

A: Yes, Officer Davis took the passenger into custody 

0: Under what charges 

A: Ex Con with a gun, or restricted person with a firearm 

0: What did you dp with tfr̂  firearm 

A: It was booked into evidence 

Q: Did you remove it from evidence 

A: Yes I did this morning 

Q: This morning, I will show you what has been marked as State's 

Exhibit I will you please (inaudible a lot of noise) and make 

identification 

A: Yes this is the same weapon I booked in as evidence 

Q: With respect to the envelope,, there is also another item in 

there, do you recognize that 

A: Yes 

Q: What is that 

A: It is a Department of Corrections identification card 

Q: And where did you acquire that 

A: From the, from Mr* Dull in that night 

Q: With respect to the firearm did you have a discussion with 

Mr. Dullin concerning his possession of it 

A: No I did not 

Q: Did you file the restricted person case to the West Valley 

Office 

A: That was part of the initial arrest, yes, but I didn't screen 

the case no 

0: Alright, do you know Detective Ron Edwards 

A: Yes I do 

0: Is- he with West Valley 

A: Tea he is 

Q: Were you involved in any* way whatsoever with respect to a 

burglary and theft of a firearm occurring in Salt Lake County 

A: No I was not 

Q: Move for the admission of Exhibit I 

JUDGE: Admitted 
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CROSS EXAMINATION 

FP: Did you talk to anyone outside the West Valley City Office 

with respect to this case, any other law enforcement officer 

A: No I didn't, uh, I was informed the first .time this was supposed 

to go to prelim that this gun was involved in another case chat: 

the county had been investigating and to my knowledge that's the 

first T had heard of It 

Q: 0-k. so at the firsts da you recall when that first setting 

for preliminary hearing; was* 

Ar A month ago, a month and m half ago, a month ago 

0: Did it go to prelim on that particular day 

A: No it did not,, at least to my knowledge, I was released, it 

was going to be continued 

0: O.k* that's all thank you 

PROSECUTOR: Nothing further 

JUDGE: Wait outside sir 

DIRECT EXAMINATION 

PROSECUTOR* State your nama* forrtha record sir 

Ar Dale Bullock 

Or Your occupatiw 

A: Deputy Sheriff Salt Lake* County Sheriff's Office 

Q: Were you so employed on May 22 and May 21, 1984 

A: The 21st was a Friday, I believe I was 

Q: Did you have occasion to become involved with some followup 

detectives in a burglary that occurred at the Omega Drive Inn 

at 3490 South State herein Salt Lake County State of Utah 

Ar Yes I did 

Qt With respect ta that caa*v were you asked to do some investigation, 

did you bring the- caaa into screening In the Salt Lake County 

Attorney's Office 

Ar Yes I did 

Q<3: Oflnwftkfetday 

Ar on 5-25-84 

0: What were you screening with the Salt Lake County Attorney's 

Office, what crimes 
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At I started to screen a burglary* theft case 

Q: Alright and who was your suspect 

A: Michael Dullin 

Q: Were you involved in any way with the screening and filing 

of a possession of a firearm by a restricted person 

A: No I was not 

Q: Were you out to do some further investigation on the case 

A: Yes I was 

Q: What were you asked to* do 

A: Specifically there were a couple of people I had to contact 

and take statements from and contact two different courts for 

papers 

Q: For a habitual criminal 

A: Yes 

Q: I will show you a packet of documents marked Statefs Proposed 

Exhibit II, please take a moment and look at them, (shuffling 

noises) do you recognize those documents 

A: Yes I do 

Q: What are they 

A: They are recorda front the coutt showing information, commitment, 

judgment and commitments on two separate cases 

Q: On one individuaL and two separate cases 

A: Yes 

Q: Alright and who are they on 

A: Uh, Michael Dullin 

0: Is he in the courtroom today 

A: Yes 

Q: Would you identify him for the record 

A: The individuaL sitting at the table next to the lady in the 

dark dress 

FP: Are these certified copies 

PROSECUTOR: Yes 

FPt Then I am not going to have any objections 

PROSECUTOR: When did you next come into the county attorney's 

office next to screen your burglary> theft 

A: That was on June 8th 

-27-



0: Was a complaint issued at: that time 

A: Yes 

0: Nothing further* 

CROSS EXAMINATION 

FP: June 8th is when you originally went in to, or June 8th is 

the date the complaint was issued 

A: Uh that was the day the information was prepared for signing* 

June 8th 

Q: You went into Mr. Soltis on the 25th ofMay regarding this 

case is that right 

A: Yes 

Q: O.k. and at that time uh, you were prepared to file charges 

at that time is that right 

A: Yes 

0: O.k. but you did not file for that particular time for what 

reason 

A: As I stated there were a couple of other contacts and statements 

that was necessary prior to filing 

Q: O.k. and isn't it true thitLMr. Soltis told you that he wanted 

to file a habitual criminal at that: time, but he needed those 

papers 

A: That's true also 

Q: And then on the 25th you contacted a Richard Miller, the cab 

driver 

A: Yes I did 

Q: That's May 25th 

A: Yes 

Q: And at that time then you were aware that Mr. Dullin was arrested 

and in fact incarcerated for possession of that very firearm, 

is that rifltht 

A: I was aware that he was arrested and was in possession of 

it 

Q: Alright, were you aware that he was incarcerated 

A: YessI don't know what charge 

Q: Now you had to go to West Valley City evidence to look at 

-the^gun is that right 

A: I did 
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Q: Did you ask them to release it to you 

A: No/ ' r rot 

Q: 0,k* why not 

A: Uh, I just didnftt I viewed it, all I went out there for was 

specifically to compare the serial numbers and confirm that the 

numbers on the weapon were the numbers on the report so that 

0: At that time did von find out or ask or inauire as to whether 

or not West Valley was Roin* to file anything on that* on him 

A: I didn't speak to any officers in regard to the case that 

day 

Q; Did you later speak ta anyone with regard to the case 

and the gun 

A: Somewhere along the line I talked to some officers concerning 

how it all come about, I did 

Q: Are these officers from West Valley City 

A: Yes 

0: Were you aware , did you have: anything to do with the, you 

may not know this, I am going to strike that, Uh, Where did you 

serve the arrest warrant on Mr* Dullin 

A: Salt Lake County Jail 

Qr Chk. at that timer did you look at his booking sheet to see 

what he was booked for 

A: No 

Qr O.k. were you aware of a preliminary hearing being held in 

West Valley City on the* involving that same gun 

A: No 

Q: O.k* when did you talk to the West Valley City Police Officers 

A: I, sent in my report, I donft recall a specific date, I didn't 

uh obtain any information that I put into report form 

Q: On 6-2S-&4 or excuse me on Mlay 25th 1984 the date that you 

obtained these commitment papers that are before the court today 

is that correct 

A: That's correct 

0: And it was not until the 4th*of June that you filed a report 

uh regarding your obtaining this* is that right 

A: The 25th was a Ftiday, I was on vacation the following week 

and that's, I would assume the $th would be close to a Monday, 

but that 
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0: Is that the date on the report wherein you indicate that this 

information with respect to the filing and the gun and 

A: O.k. on June 8th of 84 is when I contacted Deputy County Attorney 

Soltis and 

Q: My question was what vas fch« date of your report, that you 

filed it 

A: My report, well everything t do is 

Q: The (inaudible everyone talking at once) the last report 

(inaudible) that you received the report, you received the commitment 

on 5-25-84 

A: That's correct 

Q: And you filed a report with respect to that* is that right 

A: Well on 5-25-84 

Q: O.k. and what is the date of that report, that print out report 

wherein that information is contained 

A: I am sorry I donft understand your question 

PROSECUTOR: (inaudible) 

FP: Pardon 

PROSECUTOR: Are you asking him what date he made the report 

FP: Yes, thank you* What date did you make your report 

A: O.k. when you say what date that I dictated it for typing 

Q: Yes 

A: Oh that's your question* o.k* that would be 6-1-84 

Qr O.k. 6-1-84 

A: Well no, it was 6-4-84 that that information was contained 

Q: O.k. that's the date the report was prepared* 

A: No, I am sorry againr 

Q: O.k. 

A: You are inquiring on the date of what, I have got three different 

reports and three different dates, I don't want to give you a 

wrong date 

0: The date wherein contained the 5-25-84 information 

END OF TAPE SIDE B 
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i s tha i , r i g h t 

IK III Kill yeah I iHi l i i ' i I a l k lh a n y b o d y I hoi d-i- feah 1 s p o k e 

t ::: II ml IIIIIII I M M III II 1 will % M.n.eni a u*±cef JL nave spoke 



*"o somebody out t h e r e but" If win ! ' i " • " a™^ 

In fo rma t ion thai' ' , • i " w 

*eio you awair t h a t subsequent 1 y ' h e West" Va l lev Cftv 

P o l i c e O f f i c e r s werw going tn Hit* t\ a H- LI^I IUIIM-H In Mi 

l»u1 1 In MI .1 r e y t i l« n <l ,^ i H*1" 'ivr • yi u Lnlormed of Lliai liy (hem 

A- "hf I 11 if T i e ra i I 

Q: Did viMI, p r i o r i iiiiil i(i.i I i1 • i t inim \ d i n y o u k n o w t h a t ; l i e w a s 

In-limp, i lii,pii i^-il rtii In 'I r e s t r i c t e d p # i wiw 

t Fr lot *•() today \ > s 

C "Old you know ah > I ' M M i HI • ' niir« lll( after the information 

* ?' , v i 

k , i , 1 "i1«">! f ", Wl te -ve tha r wau brought in nr f n I r•* n f; I«1.11 i 

er the a r r e s t wai MUM IIHII ucmi nerve J 

Ai ,„ II i (if univ" i n v e s t i g a t i n g o f f i c e r In i hid case 

i i "! I! i '• S he r I f f'" s office 

I,,,' - I 

And you remember what o f f i c e r ii* any I'hai n n " 1,ff r ' u u l l y 

d id t a l k to from Weal Va I I ««) , I I i« I i 

"I H H I ill o n !; re i mi I I 

iv I" have t> i i "if i if if , ¥ou d i d p r e p a i e a [millet* M|H i ne 

mat r.er 

A: Yes 

n* And joii brought It with j ou 

A Yes 

I I II II II mi II in i II i! mi in in in i in in * o « i i T L " e o f f i c e r - » 

RE-DIRECT »XAMINAV""I 

PROSECUTC • -i' i." tiieai flip recjid on I III* now point, 

direct your atitentton f* u May 2rith of 84 where von brought* 

case :f n and y ou screenful! ii .* 11 I. .,.,, do von recall mv cailino 

West Val ley police to* sen ii ltt§ , J filed a restricted pers-/rt 

charge against Mr* Duiiin 

specifically recall 

y<; L - ' iii pro fie i" your honor That's all l 

have 

>* Anything else you warn * n» 
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FP: I have n o t h i n g fin Cher 

i 111 DGE: w i i it C: c ) i i i a 1 < 1e 

PROSECUTOR: I on] y ha v e one nn » «" W I I M P S H th«L J. W O U X U xxrve L O 

call your honor that: won,] i be 

] 0 DGE: AnythJ ng we cai 1 stipula?. . ' il e we 

PROSECl JTOR • \ I"i I I ] 1 1 i | n il 1 1 ne was un parole 

FP: Yes 

PROSECUTOR: State woul d rest your honor, T <fP h&v** lo proffei 

:)i: le poi 1: it 

i 1 lit in on p a r o l e a t t h e pres< si i t iiiif! and in 11 lie 1 irne of the commission 

1 ; : I t he 1 1 i 1 egec 1 : IL 1" eus« 

PROSECl I TOR: ro clari fy t he record on the poi nt t:l mt conns* 

bringing .r with Mr. Bullock whei 1 he ill cl bi: inn I t in 011 

Z5th wi Ma; to screen It. while he was In the office- with me. 

r 4i « -^ - West: Valley and talk to Detective Ron Edwards that 

- * morning on the 25th and l:i 1 • 1 1 v Heated that he ha< I ].,i 1 at fJ 1 ed 

s»r*oted person charge with Tom Vuyk at the West Valley Salt 

"Lake County"'Attorneyf s Office..... That should, clari fy it* 

] ! J DGE: Do yoi 1 rest then 

PROSECUTOR 1! mi 1 • ;:; 1 ' / : 1 .c 1 1 : 1: 

r r"": "i 1 J1 1 t 1! ill llii E WIS WO il i Ci il*i w'flf ft^j i,;, (| 111 ^ « X t, r 11 i" < 1,11 n in 1 i« 1" < 

t o d i s m i s s wh I ch I w 01 il d l i k e t o {argue 

JUDGE' Ha we y • y 1 a Iv :l sed t h e d e f e n d a n t u i ux» t i g a c to 'make a 

s t a t e m e n t 

FF M11 1 w i l l ilui fliimi If Dnilllii you have a l i g h t to make A 

ml nil iMiieni il ill III 1 l Inn mil "lliwi'I in iiiHifi examf n a t i o n by Mi p p r o s e c u t i o n , 

you a l s o havp J< ' I^M 1 (J p iesen 1 u I 1 UPUMII m 1 M I III 1 Ill 1111111 III III 

a l s o sublecf: in 1 riisn Hxamiuat Ion hy MIH p r o s e c u t i o n . My a d v i s e 

a t Lhi H 1 lniif* I 4 in iniHikr mi s t a t e m e n t and p r e s e n t 110 w i L n e s s u j , 

Ho von 

4 - . „Q "make 

t 

t •*" . Enervation before we start the motion 

* ild app * ' fiii" 'I I reef ion of some of Mu> questions 

U I I I I III I III III III1 III I I III III I III llifill I III I l | l 11«• II II III III I I | 

r o p r i a t e in a shi f t l* c i l m J n a l ep i sode 

'•• i t u t e , bu t t h a t & what i t oci^nn l i k e we a r e g e t t i n g a t IIU.IL 
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l s ! ] " " " i I t : 

P R O S E C U T O R , III I'IIIIIIIIIIW111 i! i i I i ' '« i" (" ll11 "' "' ' ' ' l| 

fo l io I i»vr"i IMI p rocedu ra l pin. miaul in I he <i ing le c r i m i n a l e p i s o d e 

s t a t u t e in our c o n s t i t u t i o n 

FP: T h a r 1 s r o r r p r r 

I I K I, l l 11 III I ¥ H 1 1 

F P : If I fit mill vour h o n o r fho l e a n i m we u r e g o l n p I n t o i h i R v I 

am nci r a l l e g i n g a n y t h i n g ^ona *• f t p t l o n u l f I h l u h n««f "ii>«i >««»> 

] 'i I n g l e i I in 1114i I1 I ' I I M I J , ..IIIVI \}i\ 1-4UI I he s t a t u t e 

w h e r e ll I s d e t i n e d s i n g l e "i I n i ' n a l ep i H< MI« , ' lu< . : o u r r 1 B f a m i l i a l 

w i t h t h a ' what f t eo f i e f 1 f lifts? § and wliiim < i n f i ,n lnp I i I * 

tl< i1 I " i I I linii gltirjr wan a l l e g e d l y i uumilt Led and in 

tha* i i g l u i y i f i r e a r m wan i i nn hour and a h a l f l a t e r t h a t 

f i r e a r m was a f tempted to ho n IIIIIIIIII I HI II HI HI ill ill ill n ill i 

o l i r u n i ii in II ii" i in1 m i mi HI mi II i1 a i t f e r t n t V I C L L D I B d i i f e r e i i t . J L O I I I I H I HI M 

I t h i n H III I s u n i q u e , I t h i n k ilhii In ( l i e , III have i m m w h e r * 

t h e c o u r t , S t a f f i K I nil HI I I u r h e r * l n Mio i m ii III i 111 • I pto't* "ill 

unfi t i ('i wllipf In mi Ill (•! II win* t he i i h e i e B \V s e p a r a t e j H n n a e s 

t\r nne n f l ' e n s e . And wham f ln« MI II I •> -»/t • *i • ".hi* c a n n h o l d s I Ji ' " 

"i'1!1 I H r e q u i r e d h e r o in , | i rie g e n e r a l hif , , ' ' . r 

d e t o r m l 'it1" i ' " " |i,i'"u» .Il " . n " <•• ' . w lml ln ' i " ! , a i u s e p a r a t e 

! I (mi »iHi" o r o n e o f f e n s e i s w h e t h e r I ho e v i d e n c e d i s c l o s e s nun i* 

l , I I n t e n t of <il « c l OBI*6I s e p a r a t e d i a l iiin i I III toiii i" III IIIIIII i iiiiiii i 111 

(JHI i l l n u n « HSM in imMM'io'i H i n w n i i t ! who ia d i r e c t e d by I liiiini11 

d e f e n d a n t t i? gn l u a p l a c e t o p i c k up aomp Mnread p r o t e c t o r s and 

ilHilKf" f f i e in a o m e p l a c e e l s e a n d i t III III 1 Ii loiiiii I I O ill III ill l l l i l ' i III III||,(|I ni n |- f 

n o w f l i i i < v HI II i IIIIIII iii I I III IIIIIII I I I I I I I II III ill III in mi i IIIIIII i " in i I w t i m i ! ) ! i i it a i e i l l s i l l l l i iiiiiiiiii iiiiiiiiiii i 

o i L e n s e s , f In* cou r t he ld that; they a r e but one f e lony t h e f t because 

I III II I i WJIH line gene ra l nf fenao nnp g e n e i a i • wbi I I 

mi i l l l o g ( h i ' I I OMI i in I iiH I I 11 1,1.1, II Ii H 

MllMiK l"wo d i f f e r e n t d a t e s h e d i d t h e same t h i n g 

I ;I I i'e d i d t h e same t h 1 ng a n d Mi a ' ' H >ne i» e • • P r a 1 | • 1 a n I i' ' " i i u ' t 

nrHf n f f r i f H i " 1 ' i i,,1' , i ' l ' • 11 ll 11 pi, ' i ' iii1. r f,tie 

r i 'Hng (J. b r e a k i n g Ln t o ge l l he K i r , t o g e t a o m e t h l n g , f he gin. 

a p p a r e n t l y I A i h o a r g u m e n t t h e y a r e m a k i n g t in . f h e knew abou t : 

flii* gun l II i i I 1111J«•• 111• i II in IIIIIIIIII i in> Hiiiiiiiii'"1 amoun t iml 

in iiiiiiK1 now t h e y d i g u e w l i h u i i MI MI I «<IH MWM p a i l , of In I e a e l l i u g 

the item, even on separa te dava In pa r t of that geneia i i n t e n t , 



t h a t " o n e u i i e i r i e i in in i IIIIII IIII IIIIII1 IIIIII I>I II II IIII IIII HI IIII IIIIII IIIIIII iiiiiiii i n IIIIII IIIIII J O h a v e » I I h i n n 

1 . L i l r d i f i i , l line lapse t h e r e f rom Lite J Line nil n ^ l / h F" 

i i l e g e d a l v o c c u r r e d in (lie f I me (hat Mr. f)ul 1 in was d i s c o v e r e d 

w i t h t h e |" J11 i"1 ' ' " i i i II '"*» •il'iK1" c r i m i n a l e p i s o d e 

rtii* g o i n g fo a r g u e ul i t le i | M'l 1 Hiili'i " i ulii m i n ti | i i i h i i t 

t n e uet piirlanf" s h i l l no t be s u b j e c t to separr t fe ( r i a l s for m u l t l ~ 1 ~ 

o f f e n s e s n flu n i IIIIII IIIIIII II nm 1 t II II I I IIIIII II IIIIIII IIIIIII Inr I sd i c t . i nn of in H Inula riiiiii i 

1111,1 In thin rti'w I It rough i fit r oun ty di.Loi.iiey « u l . . i i , m f UI<J 

luivtt been and when if hey a r e knuwti t o rhe p r n u e c u t l n g a t t o r n e y 

i i i i " ! f if !!M I ! " i ' • "i 1 " i i , M ' g u t ' i p t o f 1 I f 

t he i e s t r i c t e d pec ' inn. I ililiik l i i s iibvioue IIIIII IIIIIII I ne i IIIIIII IMI< II HIIIIII II IIII HI 

tha i I In v werp nware t h e gun was' be ing he ld by Went Val ley Mi»v 

would have t, n i i i i i u lcfp Ignorance t h a i 

someth ing was going to be Juuii will* thai j t l ierwiH1 ' " u i' ' ' ! 

r e l e a s e d t o them for h o l d i n g In ev idence fun t h i s case,, ind Hi 

S o l t i s , even , ' ' ,MI ll • / " " i " 'ippear I1 So l tLs iu: t na Lly 

knew thai, they wet e go ing to t i l . * lliuiift* nm in i MI 

the o f f i c e r had the I n f o r m a t i o n p r e p a r e d i i, f i l e on the h a b i t u a l 

c r imi l i in I i l i mi in fil • i m i l i lhl I llOfle I n r H v l d n i l 1
 HIM I I - I M , 

so I t h i n k at flint jinn • in111 ' it" '-t'ni.e wart MHJIIIJI « i irfurinn LOII 

f i l e a l l rhoHe n a t t e r s o r a I1 leaat a d v i s e him ihai fliai in m'n1 

has happened i | > " " ' i • ndavl*" w**'h my nioMon fo t n#» 

c o u r t , Mr. Ga rc i a has i epi eseut .aJ Mi Jim i 1 i M * . ' \ . \iih * i i i 

i n West V a l l e " i'M» on an i n f o r m a t i o n f i l e d by Tom Vuyk f on a 

I i r t i t i in "" i i II i 'i l rid I i'in n iuw i" rhui pnint t h rough p l e a 

n e g o t i a t i o n s he pi earl in a p o s s e s s i o n n i i 11 PHI IIIIIIII II II IIII I1 HI f r l e t e d 

pe r son which then p u t s him, w e l l u n d e r j e o p a r d y , lie wn» M M.e 

I' Ji «"» "ijiii i m » i n g l e c r i m i n a l epl«u<li«, +tiu HM' t a l k i n g 

j u s t -•• w l i . i " • i i" ." i ' ll ' • " ' ' ' "' " ]imvur " on 

r e s u l t e d In a c o n v i c t i o n §46-1-403 where the s t a L u l e ui.'iiv I Jeii 

mi i in in in defendant *•« M I'UPPR p r o s e c u t e d f o r one nr moi # <n t e n s e s 

1 lie • • I I | I i* 1 ii 111ii I ! pi node and t h a t s e p a r i r e 

p r o s e c u t i o n w i l l h<* r*ai J *H i f i h a i pi o s t e i n ion r e s n l LIMI IIII i 

I j 1. e i «P 11 P | • I P a 11 K ' • 'I 1 " V and Mr • Garc ia i n d 1 c a! a 11 (11 n , 11 * ' 

and wa.'i lent enceo I ' n ' " " " f i n IIIIIII IIIIIIII IIIIIIII in i b e l i e v e that for t h e 

s t a t e tu p roceed on two d l t l i i i i I Inl oi (nations uud they hiivi i l l 

ii'ial 'nfiM'ina1 I"1 ', I > ' d low him when they could have f i l e d , a t 

(iiiiijii |iiMilii| t i l e d t h o s e 1 in 11 ij iiiiiii Inn I i i i lvised him w1 
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that, that is under one thing, I think that is unfair and prejudicial 

to the defendant although we donft have it here but I think it 

arises out of the same criminal episode and this prosecution should 

be barred. 

JUDGE: Mr. Soltis 

PROSECUTOR: Thankl.you your honor, with respect to the West Valley 

case, uh, in looking at Mr. Garcia1a affidavit, it neglected to 

specify the charge to which he actually plead guilty to 

FP: That's because I didn't have the record at the time because 

West Valley would not give that to me without a court order 

PROSECUTOR: Well I am not accusing anybody 

FP: O.k. but I will get that but (everyone talking at once) but 

I couldn't get those records from West Valley they wouldn't give 

them to me, I am sorry go ahead 

JUDGE: So Mr. Soltis 

PROSECUTOR: And so I went to the state's file and Mr. Christensen 

uh put down Class A and neglected to also indicate the crime that 

he plead guilty to so I went to the court's file and noticed that 

in the judgment it is possession of a dangerous weapon by a restricted 

person, a Class A and my reading of the statute would make that 

a legal impossibility, and so I ask the clerk, Judge Grant's clerk 

to please call up We*t Valley and get a copy of the tape in which 

the plea actually took place and determine what he actually plead 

guilty to. I believe the inside of the jacket indicates that 

he plead to possession of a dangerous weapon, Class A and judgment 

and commit said possession of a dangerous weapon by a restricted 

person and so I asked her to please examine the tape and prepare 

the amended judgment to conform with what he plead guilty to and 

she has filed an amended judgment and commitment, to my knowledge 

she has anyway, charging him with posesslon of a dangerous weapon, 

a Class A misdemeanor and I required a copy of the preliminary 

hearing tape, or the tape of the plea and its set on the particular 

section should the court want to play it for the benefit of counsel 

to that point, so what I am trying to do now is set the record 

straight as to what he actually plead guilty to and was sentenced 

under, the particular restricted person statute is under two controlling 

paragraphs, the first paragraph goes to a Class A or third degree 

felony should it be a firearm, the second paragraph addresses 
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itself to a person who is in custody and prison or on parole and 

that they have a dangerous weapon it is a third degree felony, 

if its a firearm, its a second degree felony, so the reduction 

to my best understanding of the record was to the first paragraph, 

possession of a dangerous weapon, a Class A misdemeanor, deleting 

(l<>:;thatLhe was on parole and (2) that it was a firearm. With 

respect to the single criminal episode the test is closeness in 

time and criminal object and the, is the court aware of the Ireland 

and Cornish cases your honor 

JUDGE: I dontt have that in front of me 

PROSECUTOR: Alright> you are- generally aware 

JUDGE: Yes 

PROSECUTOR: of those cases and It is our position that under the 

two point test of one closeness in time, we do not have closeness 

In time we have a separation in time from anywhere from one to 

two hours, we have a separation in location and clearly we have 

a separation in criminal objective, the crime of burglary and 

theft are complete upon entry with the intent, the included offense 

which would be part of the burglary a single criminal episode, 

theft is -complete upon the talcing with the intent to permanently 

deprive, that occurring in Salt Lake County , we then have a completed 

offense. The possession by the restricted person,, a different 

address a different eity and a different criminal objective, separate 

and apart from burglary and theft, ahstatus offense, uh, dissimilar 

in objective and into of course the time and location of the first 

charges, not giving rise to the single criminal episode. 

JUDGE: Ms. Palacios 

FP: Your honor the possession, in order for him to obtain 

or possess that item to commit the theft to take or obtain controlr 

ones has to possess and it would not his parole status and not 

the firearm in and of itself that gave rise to this offense, but 

rather the possession and those two other factors, so we have, 

it is difficult to argue that his plan was to be a restricted 

person in possession of a firearm, but he knew he was restricted 

and he knew he was on parole and knew he had the prior commitment 

and that theft, part of that same kind of posession, has just 

by implication to occur that has to be part of the same general 

objective, you can't separate that, I don't think the difference 
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in the address makes that much difference because the court argued 

in the Kimball case that going and taking and then selling, if 

we were to argue that at the end of the theft, once it was taken 

and sold and that would be the end and that would be one misdemeanor 

theft, but then we have the next day again taking and taking it 

over to the person and selling to them, again they said that is 

one general objective and so for him to take and sell that and 

it was in that time close frame, still makes it one single criminal 

episode and for them to not charge that within one complete framework 

when they had the knowledge and could do that* then I think it 

is a violation of this statute which is termed for that purpose 

and it, as the court can see the result that conns from that, 

I mean there is no evidence that Mr. Dullin in fact he tells me 

he is not aware nor of course is Mr. Garcia allowed to concede 

this matter if they knew that everything was coming up, and so 

you have multiple prosecutions here on the same incident, once 

he plead there was an assumption that that case was terminated 

and lemove the court to dismiss it on that basis. 

PROSECUTOR: Your honor the question of overlapping facts is the 

possession our Utah Supreme Court dealt with that in the Cornish 

case. And that is not controlling as I read the case, what is 

controlling is the criminal objective for that crime, although 

the defendant may have a separate objective, escape for doing 

something else with the firearm, or the car and in Cornish it 

doesn't alter the legal anaylaia of the single criminal objective 

and the fact that there may be overlapping evidence in the two 

particular prosecutionsr 

FP: Your Honor I am not familiar with Cornish * I don't know if 

that is a lesser included offense type argument or what they are 

talking about there as far as possesion of .those elements* but 

I, not having received that case, I donft have an opportunity 

to distinguish that butr I don't think that in the gate of a general 

objective here that we are 

JUDGE: It would kppear to the court that the certain offense 

of this case would indicate that there are separate and distinct 

intents in this case and the motion to dismiss will be denied* 

FP: Your honor for my information would you please state for 

my information what you determine those 
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JUDGE: O.k. 

FP: How the court views that. 

JUDGE: Its in the citation you gave me o.k. 

FP: But applied to this case 

JUDGE: Yes as it applies to this case yes manm. Would you stand 

pleade Mr. Dulling, BOUND OVER 
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