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IN THE SUPREMEM COURT OF THE
STATE OF UTAH

§ANTA CLARA SEEP DITCH COMPANY, :
a corporation,
Plaintiff and Respondent _.‘
vs. | . 'No. 79
HENRY BOWLER, Water commissioner, |
&nd BLOOMINGTON IRRIGATION - :
COMPANY, a corporatlon,

Defendants and App ellant

BRIEF OF RESPONDENT

Gn Appeal from the District Court of the Fift
Yudieial District of the State of Utah, in an
for Washington County.

L E ﬂ . WILL L. HOYT, JUDGE
‘F I LIS J. PICKETT

JUL 311653 Attorney for Respondent

I’ERUXW‘E‘A me Court, Utah
BAVID F, ANDERSON
. Attorneys for Appellant
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1
STATEMENT OF CASE AND FACTS

We will acoept the Statement of the Case
end Facts set forth in Appellant!s brief ap
far a8 they go and will refer to the same withe
out setting them out in this brief,

For a clear understanding of all the facts
in the case 1t is necessary that the following
F%gﬂiags of Fact should be included and con=
sldered with Appellant's Statement of the (nse
and Pactsj to-wlé:

11, {(Record 37) That the Banta Clare
Creek originally flowed past the points of
diversion of the Plaintiff and Defendant in
a broad channel which spread cut widely as
it approached the Virgin Hiver, Thet in
the year 1621 the Defendant cut a new ditech
leading from = poimbt in the naturl c¢hannel
avout seventy«five feet Lfrom thelr decrced
point of diversion and thence easterly to
their cenal bordering the Virgim River on
its westerly side si a point at whieh a
cement diversion dem or spllliway was conw
structed by C, 8. C, work in aoout the year
1988, This latter point is referred to as
Point B, on Plaintiffts Exhibit l. Shortly
after this new diteh was dug the water die

verted therein cut and deepened the channel
to sush an extent that the entire flow of
Senta Clars Creek (except in the tlme of
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very high water) has since flowed through
this new channel.

20, (Record 40) That on June 9, 19851
the Defendant Water Commissionsr measured
the water of Senta Clarsa Creek near the
diversion diteh of the Plaintiff and found
3.00 cefes, flowing into the Plaintiffts
diteh, That he on the ssme day attempted
to measurs the water flowing into Defendant's
eenal but was unable to measure 4t bLecause
of 1ts lar ge volume,

21, {(Record 40) That on said &az the
Water Commissioner, without instruction

. from elither party, turned all of the 3,00
cfa8, of water he found in 3ante Clars
¥Creek at Plaintiff's point of diversion
into Plaintiffts diteh snd thereafier in
the 1951 sesson &ll Santa Clara COreek water
flowing in the creek channel at Plaintiffts

- point of diversion was diverted for use by
Plaintiff and the only part of Santa Cresk
water regeived by Defendant thereafter in
sald geason wes such as resulted from seep~
age or return flow below Plaintiff's point
of diversion,

22. (Resord 40) That subsequent bo
June 9, 1951, the Water Commissioner made
measurement sof waters flowing in Plaintiffts
diteh known as the Seep Diteh as followass

June 1561 1.88 c.f.8.
June 251 1.50 c.lese
July 281 0.85 ¢.Lea.
Sept. 41¢ 0,70 0ufe8e
Sept 10: 0,70 c.fe8.
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That on each of aaid deys except
September 10 the commissicner found so
much water flowing into Defendant's
canal f1ly from the Virgin River
through the Vi River diteh that he
was unable to measure it with facillitles
available to him, That on September 10
he measured 0,64 o.f.8, in Defendant's
canal whlch represented water enteping
seid cansl from seepage or surface draine
age below Plalntiffts diversion end part
of it from below the Defendantts decreed
point of Aversion, but nome by direct
flow from the Virgin River,

26, (Record 41) That the point of
ticn of the Defendantts Viegin River

teh with Defendant?s old diteh leading
from the Santa Clara Creek prior to 1981
is approeximetely five hundred feet down
the creek channel from the point of diverw
g#ion as above described, That the point
of diversion being used by Defendant for
diverting its water from the creek ghannel
in 1982 at the time of the Santa Clara
decree waz at or near the place described
in g2eid deocres,

ABGUMENT O APPELLANT'S POINT I

In this brief.we will refer to the
points made by Appellant in our argument %o
substein the judgment of the Gourt in the

above maeticr.
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It should be remembered that the Def=
endants are not now using the point of
diversion deoreed in the Santa Claras River
decree, nor have thay been using the same
for a period of at leaat BO years, but they
have been using the point merked "B" upon
Plaintiffts Fxhibit 1, whieh is the dam
across the Sentea Clara ﬁmk practically at
&t the Juncticn of phe Virgin >nd the Santa
Clara Creelk, as their point of diversion
end we submlit that this should be emaiflmﬂf
as their point of diversion for sll of the
srguments herein. Appellantts point of die
version mentioned in the decree is high and
dry, could not be used if Defendants so dew
sired sud has not been ussd for a periocd of
meny years., The point of diverslion was
changed by the Defendants for their own con=-
venlence and wag done without the formality
of applying for a change of point of diveraion

Sponsored by the S.J. Quinney Law Library
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in the menner provided by statues. (See
Pinding 1)1 (Record 37), also see Plaintiff's
Exhibit 1l.)

The Ssnta (lara Creek bed from Points
A to B (Plaintiff?a Exhidbit 1) catehes the
waste and seep weter from Respondentsz' lande
immediately sbove and is diverted at poind
®B" by Appellants, There cennot be any
question that thes waters froa the 3anta
Clara Creck, even though £t le aeep water
from the land of the Seep Ditoh Company ime
mediately above, are diverted st point ]
by Appellant and must be conzidered us waters
fer which Defendant is segsountable under
their decrecd righta on the Santas Clars
Creekk (Pinding 10, Record 37)}. The Defene
dant's canal from peint "B" to "C" on the
Virgin River slso collects somc of the waste
and surplus wator from the Plaintiff's land
Sponsored by the S.J. Quinney Lavw Librar. Funding for digitzation provided by the Insttte of Museun and Library Services
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6
which would otherwise go into the Virgin
River, this weter is diverted at point "L"
into the Defendants oanal, (Finding 10,
Recard S7) 'Te Defendant Gompany has been
using this Bloomington Canal psaralleling
the Virgin River between "C" end "B" for a
period of time prior to 1878 begause the use
of the Virgin River water and the use of
sald canal was the basis of the decreed
right to supplemental water allowed in the
Virgin River deeree, (See Findings 4 a&nd 5,
Reeord 38),

The Defendent Bloamington Irrigation
Company, sometimes eelled the Bloomington
Cenal Company, bes decreed primary right
initiated prior to 1830 in the weters of
Santa Clara Creek to use 3,28 c.f.2, for the
irrigation of 196,77 scres of lend on Bloome
ington Bench, (See Pinding 3, Record 36)
but there is not sufficlent water in the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Santa Clsra River to satisfy the require-
ments of the Defendant Company and the
Pjaintiff Compeany and others, because durw
ing tho low water secascon the wvaters are in-
guffioient and the Defendant Company from
before 1876 to the present time has diverted

water from the Virgin River and used seep and
wagte water running into their canal, which
right has not been ard is not now being
queationed in the preacnt sction,

In charging defendants with the return
flow from Sante Clera Creek or the Blooming-
ton Canal if 1% 4in fact resches Defendants!
point of diversion "B" (Pleintiff's Exhibit 1)
the Court is simply holdlng that Defendant is
entitled to 3.28 c.f.3. for irrigation of 158.7
eéeres of land on Eloomington BEench and 1if it
is in fact getting, at ia point of diversion
part of that water from the Santa Clars Creek
of seapage through the Bloomington Canal,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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then it should be charged with the amount
diverted as agalnst the right deeresd, If
the Court had held otherwise or if the law
were otherwise, it would simply mean that
ane ecan got &ll of the water thet one wants
from seepsge and various other ways and add
thst to the decresd water and use it upon
the land in question which might and ocould
woll be considerable more than the decrecd
smount of water or consideraeble more than
could be beneflcirlly used upon the asaid
land,

We submit that feor &ll of the srgu-
mente in this case, the Defendant's points
of diversion should be eonsldered as peint
UB" (Pleintiffta Exhibit 1) because thot is
in fact itz present point of diversion end
has been for meny years and it would be ine
equitable and unjust to now determine the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors
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issues involved in this case by referance
to some deereed point of diversion five or
8ix hundred feet up the Santas Clare Creek
bed fram their actual point of diversion,
and it would permit Defendent to take adw
vantage of a situation that now preveils
through its own omisasion, |

In parsgraph 1 of the Judgment in the
present case, the Court has recognized the
fect that the actual point of diversion |
used by the Defendant is the place where the
measurement of water should be made and not
&t some decreed point of diversion which has
subsequently been abandoned by the Defendant}
and that when the water avallsble in the
Santa Clara Creck is not sufficlent to sate
isfy the wants of Plaintiff and Defendant,
the waters which Defendant actually diverta
at ite present point of diversion should be
charged ageinat thems

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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I% 8 true as argued dy Appellant under

Point i that adequate measuring devices
ahould be provided by Plaintiff and Defendant
at or near thelr points of diversion so that
the water they use mey be determined at any
time the proper official desirea to measure
same, but the fallure to so provide smdeguate
peasuring devices at points of diversion ia
ordinarily a common fault with all or nearly
all irrigation companies, The weaier in the
Seep Diteh Company has been meesured from
time to time by thé water commissloner, parte
icularly on June S, 1951 as shown by Finding
20 in Record 40 and on the ssid date ss whown
by said Finding he attempted to measure the
vater flowing into Defendant's Canal, but
was unable to measure it on account of 1ite
large volume, indicating that the Dsfendant
1taelf failed td provide sn adequate measurw

ing device at or neapr 1ts present polnt of

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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11
diversionjy and certainly Defendant s hould
not be permitted to profit by its omission
in this respeet, Finding 20, Resord 40 shows
that subsequent to June 9, the Water Combise
sioner made measurements at or near Plaintiffts
point of diversion and that on each of gaid
dates he attempted to measure the mater at
or near the Defendant's present point of
diversion but was unsble to do so an account
of the large volume of water present in the
Cenal at that time,

The fact that Defendant has arblitrerily
and without the consent of the State Engineer
o&angad its own point of diversion down tha
eresk five or six hundred feet from the de~
creed point, and that for all practical pure
poses its present and aetusl point of divere
sion must and ahould be considered fer
determination of waters used by 1t, should

be sufficlent enswer to Defendant's arguments

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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on Point 1 that the water of the Sfante Clara
Creek decreed to 1t should be measured at
its decreed point of diveraion,

ARGUMTNT ON APPFLLANT!S POINT 2

Answering the arguments upon Point B
the Court has s:mply caid thet if in fact
Dgfendant s using waters from the Virgin
River under its supplemental rights sufficient
to irrigate adequetely its lands, that is the
196,77 acres upen the Bloomington Benech, then
Defendant company cculd not demand proretion
.ot the waters of the Santa Clara Creek if the
8ald weters were insufficient to supply
fully Plaintiff's deereed rights in ssid
stresm, This iz not only praectical and good
sense but 1t is also good law, ané is not sn
attexpt to adjudicate the waters of the Ssnta
Clara Creek or Virgin River but only an ate
tempt to interpert the de.recs nlready entered,

Number 2 of the Judgment simply staies ithai

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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if Defendant 1s in fect getting enocugh
water to irrigate its 196.7 acres of land
on Bloomington Beneh from its decreed rights
on Virgin River plus seep water f{rom the
Santa Clara Creek, then it cannot expeat any
more water from the Santa Clara Creek if the
Flaintiff does not have more than its decreed
emcunt. Nugber 3 of the Judgment aimply
states that 1f Defendsnt is not using and
cen not use the waters of the Virgin River to
irrigate the sai.dl 196,.7 acres, then the decreed
righta on the Virgin should not be sharged
sgeinat the amount dus under the Santa Clara
decree, The Court has attempted in Numbers
2 and 3 of the Judgment to maite a practical
interpertation of the said deorees and has
not attempted to modify them in any respect,

ANSWER TO POINTS 3, 4, AND &

We submit that the argument of Defend=
anf for reversal of Judgment set forth in

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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1¢
its point 3, 4, and § have been sufrficiently
answered in our argument and answer to
Appellantt!s Pofnts 1 and 2,

That Plaintiff and Respondent respects
fully submit that the Judgment of the Court
iheuld be affirmed,

Reapectfully submltted,
ELLIS J. PICKEST

Attorney for Plaintire
and Respondent
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