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STATEMENT OF JURISDICTION
This appeal is taken by Appellant Mobile Echocardiography, Inc.
(“Appellant” or “MEI”) from orders and judgments of the Fourth District Court,
Utah County, Utah. The Utah Court of Appeals has jurisdiction of this appeal

pursuant to_Utah Code § 78-2a-3(2)(j).

STATEMENT OF THE ISSUES AND STANDARD OF REVIEWS3 and the rule of
law commonly known as nemo dat qui non habet (“he who hath not cannot
give”), see Black’s Law Dictionary 1037 (6th ed. 1990), requires that a debtor
cannot give more as a security interest than the debtor owns. This is a question
of law, upon which this Court shows the trial court no deference. See C&Y Corp.

v. General Biometrics, Inc., 896 P.2d 47, 54 (Utah App. 1995) (addressing “the

Correctness of the trial court’s selection and statement of applicable law.”); State
v. Pena, 869 P.2d 932, 936 (Utah 1994) (“appellate review of a trial court’s
determination of the law is . . . ‘correctness™).

Second Issue: Whether the trial court properly applied Utah Code § 70A-
9a-203 and the rule of nemo dat qui non habet. Where - as here — the issue is
one of the intent of parties to an agreement, and where the parties’ testimony as
to their intent is consistent, the trial court’s discretion is limited and the trial

court’s decision should be reviewed for correctness. See, e.g., Baladevon, Inc.

v. Abbott Laboratories, Inc., 871 F.Supp. 89, 98 (D. Mass.1994) (discussing rule

of law that “the undisputed evidence as to both the contracting parties' subjective

intent controls the interpretation of the ambiguous contract terms . . . )




(emphasis added); see also RESTATEMENT (SECOND) OF CONTRACTS §
201(1) (“Where the parties have attached the same meaning to a promise or
agreement or a term thereof, it is interpreted in accordance with that meaning.”).
In addition, the core challenge is not that the court’s findings of fact are all
necessarily wrong, but rather that the application of the facts to the law was

incorrect. See Jones v. Barlow, 2007 UT 20, 1 10, 154 P.3d 808 (“noting that the

appellate courts give minimal discretion to the district court in its application of

the facts to the law.”) (citations omitted).

PRESERVATION OF ISSUES

The issues at bar were preserved below by papers and presentation of
evidence at the February 6, 2009 trial/hearing: (1) Motion for Release of Funds
From Registry of Court to Mobile Echocardiography, Inc. [R. 003396 (motion),
003392 (memo), 003521 (reply)]; (2) Notice of Filing of Affidavit of Keith L. Barton
[R. 003984]; (3) May 5, 2008 Hearing [R. 006535]; (4) Pretrial Brief of Mobile
Echocardiography, Inc. [R. 004823]; (5) February 6, 2009 Hearing [R. 006536];
(6) Closing Arguments of Mobile Echocardiography, Inc. [R. 004996]; and (7)
Motion to Reconsider March 4, 2009 Order and Request to Certify Order Under
Utah Rule of Civil Procedure 54(b) [R. 005429 (motion), 005530 (memo), 005830
(reply)]. Preservation of the issues for appeal is also reflected at least in part in
the trial court’s two orders, a March 4, 2009 decision styled “Findings of Fact,

Conclusions of Law and Order Regarding Interpleading Funds” (the “March



Order”);" and ii) a July 23, 2009 decision styled “Order Denying MEI's Motion to
Reconsider and Granting MEI's Motion for Certification as a Final Order” (the
“July Order”).? [See R. 00522 & 006073].

DETERMINATIVE STATUTES AND RULES

The central rule of law in this appeal is in_Utah Code Ann. § 70A-9a-203,

which provides that a security interest can attach to collateral “only if the debtor

has rights in the collateral.” Utah Code Ann. § 70A-9a-203 (emphasis added).

STATEMENT OF THE CASE
L NATURE OF THE CASE

In a broad sense, this case is about whether a secured creditor can make
a claim to money in which the debtor which gave the security interest never had

any ownership in the first place. See, e.g., Utah Code Ann. § 70A-9a-203

(requiring that “a security interest is enforceable against the debtor and third

parties with respect to the collateral only if . . . the debtor has rights in the

collateral . . .") (emphasis added). This basic principle of commercial law is
sometimes referenced as nemo dat qui non habet (“he who hath not cannot
give”). See Black’s Law Dictionary 1037 (6th ed. 1990).

More specifically, this case is an appeal by MEI of the trial court’s order

dispersing certain funds (the “Escrow Funds”) deposited into the registry of the

' The March Order is attached as Addendum 1.

% The July Order is attached as Addendum 2.



Fourth District Court, to a purported secured party, Appellee DAT&K, LLC
(“Appellee” or “DAT&K”) even though the undisputed evidence below — in fact
stipulation of the parties — demonstrated that DAT&K could not have a security

interest in the Escrow Funds because the debtor to DAT&K did not have any

rights in the Escrow Funds to give. See, e.qg., First Commercial Corp. v. First

National Bancorporation Inc., 572 F.Supp.1430, 1435 (Colo. 1983) (holding an

unsecured supplier claiming an interest in retained funds took priority over
lender’s perfected security interest, because debtor never had rights to payments

destined for supplier); Weld Colorado Bank v. E & E Construction, Inc., 653 P.2d

758, 760 (Colo. Ct. App. 1982) (bank’s security interest did not attach to

escrowed funds because the debtor, a defaulting contractor, did not have any
rights to the escrowed funds, which were paid for materials).
Because the debtor did not have an interest in the Escrow Funds under

Utah Code § 70A-9a-203, the only possible exceptions by which DAT&K might

intercept the Escrow Funds designated for MEI was under i) a “reimbursement
theory”; or ii) a “waiver theory.” However, there was literally no evidence
presented below to support application of either, and thus the trial court’'s award
of the Escrow Funds to DAT&K was erroneous.

II. COURSE OF PROCEEDINGS AND DISPOSITION BELOW

The instant dispute was addressed in the context of a larger proceeding, to
wit, the judicial dissolution of the Gregory Barton & Swapp, P.C. (“GBS”) law firm,

once famous for the catchy phrase used by its then-spokesperson Keith Barton,



that clients need only make “One Call, That's All". [See Petition for Judicial
Dissolution of Gregory Barton & Swapp, P.C. (the “Dissolution Petition”), R.
000014]. GBS was a personal injury law firm, handling (among others)
automobile accident and products liability tort cases. [See Dissolution Petition,
R. 000013-10°]. After the Dissolution Petition was filed, a receiver was appointed
(the “Receiver”), and both secured and unsecured parties, with claims against
GBS, filed and submitted claims. [See Memo. Supp. Appointment of Receiver,
R. 000023]; [See Receivership Order, R. 000207-195].

During the dissolution proceedings, a dispute arose between Appellee
DAT&K, LLC (“Appellee” or “DAT&K"), a secured creditor of GBS, and Appellant
Mobile Echocardiography, Inc. (“MEI”). The trial court issued two orders in
relation to the dispute, i.e., the March Order and the July Order. [See R. 00522 &
006073]. This appeal followed.

STATEMENT OF FACTS

Although the core challenge is to the trial court’s application of the facts to
the law, MEI recognizes the possible application of the marshalling requirements
to this case. Thus, the following facts are marshalled and put in the light most

favorable to DAT&K. But, it is important to note that with regard to the

® The Record was numbered with the number “000001” on the first page of the
trial court’s file, and moving forward. As such, the numbering on pleadings and
filings in the record are sometimes reported herein in reverse order, as this is the
order in which the pages would be read in the document. [See, e.g., R. 00014-
00001, pages 1 to 14 of the Dissolution Petition].



agreements between MEI and GBS, DAT&K did not have any evidence to
contradict the testimony from the only qualified parties — that of attorney Keith

Barton (authorized agent of GBS) and Alan Fidler (President of MEI).

L BACKGROUND - THE GBS LAW FIRM AND FEN-PHEN CASES
A. GBS and the Texas Firms
Gregory, Barton & Swapp, P.C., i.e., “GBS” was a Utah law firm that

specialized, in part, in the acquisition of mass tort cases, such as claims arising
from the use of the pharmaceutical products, sometimes known as “Fen-Phen.”
[See March Order at 1, R. 005221]. GBS’s mass tort cases, and in particular
“‘Fen-Phen” cases, were generally referred to one of two Texas law firms,
Williams Bailey Law Firm and Blizzard, McCarthy & Nabers, L.L.P. (collectively,
the “Texas Firms”). [See March Order at 1, R. 005221].

The cases referred to the Texas Firms by GBS were contingency fee
cases. Under the arrangement between GBS and the Texas Firms, clients paid
individually allocated costs out of their portion (i.e., the client portion) of the
recovery. [See March Order at 3, R. 005220]; [See Fen-Phen Referral
Agreement at 1, R. 004036 (“the fee agreements with the clients are on a 40%
contingency basis plus reimbursement of costs and expenses (which are

deducted from the client’s portion of the recovery))].* As between the law firms,

* This document, and others, were stipulated as admissible for the May 2008
argument and February 6, 2009 trial/evidentiary hearing. [See Stipulation for
Admissibility of Documents, R. 004106, 004036].



GBS was entitled to a portion (33.3%) of only the attorney fees arising from the

referred cases. To state the obvious, neither Texas nor GBS were entitled to, or

had any interest in, the clients’ portion of the settlements. [See Fen-Phen

Referral Agreement at 1, R. 004036]; [See 2-6-09 Trans. at 19-21, 32-34, 87-88
R. 006536].°

B. ME/I’s Services to the GBS Law Firm

As indicated by the name of the company, “Mobile Echocardiography,
Inc.,” MEI provides “mobile” cardiac ultrasound screenings for use by physicians
and other healthcare professionals. [See March Order at 2, R. 005221]; [See
MEI-GBS Echo Agreement, R. 004039]; [See 2-6-09 Trans. at 7-8, 102-103, R.
006536]. In November 2000, GBS and attorney Keith Barton entered into an
agreement with MEI, by which MEI would provide cardiac ultrasound screenings
for potential and actual clients of GBS and the Texas Firms, for use in the Fen-
Phen litigation. [See March Order at 2, R. 005221]; [See MEI-GBS Echo
Agreement, R. 004039]; [See 2-6-09 Trans. at 7-8, 102-106, R. 006536].

In general, MEI provided two types of echocardiogram services: an “Initial
Screening” and a “Full Study.” An Initial Screening is a short procedure, which is
not recorded, whereby the echocardiogram technician reviews the potential
client’s heart, to determine if the potential client had heart valve damage

indicating a possibly viable Fen-Phen claim. If the Initial Screening was

®> A condensed copy of the February 6, 2009 Transcript is attached as Addendum
3, for the Court’s convenience.



“positive,” then the law firm would “sign up” the client, including by having the
client execute the documents described in the next section, and have the client
return at a later date for the “Full Study.” [See MEI-GBS Echo Agreement, R.
004039]; [See 2-6-09 Trans. at 106-107, 19-122].

MEI provided Initial Screenings at an agreed-upon price of a few hundred
dollars, which was to be paid by GBS on a monthly basis, and provided the Full
Study echocardiograms under an agreement that MEI would be paid $1,850 for
each Full Study, at the time the client’s case was settled. [See MEI-GBS Echo
Agreement, R. 004039]; [See 2-6-09 Trans. at 106-107, 19-122].

C. The GBS Client Contingency Fee Agreements, the MEI
Screening Forms, and the Lien Agreements

As part of GBS’s client retention policies, every client signed a
“Contingency Fee Agreement.” Under these agreements, the clients agreed to

pay from the client's portion of their Fen-Phen settlements certain “costs” related

to their case:

(b) I (we) will incur various costs and expenses in performing legal
services under this Agreement. You agree to pay for all costs,
disbursements, and expense[s] owed by you in connection with this
matter, or which have been paid or advanced by me (us) on your
behalf and for which [you] have not previously paid or reimbursed to
me (us), if | (we) reach a settlement or judgment on your behalf, or if
our services are terminated for any reason by you.

[Contingency Fee Agreement (emphasis added), R. 004040].

Unchallenged testimony below established that when a client appeared at

GBS for an Initial Screening, every client was required to complete an “MEI



Screening Form” and a “Lien Agreement,” or else no Full Study echocardiogram
would have been performed by MEI. [See 2-6-09 Trans. at 16-18, 21-22, 121-
122, R. 006536]. Both of these documents gave MEI a lien that was superior to
that now claimed by DAT&K. The MEI Screening Form makes clear that the
client understood that they were going to pay MEI directly from their portion of
the settlement, and provided as follows:

In the event my screening is positive and | choose to go forward with

a full workup, the cost of the full workup will be deducted from my

total settlement as related to my fen-phen claim. In the event my

screening does not meet FDA criteria for an individual claim, the cost

of my echocardiogram will not be charged to me. A photocopy of
this agreement is to be considered as valid as an original.

[Screening Form (emphasis added), R. 004804]; [See also 2-6-9 Transcript
at 10-13, R. 006536].

The Lien Agreement confirms that the client gives a lien in favor of MEI, as
follows:®

| hereby authorize and direct you, GREGORY, BARTON & SWAPP,

P.C. my attorneys, to pay directly after settlement or trial such sums

as may be outstanding for goods and services rendered, plus any
accumulated interest to date of settlement, and to withhold such

® The trial court excluded the Lien Agreements from admissibility [See 2-6-09
Trans. at 24, R. 006536]. That ruling was in error, because Barton'’s testimony
was clear, unequivocal, and unchallenged: every client that received an MEI Full
Study Echocardiogram signed one of these agreements. [See Barton Aff. {] 7-8,
R. 003979]; [See 2-6-09 Trans. at 21-22, 26-27, 53-54, 82-83, 88, 120-122, R.
006536]. The exact same facts supported the admission of the Contingency Fee
Contract, which DAT&K and the trial court accepted as admissible and controlling
evidence as to the terms of the agreements with GBS’s clients. Simply put, the
only evidence is that one would not be submitted without the other, so if the
Contingency Fee Agreement was admissible, so to was the Lien Agreement.



sums from any settlement as may be necessary to adequately
protect said provider. | further give a lien on my case to said
provider of services against any and all proceeds to any settlement,
judgment, or verdict which may be paid to my attorney or me as the
result of my injuries for which | have been treated or injuries in
connection therewith.

[Lien Agreement (emphasis added), R. 004803]; [See Barton Aff. { 8, R. 003979,

003972]. As further explained by Barton to the trial court, in the Lien Agreement
and Contingency Fee Contract, the clients expressly acknowledged their
personal liability to pay for litigation costs and services, such as those provided

by MEI, and expressly gave a lien on any settlement proceeds they may obtain in

favor of any provider of services, which would include MEI, in order to pay any

outstanding sums for goods and services rendered on the client's behalf directly

from the settlement proceeds. The disputed funds were withheld from the clients

pursuant to these contractual obligations . . . the intent of GBS in entering into

the Lien Agreements, that such liens granted by the clients attached before any

arguable lien could have attached in favor of DAT&K.” [Barton Aff. §| 8 (emphasis

added), R. 003979);’ [See 2-6-09 Trans. at 21-22, 26-27, 53-54, 82-83, 88, 120-

122, R. 006536].

" The Court declined to consider Barton’s affidavit at the May 8, 2008 hearing,
because MEI had not been able to obtain the affidavit and submit it sufficiently in
advance of the hearing. [See 5-8-08 Transcript at 13-14, R. 006535]. DAT&K
subsequently had the affidavit for nearly a year, and also had the opportunity to
depose Barton, which deposition testimony re-affirmed the statements in his
affidavit. [See 5-8-08 Transcript at 14, R. 006535 (“THE COURT: . . . if this does
go to an evidentiary hearing or something else, obviously, you'd be able to use
Mr. Barton at that point.”)].
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. MEP'S LAWSUIT AND SETTLEMENT WITH GBS REGARDING ITS
ECHOCARDIOGRAM SERVICES

A. The MEI-GBS Lawsuit

MEI provided echocardiography services to thousands of the GBS firms’
Fen-Phen clients, pursuant to the written agreement. [See MEI-GBS Echo
Agreement, R. 004039]; [See 2-6-09 Trans. at 7-9, 103-105, R. 006536]. In
2004, After MEI had not been paid for some of these services MEI filed suit
against GBS and Keith Barton personally. The lawsuit sought payments for a
number of services rendered by MEI, including not just the Full Studies, but also
monies owed for the Initial Screenings, monies paid by MEI out of its own pocket
for cardiologist readings of certain echocardiograms, and other costs. [See
March Order at 4, R. 005219]; [See 2-6-09 Trans. at 103-111, R. 006536].

B. The MEI-GBS Settlement Agreement — Payment for Initial
Screenings and Other Costs, Excluding Full Studies

In September, 2004, a settlement agreement was reached between MEI,
GBS and the Texas Firms (the “MEI-GBS Settlement Agreement”) [See MEI-
GBS Settlement Agreement, R. 004024]. Pursuant to this Agreement, $601,000
was advanced by the Texas Firms as an initial payment to MEI. [See MEI-GBS
Settlement Agreement at 3, R. 004022]. This payment was not, however, and
advance payment for the costs that would be withheld from the client’s portion of
the settlements. Rather, the undisputed testimony below (and the related
documents) was that the $601,000 payment was for other debts by GBS and

Barton to MEI, including Initial Screenings, monies paid by MEI out of its own
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pocket for cardiologist readings of certain echocardiograms, and other costs.® In
other words, there were no advances that could trigger a right by GBS to be
reimbursed from the monies for Full Study echocardiograms, withheld from the

client’s portion of the settlements. [See 2-6-09 Trans. at 29-34, 37-38, 40-41, 79-

81, 87-93, 95, 104-111, 151-152, R. 006536]; [See Barton Aff. {1 9-10, R.
003978]; [See Trial Ex. 20, R. 003969-003966].

C. The MEI-GBS Security Agreement
Also part of the settlement, GBS gave MEI a security interest (the “MEI-

GBS Security Agreement”) and a note (the “MEI Note”). [See MEI-GBS Security
Agreement, R. 004071]; [See MEI Note, R. 004074]. The MEI-GBS Security
Agreement acknowledged that DAT&K had a prior-in-time security agreement

with GBS, in the attorney fees due to GBS from the Fen-Phen cases. [See MEI-

GBS Security Agreement at 4, R. 004068].

ll. THE MEI-DAT&K DISPUTE AND THE INTERIM ESCROW AGREEMENT

In approximately the Summer of 2006, the Texas Firms settled a large
number of the Fen-Phen cases. As part of this process, the Texas Firms

withheld $1,070,517.16 from the client’s portion of the settlement recoveries, as

repayment of the MEI echocardiogram costs, at a rate of about $953 per
echocardiogram. In other words, the $1,070,517.16 was reflected as a cost

charged to the client in addition to (and separate from) the contingency fee paid

® Again, there was simply no testimony to the contrary, as was admitted by
DAT&K'’s witness, the Receiver. [See 2-6-09 Trans. at 187-188, R. 006536].
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by the client as an attorney fee. The “Escrow Funds” at issue in this case
originated with this $1,070,517.16. [See Escrow Agreement at 8-9, R. 004005-
004004]. The origin of these funds, designated the “Echocardiogram Fee,” and

the applicability of DAT&K’s security interest, is reflected as follows:

MEI - DAT&K Dispute
(Substance)

Settlement
Money

Client Contingency
Funds Y, AN Attorney

Fee
coue [T
Settlement | Firms

| VIETNE IO |
/ / N\
/
)
‘  513] ] 3 !
s GB.
ahan? \, ]

Echocardiogram

Fee - e
Security

Interest

[See Escrow Agreement at 8-9, R. 004005-004004]; [See July Orderat 1 (“. ..
the Court finds the funds care from the 60% of the recovery attributed to the
client’'s amount.”), R. 006073]; [See 2-6-09 Trans. at 31-32 (escrow funds
withheld from client’s portion of settlement), 42, R. 006536].

For accounting and logistical reasons, however, the monies withheld from
the client's portion of the Fen-Phen settlements were not paid directly by the
clients to MEI, but rather were processed through the trust accounts of the Texas

Firms, with the planned distribution as follows:
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MEI - DAT&K Dispute
(Actual Transaction)

Settlement
Money

Client

Funds  ° \
I ~
‘ Cliert
Settlement pe
Contingency / v Contingency
Attorney ' Attorney
_ Fee
- ~

[ GBS ]

Echocardiogram
Fee

[See Escrow Agreement at 8-9, R. 004005-004004]; [See July Orderat 1 (“. ..

the Court finds the funds care from the 60% of the recovery attributed to the

client’'s amount.”), R. 006073]; [See 2-6-09 Trans. at 31-32, 42, R. 006536].
Despite the fact that the withheld monies were costs withheld from the

clients’ portion of recoveries, DAT&K asserted that it was entitled to a portion of

such monies, in particular 50% of certain monies. DAT&K acknowledged that
under its theory of the case, the other 50% would (if the theory was correct) go to
the Texas Firms. [See Escrow Agreement at 1-3, 7-10, R. 004009-004003]. In
an effort to resolve this dispute, the Texas Firms and DAT&K entered into an
interim agreement that, among other things, provided for the deposit of certain
funds into escrow (the “Escrow Agreement”), subject to the presentation of
evidence to the trial court. In substance, this agreement did the following:

a. An undisputed $97,006.94 would be paid to MEI.

b. Since the Texas Firms believed that the monies collected from
the clients for MEIl costs were properly payable to MEI, and
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assuming that DAT&K’s argument were correct that they were
entitled to fifty percent, the Texas Firms paid ‘their’ portion of the
withheld costs (i.e., fifty percent (50%)) to MEI, in the amount of
$442,768.03.

C. The remaining fifty percent ($442,768.03, plus accrued
interest) became the “Escrow Funds,” and were placed into the
Court’s registry for determination as to whom it should be paid.

[See Escrow Agreement at 1-3, 7-18, R. 004009-004003].

IV. THE PROCEEDINGS BELOW, RESULTING IN THE TRIAL COURT’S
MARCH ORDER AND JULY ORDER

The sole issue below in relation to the Escrow Funds was whether the
Escrow Funds were monies properly due to GBS (and thus subject to the
security interest of DAT&K) or were client costs, withheld from the client’s portion
of the Fen-Phen settlements (to which DAT&K’s security interest could not
attach) and were payable to MEI.

A. The May 2008 Hearing
Both MEI| and DAT&K believed that the trial court could decide the issue

based on the undisputed facts leading up to the deposit of the Escrow Funds,
and thus the parties agreed to simply submit briefing and argue the proper
disposition of the Escrow Funds at a motion hearing. [See Motion for Release of
Funds From Registry of Court to Mobile Echocardiography, Inc. [R. 003396
(motion), 0033<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>