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CASE NO. 7924
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of the— =
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BEATE OF UTAH,
Respondent,
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BENITO E. VIGIL, -
A Appellant.

JOHN MOORE WILLIAMS

Attorney for Appellant
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IN THE SUPREMB COURT OF THE STATE OF UTAH

S SN RT - dse e

STATE OF UTAH, H
Respondent, ! :
Case No,
V8o $
924
ERITO E. VIGIL, :
Appellant, @

PREL IMINARY STATEMENT
The Appellant, Benito E. Vigll, was ¢oa=-
victed on two counts under the Infommation
eharging him with burglary in the second degree
md grand laroeny arising out of ths taking of

personal property from an sutomoblle parked on
i Salt Lake City strest.

The defendant set up an alibi, claiming
At he was not at the scene of the crime. IHe
lsnisd all accusations and testimony advanced
¥ the State.

The oase presented against the defendant
ks based upon testimony of an accomplice. The
soemplice, Lewis Ronald Johnson, connected the

bfendant - to. the commission of.the.crimes involved,

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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However, thers was no corroborative svidsnce
sufficient to fulfill the requirement of Section
105-32¢18, Re8¢Us, 1933. The ma jor burden of
this appeal will rest upon that particulsr

situation, although additional grounds will be
advancede.

ADDITIONAL STATEMENRT OF FACTS

Aceording té the evidence presented by
the State, the automobile of Mre T. A. Short
of Kettleman City, Callfoénh, was broken into
and rifled while j.t was parked on North Temple
Strest, in the City of Salt Lake City, Utah,
m the evening of August 1, 1951. The automo-
;l.h had been parked on Korth Tg;upla Stpqt by
the owner while he and his family were sating
Unner in a local restaurant.

State's witness, Lewlis Ronald Jahnaon,
e8tified that he and the defendant rifled the
imrt vehicle after breaking into it. Johnson
laimed that he and the defendant took several
icou of luggage oonmning clcthing and other
'reonal articles from the Short vehicle. (Tr.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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66) Johnson testified further that the lug-
gage was taken t0 the nearby city of Bountiful
where the personal articles wers taken from
the luggage. Johnson testified further that
sertain traveler's checks were taksn from the
luggage and cashed by a fellow by the name of
Gene Bassett (Tr. 89), and that the money was
split three ways.

Thereafter, Johnson and the defendant,
sesording to the aocomplice Johnson, went basck
te the Earl Hotel in Sslt Lake City. (Tr. 89)
e foregoing testimeny was denied by the de-~
fendent. (Tre 114) The defendant explained
Ma$ he was at the Havannah Glub and Dee's
lestaurant during the time the orires were
Wmnitted. (Tr. 1lk)

Johnson elaimed that the defendsnt "would
ike to keep the bag for himself”, The bag
Rt Mr, Johnson refarred to was the bag he
laimed was bBrought back to the Earl Hotel and
48 adnitted in evidence as State's Exhibit B,
ssording to Johnson, the bag referred to as
um.umm»u B/ Was ,nt shose.. zt.wknn LI 5crvices

//l[glz/ ister //\zllz/SIJL/ Y.
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the Shert vehiole. The arresting officers
olaimed that the defendsnt referred to the beg
a8 his, (Tr, 101, 1202, 103, 105 and 106) The
defendant claimed that Johnson brought the bag
visth him to the defendant's room at the Earl
Hotel at about 1:30 or 2:00 o'clock in the
soraing of August 2, 1951. (7r, 115) The
isfondant denied that he had claimed ownership
of the bag or that he had told ths arresting
ifficers thet the bag belonged to him., (Tr.
[17) The defendant further explained that
jobmson agreed that the defendant could put

s "stuff® in the suitease when they went to
‘rovo to look for worke (Tre. 117) Ths defend-
int further dsnied that he had any c¢laim on
hat suitease., (Tr. 119)

At the time of defendant's arreat and of
ke ineldent invelving the delivery of the
‘uitoase to the jail Wy the arrsating officers,
ke defondant had not been charged with any
folation of the law, He claimed that he did
*t Jmow what he was charged with until “after

: ater” ., . )
‘rmn(/ /1m’u[/h(”/rnj wz’amn& by the Institute of Museum and Library Services
Library Services a;

v Act, administered by the Utah State Library.
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The Trenseript of the preliminary heering,
5o far as 1t pertained to the testimony of
Truman Allen Short and his wife, Lizzie Edna
fhort, whose automobile was rifled, was ade
mitted in evidence. However, although no
aotice was given to the defendant that the
Shorts would not appear, the Transcript waas
sdnitted upon a showing tha&t nc attempt was
nade to determine if the Shorts were in the
jurisdletion of the trial Court until the day
before and the morning of the trial itself,
(Tre Sk and 55)

Ascording to the Transeript admitted, Mr.
8hort described how his vehlcle was broken into
amd, 30 far a8 he remembored, what was taken.
In sddition to the sultcases that were taken
there woere several items of personal clothing,
i camera, approximately $12.00 or $15,00 in
lash and traveler's checks to the extent of
}300.00. (Tr. 57, 58, 59, 60, 61, 62, 63, 6l
td 65) Mr. Short 41d not testify to the value
i the articles taken, although he did olaim

/ d by the Institute of Mus and Library Services
1 //\II(I/SIJL/ Y.
errors.




Mrs. Short also desoribed, in more detail,
the articles taken from the vehicle. krs.
Short gave, a8 her opinion, the market value
of the things taken as approximately $200.00.
(Tre 74) This valuation given by Mrs. Short
ecovered all the articles taken, although she
d4id not testify that anything belonging to her
{ndividually bore a marist valus of $50.00 or
nOTO .

Further and additional faets will be
rought out in the argument to follow,

ARGUMENT

POIRT 1: There was insufficient ecorroborative

Dlice o sustain the verdter of the. jury.

Lewis Ronald Johnson, the State’s witness
to the alleged faots involved in the actual
prpetration of the felonles involved in the
Jase at bar, was an accomplice. Since his
itatus in that regard 1s well established in
he csse, there is no need here to go into a
angthy argument to sustain the coneclusion that
'llhn-on was an aocompnoo.

Sponsored by the S.J. Quinney Law Libra
L[/wr/\ Su‘\'/w\ and Tech

ided by the Institute of Mus and Library Services
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Section 105«32-18, ReSe’le, 1933., reads
as followss

"A econviction shall not be had on
the testimony of an accomplice,
unless he 1s sorroborated dy other
evidence, which in itself and withe
out the aid of she testimony of
the aceomplice tends to connect
the defendant with the commission
of the offense; and the corrobora-
tion shall not be sufficient, if
it merely shows the commimsasion of
the offense or the circumstances
thereof."”

A1l evidence in this case linking the Appellant
with the perpetration of the offenses with
which he was charged and for which he was tried
{n the District Court below, came from the
Qutimay of the aocenpl:léa. Lewis Ronald
Johnson. It is assumed thuf; the testimony of
the two officers ooncerning the suitcase taken
'rem the Appellant's room at the Earl Hotel in
lalt Leke City, Utah, to the jail was also an
tempt %0 establish a semnectiom linking the
@pellant to the perpetration of the offenses,
il other evidenes in the oase refers to other
Btters and has no connection with the Appel-
aat whatsoever. st &

Spomsored by the 7. uimner Lavs Libar. Funding fo diativation provided by the Instite of Miscum and Library Services
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Sinse the only evidence thst conuocts the
Appeilant in any way with the pervetration of
the offenses with whioh he was oharged cane
frou the testimony of the accomplios, it 1s
mcessary, to sustain the jury's verdiet in
this case, that suffiocient corroboration of
the testimony of the accomplice be shown to
have been introduced at the trisl below. ’

Hore, &3 stated above, the only attempt
by the State to corroborate the testimony of
the accomplioe Johx;ncn was made by the Statev
in the testimony of the two arresting officers,
Joseph 3, Clayten and Seiger Springer. (Tr.
101, 102, 103, 104, 108, 106 and 107) iir.
quym testified:

"He asi®d about his suitcase. Ve

had questioned him g8 to wismre he

Hotelts and said he had ® suitoase

I8 Ter hime® (Tr. 101 and 205}
e further testified that there was no further
nversation relative so the sultcase. (ir.
WR) officer Springer testified that he had

lmething to do with the arrest of the Appele

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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lant, (Tr. th and 105)

"We asled him where he had been
staying, and he told us, and told
us during this conversasion -- I
don't recall exactly where, in

it == that he had & bag there in
the Earl Hotel. He gave us the
room mmber. I don't recall the
mmber. And would we see that he
gos 1%."

And Offlcer Springer continued:

"Ne told him that we weuld, and we
went up there and got it.™ (Tr. 105)

0fficer Springer also ldentified the States Ex~-
hibit B as being the bag he went after fci the
Appellant. (Tre 105) In addition to the fore-
going, Ufficer Springer teastified:

bRy A gy

that belanged to Johmson." (Tr. 106)
Mficer Springer then testified that he had no
further conversation with the Appellant regard-
g the sultease. (Tr. 106)

The Appellant testified, in addition to
bnying all the accusations contained in the
sstimony of the State's ul tnesses, that John-
n had the suitosse with him when he came to
ho Appollunt'l room nt the Earl Hotel at 1:30

Sponsored by the S.J. Quin ided by the Institute /1[ and Library Services
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T

or 2100 o'elock oen the morning of August 2,
1951, (Tre 115) On oross-exanination, the
Appellant testified that Johnson brought ths
suitcase to0 the Aprpeilant's roome Il also
testified that he had not told Officer 3pringer
or Officer Clayton that the sultcase belonged
teo him, or anybody else. He told them that
there was a sultcase in his room. (Tr. 117)
Then the Appsllant teatified:

"Well, he brought the suiteass up.
And I wanted to go to Provo to
g0 to work st the Geneva Steel., I
had a small bag, it wasn't a large
bage It was more or less of an
Army bage And I asked Johmson, I
sald 1f 1t would be all right to
put my stuff in his sultcase when
we went. And he said, ¥That will
be fine.' But Johnson said he had
to go to lMorgan, Utah and hs bor-
rowed $5.00 off of me t0 go theres
thet he would be dack the follow-
ing dlyo'

Bwe following question was asked of the Appele
lant at the trial:

"Now in connection with the sult-
cases -~ this black suitcase here,
m state that that was ths one

t was left in your roon, was
Mr. Johnson's personal belongings,
and some of yours, in 1t?"

M sthe ‘Appellant answered inthe affirmetives
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



to that question. No testimony was offered by
the State %o eontradliet the testimony of the
Appellant that part of the goods left in the
.sultoase belengsd %0 Johnaon, Alter the suit-
\gun was first talen from the Berl Hotel t¢
the Clty jsil, 4t was in the custody snd con-
trol of the State's authorities o the date
of the trial. On the day of the trial, the
suitocse was bdrought iato Court and contained
elothing bdelonging to Johnson as well as eloth-
ing belonging to the Appellante. (ire 131)

In Ssate vs. Butterfield, 70 U. 529, 261
?. 804, a case where part of the svidence re-
lied upon to eorrchorate thne accomplioce was
the testimony of the deputy sheriff that he
located part of the stolen property in the
house of the defendant and his brother, who
s the sccomplice in the case, and the defend-
int and his brother lived in the am‘homo.
fn that case the brother accmlioi turned the
property over to the deputy sheriff in the
. jresence of the defendant, who sald nothing at

kb }S))gm’ [ ERWA m L(szQ/WItuhmlrg:mm[&d /!mm”v;gv’mnl Services
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was not sufficient to sorroborate the testi-
mony of the ssccomplice. ihe Court stuted:

"There is no evidenes shat at the
time the defendant was accused of
the thef$, or that anything was
said in his presence by per=
son teading to implicate in

the oriues. The independant evi-
dence against the defendant is
reduced to the bare fact that his
brother in hia presence, and in

the house, where it may be assumed,
sithough not proved, they woth
lived, produced & part of the
stolen property. The evidence did
not show the perticulayr place from
which ¢he stelen property was 'pro-
duced,' and hence there was notuing
upon whieh o base an lanference
that it was found in the defendant's
possassion or even in a place to
which he aad access.”

In the cass at bar, the preperty inaide the
sultcase belenged both to Johnson and to the
\ppellant. This supported the Appellant’s
testimeny that e was merely using the suite
lase, along with Johnseon, to keep his clothing
la vhile he went to Gensva Steel to got work.
'$ left the possessien of the suitcase just as
woh in Johnson as anybody else. Astually,
hese faots e out the Appellans's testimony,
he testimony of the officers sonserning the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Appellant's reference to the sultcase as being
his, are but indefinite assertions whiech do
not in any manner conneot this Appellant with
the perpetration of the offenses with which
he was charged.

In the oase of State vs,. Lay, 36 U, 143,
110 P, 987, a case involving an attempt to
corroborate the testimony of an accomplice
through the testimony of the county sheriff,
the Court held as follows:

"The corroborative evidence required
by the statuts need not be sufficient
in f{tself to support a& conviction,
but it must implicate the aceoused

in the offense and not be consistent
with his innecoense. 1% is insuffi-
cient if it merely casts & grave
suspieion on the accused.”

~ In that case, a men was charged with edultery.

e testimony of the corroborating witnesa is
s followss

"I asied him what they went up there
for, and he szald they went up there
to talk 1t over. I asked Lay if
she did not tell him she was in the
family way, and he said noj; that
she did not tell him that she was,
but that she thought she wes. [
said, 'Well, you promised to
.~ hew if she was, didu't yout?' He
,sym.mmlludg ' M gb/lm /:; /;mzlg mr he m»y AL

//l[glz/ ister //\II(I/SIJL/ Y.
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it was me, I would do the right
thing.

The witness further testifled:

*I remember in the evening another

remark he made. Ve were

about the affair, and he saeid the

last time he was in Panguiteh that

his wife said to him: ‘'rhil, that

smooth tongue or JTours will get

you in trouble.'
ow in that case, the witness astually sald
that he had gons up the street with the accom~
plice to "talk it over". He was referring dir-
sotly to evidence tying him to the perpetration
of the offense. This would be atrong svidence
to corroborate an accomplice. However, in
that case, the Court was extremsly careful
that the protestion afforded by the statute
%8 respected. 8o, the Court required more
than even an sadmission by the defendant hine
wlf. In the case at bar, the testimony of
e Appellant was clesr. The testimeny of the
Cficers was vagus, unless this honorable Court
'*spects the scaching of the witness by the
istrict Attormey prior to the statement of
Bfieer Springer. (Tr. 106) On pesge 105 of

Sponsored by the S.J. Quinney Law Library. Funding /)/ l/;m atic on pro ovided by-the Institute of Museum and Library Services
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"

sufficient opportunity to testify to all faots
involved in connection with the suitesse, the
Court upheld the District Attorney and over-
raled the ebjsetien of the Appellant's attor-
meYy to the question:

"pid you salk with Vigil anymore
about that suitcase?"”

It was at this point that the officer finally
"woke up" to what the District Attorney was
trying to nmalee him say, and snswered that the
Appellant sald ths sultcase was hia.

In the caae of 3tate va. Coreles, _____ .
—_» €77 Ps 203, the Court held insufficlent
such corroborative evidence as a check which
had been given by the defendant to the accom-
plice in payment for the goods involved in the
offense charged againat ths defendant.

In State va. Bawm, 47 Ue 7, 151 P, 518,
the defendant was accused of buvglary in the
sscond degree. The acocomplice testifled that
he and the defendant took the goods and hid
them in some brush near & trail on or mear a
ranch ooccupied by the defendant. The corrobo-
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ratine witnese, a young boy of the age of
eizht, testified thit soms ten days alftar the
commission of the offense, he saw the accon=-
plice and the defendant drive up to the brush
where the stolen beer had been cachedes it
this time, the sccomplice told the young hoy
to

"Jet for home, that he was snoop-

ing around thsre to steal some-

thing, and that he didn't want to

ecateh him around there enymore.’
In addition to that, the sheriff testifled that
the defendant said to him, after the defendent
had been arrested, as follows:

"This will learn ms sometning. I
won't be mixed up with kids apain.”

The Court held that the corroboration by the
young boy esnd the sheriff was insufficient.
In this conneetion, the Court stated that the
empty bottles found in the home of the defende
ant had not been shown to have been taken fron
the place where the of fense was committed.
The Court also explained:

"™he defendsnt's statement, made

to the sheriff, no doubt shows

Sponsored by ’l’gu&]‘l’hy” mw&ed & i- raﬁ/ vwmﬁmuﬁiomgj //ﬂﬂ/ ary Services
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csonnect the defendant with the
conmission of burglayy than re-
ceiving stolen praperty knowing

it to have been stolen, or pear-

ta with the culprits of the

tempt fruits of the orime."
In this case, thes Appellant claims that he
didn't have anything to do with the offense
and that he was using the suitcase, togdthnr
vith Johnson himself, to hold his clothes in
while he went to Geneva Steel to work.

All ceses cited herein require that the
sorroborative evidence must be considered
separate and apart from the testimony of the
socomplice. It must be evidence whieh will,
without the aid of the testimony of the accom=
ice, tie the defendant with the actual per-
ptration of the offense., In the cuse at bur.
the only evidence that can be considered 1is |
that the defendant was without full knowledge
¢t the facts; that he had part of his psrsonal
ilonglngs mixed up with those of the sccom-
lics, and that, as a result, ths sultcase was
ded to him. Surely, the testimony of the
rresting officers is not sufficient.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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POINT 2¢ That the trial Court erred in admit-
ting in svidence the Trnnlurlpt of the
prgglllnarw hearing.

The trisl Court overruled the objection
of the Appellant's astorney to the introduction
of the Transcript of the preliminary hearing
inte evidence. (Tr. 56 and 57) Without pre-
vious notice to the Appellant, or anyone else,
whatsoever, the State, through the testimony
of Deputy Sheriff Karl Ehlers, (Tr. 54, 55 and i
56) and Polioce Officer Joseph i:. Clayton, the
attto set up an 1npropor foundation for the
lntroduction of the ?rnnseript. Deputy Sheriff
Karl Ehlers testified that he made 1nqu1ry con=-
qorning the whereabouts of the Shorts on the
day before and on the morning of the trial.

(fr. Sl and §5) Deputy Ehlers’' sources ef in-

formation in this regard were the city direc-

tory and the telephone directory. fﬁr.VSR and

§5) Oofficer c;;yton. (Tr. 55 and 56), testi-

fied that on Octébér s 1951, the Shorts ad-

vised him an réllauaa'

"Holl. tho way the conversation came
7 aslmd ln to assist them

?ﬂ eateine a n mlacs %o stey. for that
1//
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CHBES A
C@F
-l
night becauss they had relsased
their cabin, and they planned to
leave that night, it was nec-
ouarx that they remain in the
Thereafter, the Nistrict Attorney asked Mr.
Clayton what was said about where the Shorts
were going when they lsft Ssalt Lake City, and
Mr, Clayton replied:

"They sald they wera nttu-nina to
Kettleman City, Californis.”

The record discloses no further foundation for
the adnission of the Transeript. One officer
sald he loocked in the city directory snd the
telephone directory and couldn't find the

names of the Shorts. The other officer said
that about a month and 23 days previously, the
Shorts had advised him, on the day of the pre-
lininary hearing, thet they would like him to
#lp them find a place to stay for the evening
ind that they were returning to Xettleman City,
'alifornia on the following morning. There

a8 no testimony %o substantiate the conten-
ion of the State that the Shorts were not in
18 Laks Gity, Utan at the tims of the trial
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on November 27, 1951. Since the tesatimony con-
tained in the Transcript does not reflect a
proper valus of the prepersy talen, there 1is,
to this Appellans, & very important resson
thet he should have them at the trial. Thelir
testinony at the prelinminapy hearing was not
all-inclusive. The purpose of the preliminary
hearing wes to determine whether or not the
State considered that it had & propsr case
sgainst the Appellant. It was not until after
the preliminary hearing that the Appellant had
eny reason to belleve that he would uquiro
the presence of the Short in Salt Lake City,
Utah at the trial, To be confronted at the
trial, for the first time, with the Mmowledge
that the Shorts would not be present at the
frial prejudiced the rights of the defendant,
the Appellant herein, in proving that the grand
lareeny he was gharged with was not sctuslly
frand lareeny at all,.

Section 105-15«31, R.S.U., 1933, is as
followas

S/ION\U/'L’,t/”j\‘mml.mia.$&‘n:[llh’vl /)/tbn /Bgmwm‘eum and Library Services
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Attorney or other attornsy for the
State and upcn notice to ths ds-
feadant ths teati of witnesces
mey be taken in writing before the
maglstrate having jusmisdiction of
the charge, and such testimony,
when signed by the witness and
certified by tha magistrate, or a
Transcript therecf, if taken in
shorthand, certiflied by the steno-

grapher who took the testimony,
lhlll be prima facie, & correct
statemant of such tsstimony, and
shall be used at the prel
exanination of ths defendant or at
his trisl, or both, with the sams
foree and effeot as if the witness
were present in Court and testi

i rrovided, however, that it is
satisfactorily shown to the Court
that the witness is dead or insane,
or cannot with due dnlgom be
found within the Stats.

The foundation testimony of Deputy Sheriff
Ehlers and Officer Clayten do not show that
"due diligenes” was used in determining if the
Shorts were within the State. Why, they didn't
sven contact the Shorts in Kebttleman City,
California. They could have done 80 by tele-
phone and definitely ascertained that the
lhorts were in that city. iHsre, however, they
®Wrely relied upon & guess that the Shorts

fore not in 3alt Lake Cilty, Uteahs There is
\stually ‘moopreof whatsosver that.. tlwwmhwtzs Ser

/l[glz ister //\zllz/SIJL/
ll chir 1/()(R ay ¢ errors.



eould not "be found within the Btate." For

thet reason, no proper foundation was laid for

the introduction of the Transeript and the

Court erred in admitting it. Since the Trans-

eript contains corroboretive testimony so far

as the ldentification of the suitcase is ocon-
cerned, the failure of the Court to demand fur-
ther proof that the Shorts were outside the

State, is error prejudielel to ths righta of

the Aprpelleant herein, It is requeated that

the judgment of the trial Cowrt be reversed

upon the grounds given herein in support of the

Appellant's attack upon the admission of the

Transeript into evidence.

POINT 3: In eaddition to the error committed
¥y the trial Court in admitting the Trans-
eript in evidence, the trial Court further
srred, after the Transeript was admitted
in evidence, in admitting the testimony
of Mrs. Short soncerning ths value of the
property involved in the larceny.

. Mre Short, (Tr. 57 through page 66), aid

R0t testify to the valus of the property taken.

is testified, throughout his teatimony, concern-

lng different articles that had been talmn
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his vehicle at the time of the commission of
the offense. :owever, the list of articles
he testiflied concerning were articles owned by
himself and sther articles owned by his wife.
He did4 mention, hewever, certein unexecuted
traveler's cheeks representing an amount of
$300,00 upon proper endoreement. (Tr. 6l;, 65
and 66) However, sinee the traveler's chsoks
were not signed for collectien, they had no
value other than the valus of the paper they
were written on which to0 base a grand larceny
charge.

The testimeny of Mrs. Lizxzie Edna Short,
(Tre Th), gave her opinion as to the market
valus of the things stolen from her car as
being, "well, about $200.00," However, the
1200.00 figure covered all of the things taken.
Part of the articles taleen belonged to Mrs.
Shors, while the balance ‘of them belonged to
‘Ao Short., No designation was made as to how
weh of the value covered the articles belong-
Ing to Mrs, Shops, or how much of the valus
Iovered rths cartl uhs’/h]{gﬂpb{r\a/ 50 M 3howly sorices

Library Services and Technology # by the Utah State Library.
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¥We have & situation, then, in whioch s person
is tessifying, without proper foundation being
1aid, to the value of property belonging to
somebody else. Since the $200.00 covered the
aggrogate of the articles talen, part of which
selonged to Hrs. Short and part of whioh be-
longed to Mr. Short, with ao designation as to
how much valus was placed on the two groups of
articles, thsn, no propsr value was established.
\llthough it 1s recognized that an individual
my testify to the valus of his own propersy,
there are certain limits within whieh that
iype of testimony may be admitted.

While it 1s conceded that iiras. .hort sould
wstify to the valus of the artiocles that be-
Qnged to her, it cannot be sadmitted that she
an testify to the value of articles belonging
@ bher husband, especislly since no proper
oundation was established upon which her
sstimony could be admitted relative to the
tlus of preperty belonging to Mr. nort. In
ket, no foundation at all was established in
nt,. regarde. Itmho ,,,,, WOXe, - m, Al pmmmlwu POB scrices

nd Technc /g Act, administer //\1/ Utalr State Libra
ll chir 1/()(R ay ¢ 1.errors.
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mitted to testify coneerning the value of
proparty whish belonged to her, then it would
be necessary that she testify to certaln arti-
cles which were established as having belonged
to her and give the value of those articles.
Here, however, the articles were not segregated,
and there was no distinetion between the arti-
oles belonging to her and those belonging to
her husband. And, %00, no value was given by
her concerning the artiecles that belonged to
her. Two-hundred dollars covered all of the
articles taken. In opder that the 4200500 be
properly considered, it would be necessary tuat
Mrs. Short show how much of the 200,00 coversd
property belonging to her, and how much of it
tovered property belonging to hor husbend, and,
tt the same time, it would be necessary to also
thow, so far as the property belonging to her
msband was consernsd, thet she had the proper
femliffoations for making an eatimate of value
If her husband's property.

It is submitted that no proper valus was
Btablisvad far tha srticles tal

a
Machine-generated OCR, may contain errors
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Now, 80 far as the traveler's cheocks are
concerned. There was no testimeny in the Trans-
eript whatsocever establishing, either properly
or impreperly, the valus of the traveler's
sheaks, At the time of the taking of the arti- i
cles frem the Shorts! vohipx., the traveler's
checks were net omqploto-at!h. signatures in
the uppoi left~hand corner ofvoach travelor's
check were made as the time of the purchase;
however, all of the checks were unsigned in the
space provided for the wvalidating signatiures
in the lower left-hand corner. '(Tr. 65) There- |
fore, the traveler's cheoks, at the time of the
baking, were incomplete; and, in order that they
M cashed it was musnr& that they be forged
17y Oene Bassett, the person who cashed them.

Actually, at the time of the larceny, there
s no valus attachsd to the treveler's checks
‘ther than the éalus of the papsr upon which
bey were written. In 7 Am. Jur., Banks, Seec.

96, the matter is covered as follows$
- o

of P ‘s Co
Sponsored [RE./ ﬂB‘O L( ///Epa m; pro \ useum and Library Services

Library Services and Techno )/)g\ Act, administered by the ( tah SI ite Lz/)/ ary.
Machine-generated OCR, may contain errors.



oL (-

now common; the purpess of such
checks is to furnish an eas

to secure money while traveling
here or abroad, and at the same
time to obviate both the danger
of loas or theft which would at-
tach to the carrying of & like
anount of money and the neces-
sity of identifying one's self
other than by signature. The
instrument usually provides and
is in such form that the checiks
must be signed by the purchaser
when obtained and countersigned
again by him when he receives paye-
mente It is this second signature
which gives the instrument fimal
currency. That being so, the
countersigned signature is to be
treated as the ordinary dndorse~
ment of a payes upon an ordinaery
check, with the result that the
bank is nspmibla if Lt pays
upon a rwgory.

Therefore, the cheoks did not become valuable,
and would not in any case represent their
"face value” until they had been given final
currency with the second signature. 5ince we
are dealing with the valus of the preperty at
the time 1t was taken, the traveler's checks
had no bearing on this lawsuit other than to
show that they had been taken. They surely
camot be considered to esatablish that grand
lareeny was committed. Then, too, the Shorts
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did not suffer any loss in this matter since
they were relmbursed in the full amount of the
face value of the traveler's checks. (Tr. 66)
Aotually, the very basis for traveler's checks
is to protest the individual from theft or
loss, They are guaranteed to the purchasers
that they will not auffer loss finencially if
the traveler's checks are lost or atolen.

Since the State did not prove, aceording
to the requirements of law, the offense of
grand larceny, it is requesated that the judg-
ment of the trial Court be reversed and re-
manded with directions to the trisl Court to
dismiss the charge of grand larceny sgainst
this Appellant.

CONCLUSION
In conclusion, the Appellant respectfully
submits that upon the basis of arguments and
authorities set forth herein the Jjudgment of
convietion of the trial Court should be re-
versed.

Respectfully submitted,
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John Noore Willlams
Attorney for Aprellant

Received this day of ’
1953, & copy of the foregoing Appellant's
Brief, |
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