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IN THE UTAH SUPREME COURT

LADELL C. PRISBREY,

Appellant, Case No. 20010465 SC
Vvs.

BLOOMINGTON WATER
COMPANY, INC., ROBERT L.
MORGAN, STATE ENGINEER,
and LEUCADIA FINANCIAL Priority No. 15
CORPORATION, a Utah
Corporation,

Appellee.

BRIEF OF APPELLANT

APPELLATE JURISDICTION

This appeal arises from a determination of the Utah State Engineer, unfavorable to
Appellant, in an informal proceeding regarding water rights. That determination was
upheld by the Fifth District Court dismissing Appellant Ladell C. Prisbrey’s lawsuit from
an adverse ruling of the State Engineer. As such, the Utah Supreme Court has

jurisdiction over this proceeding pursuant to UTAH CODE ANN. §78-2-2(3)(f).



STATEMENT OF ISSUES PRESENTED, STANDARD OF APPELLATE
REVIEW AND PRESERVATION OF THE ISSUES IN THE TRIAL COURT

Issue No. 1: Did Prisbrey have standing to challenge the State Engineer’s
approval of Bloomington’s Application for Permanent Change of Water where Prisbrey
did not protest the Application within 30 days of published notice, but where the notice
did not strictly comply with UTAH CODE ANN. §73-3-3 and §73-3-6, pursuant to Longley
v. Leucadia Financial Corp., 9 P.3d 762 (Utah 2000)?

Standard of Appellate Review: Inasmuch as the issues presented in this case are

questions of law related to the construction of statutes and rules, the Appellate Court
accords no particular deference to the trial court; it is reviewed for correctness. Longley
v. Leucadia Fin. Corp., 9 P.3d 762, 69 (Utah 2000).

Preservation of the Issue in the trial court: Memorandum in Opposition to
Respondent’s Motion for Summary Judgement and oral arguments and transcript of

February 28, 2001. (R.125).

STATEMENT OF THE CASE

Leucadia Financial Corporation leased from Bloomington Water Company 2.33
cubic feet per second of underground water right located in Washington County with a
point of diversion in Bloomington, Utah. Even though Leucadia had leased the actual
water rights, Leucadia requested that Bloomington file a change application with the State

Engineer to divert the water some five miles to property owned by Leucadia in the Fort



Pearce basin area. Prisbrey owns two tracts of real property located adjacent to the
Leucadia property at the new point of diversion.

At Bloomington’s request, the State Engineer published in the Daily Spectrum the
proposed change on April 26, 1999, and May 10, 1999. On September 10, 1999, Prisbrey
objected to the proposed change of diversion to the Utah State Water Board. Prisbrey
argued that there was insufficient water in the area where Leucadia intended to divert the
water as the water in that area was already being “mined.” Prisbrey also protested the
fact that Bloomington Water Company had filed the change application when Leucadia
was the real right holder of the water right.

On October 15, 1999, the State Engineer issued a memorandum decision
approving the change application rejecting Prisbrey’s contention that water would be
mined in the new diversion area.

Prisbrey filed a Petition for Judicial Review of the Informal Adjudicative Decision
on November 12, 1999, with the Fifth District Court in St. George, Utah. Thereafter,
Leucadia was named as a party to the lawsuit. Bloomington, Leucadia, and the State
Engineer subsequently filed a joint Motion for Summary Judgment alleging that Prisbrey
had no standing to contest the determination of the State Engineer as he had not filed his
protest within 30 days of the last publication in the Daily Spectrum. Prisbrey asserted
that the notice was invalid as the State Engineer’s office did not comply with the statutory
notice provisions found in UTAH CODE ANN. §73-3-3 and §73-3-6 and as articulated by

this Court in Longley v. Leucadia Financial Corp., 9 P.3d 762 (Utah 2000).



The Fifth District Court granted Respondent’s Motion for Summary Judgment and

this appeal followed.

STATEMENT OF FACTS

1. Leucadia Financial Corporation leased water right 81-441, 2.33 cubic feet
per second, from Bloomington Water Company. At Leucadia’s request, Bloomington
filed an application to permanently change the point of diversion with the State
Engineer’s office on April 16, 1999. (R. 95, Statement of Fact 1; R. 5-7).

2. On April 26, 1999, and May 6, 1999, the State Engineer caused to be

published in the Daily Spectrum the information regarding the change application. The

notice published in the Daily Spectrum read as follows:

81-441 (a23227): Bloomington Water Company Incorporated
propose(s) to change the POD & POU of water as evidenced by Application
A32568, as amended by a7973, Certificate 9629.

HERETOFORE: QUANTITY: 2.33 cfs. SOURCE: 14 in. well 67
ft. deep. POD: (1) N 2942 W 1951 from SE Cor, Sec 6, T43S, R15W.
USE: Irrigation: total acreage 615.0000 acs, sole supply 138.6300acs. POU:
SWYiNWYi Sec 7; SY.NEY, SEANW Y4, NSEY4 Sec 8, T43S, R15W;
S1.NEYa, SEY, Sec 11; S¥%, S2NEY4 Sec 12; NEV4, EaNW Y4, NEV4SWYa,
NWYSEY4 Sec 13; N/2aNEY, NE/ANWY4 Sec 14, T43S, R16W.

HEREAFTER: QUANTITY: 2.33 cfs. SOURCE: Underground
Water Wells (5) POD: (1) N 250 E 300 from SW corn. Sec 24, 18 in. well
200 ft. to 600 ft. deep; (2) N 300 E 0, 18 in. well 200 ft. to 600 ft. deep; (3)
N 250 E 400 from S Corn, Sec 25, 18 in. well 200 ft. to 600 ft. deep; (4)
N 625 E 200 from S¥% Cor, 18 in. well 200 ft. to 600 ft. deep; and (5) N 500
W 350 from SE Cor, Sec 26, T43S, R15W., 18 in. well 200 ft. to 600 ft.
deep (SE of “Little Valley”).

USE: Same as Heretofore. POU: S%SW'4, SE% Sec 25; W/ANEY,
EVv2NWYi, SWY%, SY.SEY4, NWY4SEY. Sec 26; SEZ4SWYa, S/aSWYa Sec 27,
EY:, E4WY: Sec 341 WY Sec 35, T43S, R15W. (R. 110; Addendum 1).



3. Prisbrey is the owner of real property adjacent to the land owned by
Leucadia where the proposed point of diversion is to take place. (R. 119).

4, If Leucadia had been listed in the change application, as opposed to
Bloomington Water Company, Prisbrey would have recognized that the location of
property listed in the notice could have a direct adverse impact on his water rights and
would have resulted in him filing a protest to the change application in a timely fashion as
Leucadia’s property borders Prisbrey’s. (R. 120, paragraph 6).

5. The point of the proposed diversion is actually in the Fort Pearce Basin and
miles from Little Valley. (R. 120, paragraph 7).

6. On September 10, 1999, Prisbrey filed a protest to the permanent change
application with the Utah State Water Board. In that protest, Prisbrey indicated that the
application should have been listed in the name of Leucadia Financial, not Bloomington
Water Company, as that was misleading. Prisbrey further indicated that the underground
water at the proposed point of diversion was already being “mined” at the rate of 1 %2 feet
per year. Prisbrey requested that the change application be denied. (Addendum 2).

7. On October 15, 1999, the State Engineer issued a Memorandum Decision
denying the relief sought in Prisbrey’s request. (R. 5; Addendum 3).

8. Prisbrey filed a Petition for Judicial Review of Informal Adjudicative
Proceeding with the Fifth District Court on November 12, 1999, against the parties to the
agency action, Bloomington Water Company and Robert L. Morgan, State Engineer. (R.

1-4),



9. As Leucadia held the water rights at issue, the parties stipulated to the filing
of an amended complaint naming Leucadia as a party. An Amended Petition adding
Leucadia Financial Corporation as a party was filed on April 20, 2000. (R. 56, 58-60).

10.  On December 4, 2000, Respondents, Bloomington, Leucadia, and Robert L.
Morgan filed a joint Motion for Summary Judgment. Respondents moved the Court for
an order dismissing the lawsuit alleging that Prisbrey did not have standing to seek
judicial review of the State Engineer’s decision as a protest to the notice published in the
Daily Spectrum was not filed within 30 days. (R. 96).

11.  Prisbrey filed a Memorandum in Opposition to the Motion for Summary
Judgment, arguing he had standing as the notice was inappropriate as it did not contain
the information contained in the Application, specifically, it did not identify that Leucadia
was the actual party in interest, that the legal descriptions in the published notice were
incorrect and the notice was misleading as it indicated the diversion was to be Southeast
of Little Valley, when, in actuality, the diversion was in the Fort Pearce Basin. (R. 128).

12.  On April 25, 2001, the trial court issued its ruling on the Respondents’
Motion for Summary Judgment dismissing Prisbrey’s lawsuit. (R. 162-7; Addendum 4).

13. On May 14, 2001, the Court entered an order granting Respondents’
Motion for Summary Judgment finding that Prisbrey does not have standing to object to

the proceedings as he did not file protests within 30 days of the notice which was

published in the Daily Spectrum. (R. 169-72; Addendum 5). It is from this order

Prisbrey appeals to this Court.



SUMMARY OF THE ARGUMENT

Pursuant to Longley v. Leucadia Financial Corp., 9 P.3d 762 (Utah 2000),
Prisbrey has standing to challenge the determination of the State Engineer as the notice

filed in the Daily Spectrum did not strictly comply with UTAH CODE ANN. §73-3-3 and

§73-3-6. First, the notice listed Bloomington Water Company as the Applicant when
Bloomington had leased all of its rights to Leucadia and Leucadia should have been the
applicant listed in the published notice. Second, the “legal descriptions” contained in the
published notice were invalid as they were virtually undecipherable. Third, the notice
indicated that the point of diversion was Southeast of Little Valley, which was clearly
misleading as the point of diversion was to be located in the Fort Pearce Basin, miles

away.

ARGUMENT

The issue relative to notice regarding the changing of water rights was recently
addressed by this Court in Longley v. Leucadia Financial Corp., 9 P.3d 762 (Utah 2000).
This Court ruled in Longley that there must be strict compliance with the statutory notice
requirements regarding water rights. Failure to provide notice in accordance with the
notice statute necessitates a finding that the notice is invalid as it abrogates one’s right to
be heard regarding a change application. See, Longley v. Leucadia Financial Corp., 9
P.3d 762 (Utah 2000). Here, as in Longley, the State Engineer failed to strictly comply

with the notice statutes.



Utah Code Ann. §73-3-6(1)(a) provides, “[w]hen an application is
filed in compliance with this title, the State Engineer shall publish, once a week for a
period of two successive weeks, a notice of the application informing the public of the
contents of the application and the proposed plan of development. (Emphasis added).
Hence, the published notice must contain all information provided in the application.
Utah Code Ann. §73-3-3(4)(b) provides the information which must be in the

application. The “application shall be made upon forms furnished by the State Engineer

and shall set forth:
1. the name of the applicant;
2. a description of the water right;
3. the quantity of water;
4, the stream or source;
5. the point on the stream or source where the water is diverted,
6. the point to which it is proposed to change the diversion of the
water;
7. the place purpose and extent of the present use;
8. the place, purpose, and extent of the proposed use; and
9. any other information that the State Engineer requires.”

Utah Code Ann. §73-3-3(4)(b). (Emphasis added).

The notice published in the Daily Spectrum was invalid for three reasons.
Leucadia, which is the owner of the real property adjacent to Prisbrey’s and the lessee
of the water right was never listed as the requestor of the Change Application.

The metes and bounds descriptions contained in the published notice did not contain
reference to the Township, Range, or Section of the areas where the water was to be
diverted. One proposed well was not even on property owned by Leucadia. Further,

there was a



reference to the proposed diversion being by Little Valley when the proposed point of
diversion was miles from Little Valley in the Fort Pearce Basin. This was misleading to
anyone who would have read the notice.

A. THE STATE ENGINEER FAILED TO LIST LEUCADIA AS A PARTY TO
THE CHANGE APPLICATION TO THE DETRIMENT OF PRISBREY.

There is no question that Leucadia was the lessee of the water rights it had
obtained from Bloomington. In fact, Leucadia had requested that Bloomington file the
change application with the State Engineer. (R. 95).

Prisbrey, as indicated in his affidavit, was prejudiced by this fact as his parcels of
property were surrounded by Leucadia, not Bloomington. The trial court ruled that
Leucadia did not need to be listed as a party because “Leucadia may be an applicant.” (R.
166; Addendum 4). The trial court entirely misses the point. Utah Code Ann. §73-3-
3(2)(a) provides that: “[a]ny person entitled to the use of the water may make
permanent or temporary changes in the. . . (i) point of diversion;. . .” (Emphasis added).
Further, UAR 655-3-2 entitled “Change Application” provides that, “any person entitled
to the use of the water may make permanent or temporary changes in the point of
diversion. . .” (Emphasis added).

The statute and rule are clear and unambiguous that “any person entitled to the
use of the water may make permanent or temporary changes” in the point of diversion.
(Emphasis added). It does not permit a party that has leased its rights to make the

application. By its own admission, Bloomington, the applicant listed in the notice has no



right to the water as the water right was leased to Leucadia.
Leucadia, as the right holder, is the only party which is “entitled to use the water”
and as such must be included on the change application and in the notice to be published.

Bloomington does not have that right, the notice published in the Daily Spectrum was

invalid.

B. THE LEGAL DESCRIPTIONS CONTAINED IN THE PUBLISHED NOTICE
WERE INCORRECT AND FLAWED

In the published notice there are five wells which are to be the proposed point of
diversion. The published notice indicates those points as follows:

(1) N250E 300 from SW corn. Sec 24, 18 in. well 200 ft. to 600 ft. deep;

(2) N300EO, 18 in. well 200 ft. to 600 ft. deep;

(3) N 250E 400 from S¥% Corn, Sec 25, 18 in. well 200 ft. to 600 ft. deep;

(4) N 625E 200 from S% Cor, 18 in. well 200 ft. to 600 ft. deep; and

(5) N 500 W 350 from SE Cor, Sec 26, T43S, R15W., 18 in. well 200 ft. to 600

ft. deep (SE of “Little Valley”).
(Addendum 1).

The well identified at paragraph 1 is incorrect. The State Engineer made the
determination that, “the applicant has noted that the proposed point of diversion described
as (1) one above, has been incorrectly described, is on property not belonging to the
applicant, and will not be developed under this application.” (R. 5).

In a similar fashion, the legal description set forth for proposed point of diversions,

10



(2), (3), and (4) are fatally flawed. The point of diversion (2) gives a North and East
coordinate with nothing more. There is no indication as to what Township, Range, or
Section that well is proposed to be located. Additionally there are no minute or seconds
or feet attached to any of the numbers given in the “legal description” leaving the reader
in the dark as to whether the description is true North or magnetic North. Additionally,
the reader doesn’t know if the numbers represent feet, yards, meters or some other
measuring unit.

Proposed point of diversion number 3 is similarly flawed. The proposed point of
diversion indicates a northerly direction and easterly direction from the Corner Section
25. However, again, there is absolutely no reference to the Township or the Range
wherein the proposed point of diversion is to be, nor is there any reference to feet,
minutes, or seconds.

Likewise, proposed point of diversion number 4 fails to provide a Township or
Range where the proposed well is to be drilled nor does it refer to feet, minutes or
seconds. That is inappropriate notice.

The trial court, while recognizing that the description was “somewhat cryptic”
eventually determined that it would grant deference to the State Engineer on the manner
in which to give notice. (R. 165; Addendum 4).

The trial court’s determination to grant deference to the administrative agency and
how to give notice runs contrary to this court’s determination in Longley. This Court has

required strict statutory compliance with the notice. The statute requires that there be

11



notice of the place, purpose and extent of the proposed use. Neither the trial court, nor
this court, need to defer to a state agency to determine whether a legal description is
valid. It is fairly apparent that the metes and bounds description set forth in the notice is

deficient on it’s face.

C. THE NOTICE WHICH WAS PUBLISHED WAS MISLEADING

The notice which was published in The Daily Spectrum indicated that the proposed
points of diversion were to be to the “SE of ‘Little Valley’”. In actuality, the proposed
points of diversion were several miles from Little Valley. The reference to Little Valley
was confusing. It would be much more appropriate for the notice to indicate the area
where the wells were to be placed, in the Fort Pearce Basin. Then the landowners in the
area would have recognized their water rights would be affected by the proposed
diversion and could have filed a timely protest.

There is no legitimate purpose to list Little Valley as being in the area of the
change application. It was miles away. The notice would have been factually correct if it
would have stated that the point of diversion was Southeast of Carson City, Nevada.
However, a reference to Carson City, Nevada, would lead the public to believe that the
proposed change of diversion would take place in Nevada. In the same fashion, reference
to Little Valley in this case led Prisbrey to believe that the proposed point of diversion

was in Little Valley, not in the Fort Pearce Basin.

12



CONCLUSION

The actions of Leucadia in this case are deceptive.! Bloomington and Leucadia
make the frank admission that Leucadia requested that Bloomington file the change
application with the State Engineer’s office. This was done even though Bloomington
had already leased its entire right to Leucadia. Bloomington had no right to use the water
yet the notice listed Bloomington as the applicant and the notice is invalid for that reason.
The obvious purpose in having Bloomington apply for the change application was to
ensure that property owners adjacent to Leucadia would not know who the real party in
interest was.

Secondly, the cryptic description of the point of diversion is insufficient as a
matter of law. This Court need not grant deference to the administrative agency on a
legal issue.

Third, the reference to Little Valley which is miles from the point of diversion, is
inappropriate and was done for the sole purpose of misleading land owners such as
Prisbrey.

As a matter of public policy, a state agency should make every attempt to put land
owners on notice as to whether their property rights are going to be affected by a change

of diversion. Especially in a state such as Utah were adjacent land owners are not given

! The information contained in the Notice was received from the Application supplied by
Bloomington Water Company and Leucadia. It was Leucadia’s intent to be deceptive in providing this
information. One would assume that the State Engineer’s office was not aware ofthe deceptive conduct
of Leucadia. However, it is unfortunate that the State Engineer, now that it is aware of Leucadia’s
deception, apparently condones it.

13



actual written notice of the proposed diversion. That was not done here.

WHEREFORE, Prisbrey respectfully requests this Court remand this case back to
the district court for further proceedings to determine whether the approval of the change
application by the State Engineer was improper.

DATED this day of January, 2002.

COPRY

Aaron J. Prisbrey
Attorney for Petitioner/Appellant
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I hereby certify that on the day of January, 2002, a copy of the foregoing
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Utah Supreme Court (1) original
450 South State Street (9) copies
P.O. Box 140230

Salt Lake City, Utah 84111-0230

Kendrick J. Hafen (2) copies
Attorney at Law

PO Box 623

Santa Clara, UT 84765

Thomas Clawson (2) copies
VanCott, Bagley, Cornwall & McCarthy

P.O. Box 45340

Salt Lake City, UT 84145-0340
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Addendum 1
“Notice to Water Users” Published in the Daily Spectrum




The Spectrum

PROOF
OF
@Bl ICATION

OF WASHING'I.‘ON

nes, being dyly swom,
3 and says that.she is
smg representative, at
iewspaper published at
*+*e, Washington County,
’tah, also distributed in
- “ty, and that the notice:
ST e on i ot B54 36, TAS, RATH. USE,, trs iuacions from bad s o tov. T eorit. £ | I3 Gpy of which 7s hereto
ucreageuT 250 3 : ' o 8t . 3t ) . i
, L) 2 i a oal el 200 £0. B f a8 , was published in its
the Q(z day.

: E i Q 1999
-)ublished again in the

said newspaper dated:

.
IO o oy vy o

1- 2306(&23116) " Clinton E. Lytle.propose(s). to change 'the POD of water as evidenced by
11-2308 (NCI-'), ‘81- 2361 ‘(NCF) ;81-4144 (segregated portion 81-2103, NCF) ;81-4145 segrega:ed

’m'Bl 2304, NCF) ...and 1-4146 (segregated portion 81-230S, NCE) . B . U

-‘ S, H‘ERETOFORE QUM:'!‘Y-.— ‘0.267 cfs or 127.73 ac-ft. SOURCE: mgotsu Creek ‘and four .. . ° . - i qu q

;prings POD: (1) S 800 E 400 from NW Cor, Sec 13, Source: Oak & Reservoir Hollow Springs . .

(2) § 515 W 1040 from EX Cor, Source: Burgess Spring #1 {3) S 800 W 10 from NE Cor, . : - of 9 H SertiOn(!

jource: Dan'Sill Spring (4) S 1070 W 1275 from EX Cor, Source: Burgess Spring #2 (S) N

1205 E 180 from SW Cor, Sec 15, T38S, R16W., Source: Magotsu Creek. USE: Irr:.gat'.:.on from

\pr 1 to Nov 1, total acreage 25.4566 acs, sole supply 25.4566 acs; Domestic- 2 fanu.l:.es ¢

20U: SHUNWYK, N%SWX, NWXSEX Sec 15; SEXSEX Sec 16, T38S, R16W. - R
HEREAFTER: QUANTITY: 0.267 cfs or -127.73 ac-ft. SOURCE: Magotsu Creek and Six

springs. POD: (1) S 800 E 400 from NW Cor, Sec 13, Source: Oak and Reservoir Hollow - .
;prings (2) S 1070 W 1275 from EX Cor, Source: Burgess Spring #2 (3) S 800 W 10 from NE ' ° 3
Jor, Source: Dan Sill Spring (4) S 365 E 1465 from WX Cor, Source: Lytle Spring (S) S S00. ;

¥ 1020 from EX Cor, Source: Lytle Spring #2 (6) N 1205 E 180 from SW Cgt.. Sec .15,. SOuzcez
4agotsu Creek (7) s 735 W 410 from NE Cor, Sec 22, T38S, R16W., sou.zce'

- I and sworn before me

Bl-441 (123227) Bloomington Water Company Incorporated propo-e(l) to change the POD & . . t O day of
POU .of water as evidenced by Application A32568, as amended by a7973, Certificate 9629.
HERETOFORE: QUANTITY: 2.33 cfs. SOURCE: 14 in. well 67 tt deep." POD: (1) N 2942 W -~ 3, .
xssx £rou SE’ Cox, ,6ec 6, T43S, R1SW. USE: Irrigatiom: total acreage 615.000C acs, sole N : m
s ly 139 6300 acs. POU. SWIMNWY Sec 7; SUNEX,SEMNWYX,NXSEX Sec 8, T43S, R1SW; SHUNEX, SE%'
Sec 11. S¥%, SYNEX Sec 12; NEX, E¥NWYX, NEXSWX, NWKSEX Sec 13; NHNEX,NEMNWX Sec 14, T43S, R16W. 1

v '“HEREAPTER: QUANTITY: 2.33 cfs. SOURCE: Underground Water Wells (S). POD: (1) N 250 B i * K H

300 from SW Coxr, .Sec 24, 18 in. well 200 ft. to 6§00 ft. deep (2) N 300 E 0, 18 in. well " |§ -~ N (@m
200 ft. to 600 ft. deep (3) N 250 E 400 from SX Cor, Sec 25, 18 in. well 200 ft. to 600 IR ..
fr. deep (4) N 625 E 200 from SX.Cor, 18-in. well 200 ft. to 600 ft. deep (S) N 500-W 3so. | - PUBLIC RESIDING
from SE Cor, Sec 26, T43S, R1SW., 18 in.’ well 200 ft. to 600 ft. deep. (SE of "Little ‘|

Valley") USE: Same as Heretofore. POU: S¥SWi,SEX Sec 25; WHNEYX, EMNWK, SWX,S%SEX, NWKSEX Sec 4INGTON COUNTY
26; SEXSWX,SHSEX Sec 27; E¥, EWWX Sec 34; Wi Sec 35, T43S, R1SW.

TS T
81-4269 (a23233): Grassy Meadows Ranch LLC propose(s) to change the POD, POU, & usz ot
water as ev:.denced by 81-4269 (Segregated Portion 81-2158, A38148c1. .

(Mouncain Medaows Area) USE: Same as Herecotote POU: Same as’ Here:c!ate

1999

.

HERETOFORE: QUANTITY: 48.33 ac-ft. SOURCE: 14 in.  well 510 ft. deep.. POD: (1) s.s_i .
# 693 from NE Cor, Sec 33, T42S, R13W. USE: Irrigation: from Mar 1 to Oct 31, total : NOTARY PUBLIC
screage 8.0550 acs, sole supply 8.0550 acs. POU: NWWSEX Sec 33, T42S, R13W. o SHAWNA BROOKS

- HEREAFTER: QUANTITY: 48.33 ac-ft. SOURCE: Underground Water Well (§). POD: (1) N - 275E.St.<ieg_;_ﬂg4
1210 E 270 from SW Cor, Sec 21, 18 in. well $00 ft. to 800 ft. deep (2) N 7S¢ W ; r H St Goomo. n o8
SE Cor, 10 in, well 560 ft. deep (3) N 0 E 110 from WX Cor, 18%ia.:.i 00" J' I My&ommlwm 20054"1
't. deep (4) S 10 E 110 from SW Cor, .18 in. well 500 t:: :c aoo,tr.',. deep’ (5)' ;: STUACTE“ OF'UTAB

‘rom NE Cor, Sec 28, 18- in. well 500 ft." to 800 ft. ‘deep (6) 8 629 w.693 from N‘Rc
}3, T42S, R13W., 14 in. well 510 ft. deep (south of Hurricane, UT) USE: "Irrigation:

M
1
'
1
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Addendum 2
Letter of September 10, 1999, from Prisbrey to Utah State Water Board



AARON J. PRISBREY
ATTORNEY AT LAW
1071 EAST 100 SouTtti. BLDG. D. SUITE 3-S
ST. GEORGE, UT 84770
PHONE (433) 673-1661 Fax (433)673-3561
September 10. 1999

Utah State Water Board

Division of Natural Resources. Southwest Region
PO Box 306

Cedar City. UT 84721-0506

via facsimile 586-2789

Re:  Application for Permanent Change of Water Filed by Bloomington Water Co. for Water
Right 81-441(A32568, cert. 9629)

To Whom [t May Concern:

[t is my understanding that the Bloomington Water Company has entered into some type of
agreement with Leucadia Financial Corporation wherein Leucadia has secured an option to purchase
the water rights from the Bloomington Water Company. [t further appears that Leucadia intends to
place some wells adjacent to property owned by LaDell Prisbrey. who [ represent. The Application

for Change of Diversion was apparently published in the Spectrum.

However. as the application for change of water was listed under Bloomington Water Company as
opposed to Leucadia. my client was not aware that the proposed change had been published.
Regardless. please consider this document as our protest to the proposed change of diversion.

In speaking with my client, it is my understanding that there is already insufficient water in the area
where Leucadia intends to place their wells for a golf course. [t appears that the water already
appropriated in the basin of the proposed wells is being mined at a rate of one and a half feet per
vear. This will obviously impair the existing water rights of Mr. Prisbrey as well as the rights of
other land owners in the area including the LDS Church, as Leucadia intends to pump 2.33 cubic feet

per second from their wells year round.

Regardless of whether this protest is filed in a timely manner, [ think it is incumbent upon your
office pursuant to Utah Code Ann. § 73-3-8 to determine whether there is unappropriated water in
the proposed source and that the proposed use will not impair existing water rights. Your attention

to this matter is deeply appreciated.

Sm?:e:ij,\/"— ) i

QA -
\/
‘/Prrsbrev

S ——

AJP/js
cc: Mr. Ladell C. Prisbrey



Addendum 3
Memorandum Decision of the State Engineer



[N THE MATTER GF CHANGE APPLICATION )

) MEMORANDUM DECISION

NUMBER 81-441 (223227) )
Cnange Apolication Numoer E1-441 (a23227). 1a the neme of Blocmington Weter
Cempany IncCrporétad. wes Tiled on April 13 1999, to change the point of
diversion. place ard neturs of use of 2 33 cfs of water Herstoforz, t-s water
has teen civertad from @ 12-1rch well. 67 Tast casp. locatza Nertn 2942 fast anc
west 1951 TzeT T-cm the Sc Corner ¢ Section 6 T43S RISW SL3&M. anc usag for

] *¢l5 rss (scis sup01y c© 138 €35 acres) 1n the

507
sJpelementa

SExNWi, N3Sc# Section &, T43S. R1Sw SL8&M : SiNcx, SEY

SwhNwy Section 7. SwNE 5
Sectien 11: S¥. SuNEj ScPLTOH 12, NE%. ExNwi. lE%SW“ NW4%SE% Secticn 13. N¥NEY

NE¥NWY Secticn 14, T43S, R1gWw. SLB&M

Fereafter, 17 1s propesed to Civert 2 33 ¢fs of water from five (or fewer) 18-
incn diameter by 200 to 600 f2et cesp wrcargrounc watar wells locatza (1) North
250 feet and East 300 feet frcm tne Sw Corner of Section 24, (2) Nerth 30C fest
anc East 0 fzet Trom the Si Cerner of Secztion 25 (3) Nortn 250 feet and Eest 400
fzet Trom the S% Ccrner of Section 25. (2) Nertr €25 faet anc East 200 fzst from
tne Sk Corner of Section 26 anc (5) Ncrth 500 T2et anc West 350 feet from the
S¢ Corner of Sectien 26, &l1 w-thin T43S. R13w, S.B&M. The water 1s to be used
far supplemental 1rr1gatzon c* 160.00 acrass. Timitad to the sole suopiy Ter

ctT

38 635 acres. 1n the SuSwi. SEx Secticn 25: WyNS. ExNWy. SWy. SuScy. MwkSEX
action 267 SEV<W}. SuScx Section 27. Ei4. Eywy Section 3¢, s Sec:Ior 32. all

n Td3S, RZ5W. SLB&M.

T~im on April 28, 19GS, erc Mey
ey for L3lell

Tne 2polication wes advertisec in Tne Lz-1v Scact

€ 1999, and & lates protest wes filed by Aarcrn J Prisorey. attorne

Prisoray. A hearing was not h”TC By lzzer ccrrasponcences, tne applicant has
notec that the prooesed peint cof diversicon described as (1), above. has been

1nc:rr:ctly Gescriced, 1s on Hraoeruy nct belcnging to the apolicant. and will

not te develcped uncer this agpiication

The subject water right 15 wizthin an z~2a thet is currently under an active
adjucication crder of the Fiftn Judicie! OistricTt Court. In evalugting the
varicus elements of the underlying righ: 1t 15 nct the intention of the State
Enginesr to acjudicate the extent of the right bu* rather to provide sufficient
definition of the right to assurs that cther vestad rights are not impaired by
the cnange without compensation and tnit no enlargement OCCurs [T, 1n a

subsaquent acticn. the court acjudicates that this right 13 entitled to gither
mors or less water. the State Engineer w11 acjust the figures accorcingly.



vnAnGE APPLIC T1ONNUMBER
81-441 (223227)
PAGE 2-

Tne protastant is concerned that withdrawal of water from the proposed wells wil]
impair and interfere with his rights and those of others in the arsz. It jg
contended that the grounawzter levels in the vicinity are declining &t prasent
rates of withdrawal and the additional withdrawals will exacerbats this
situetion. [t is the cpinion of the protaestant that thers mey be no

unéopropriatad watar gvailasle to be takan under this apolication.

Tne subject application procosas to chance an existing watar right. It does not

&gk TO acprooriate additicnel water. The peoints o f diversicn ars being moved
to new locations severa]l miles distent f*om the histcric scurce. Present
informaticn does not suggest that the proposed sourcas are hydrclogically
disconnected from the historic source. Hcowever, the propesed changes may
introducs @ situation of more direct infiuence with other existing sources that
not evident uncsr the historic use. Tne State Enginesr does not fincd it
rsasconable to reject a cncnge applicetion soiely on the basis that it may result
in possidle interfarance with other rights. Hcwever, approvaT ofan/ appotication

is given upcn concitions intended to provide razscnebie protection for the prior
richts of ofher wetar users.

Wés
as

is, thersTars. ORDERED and Application Number 81-441

It
APPRQOVED subject the follewing conditicns:

1) This dooraoval is gfven subject to prior rignts and the apelicant shell be
liable to ccmpensats or replace waier tc any impei: ed pérties as may be
iction.

stipuiatad or ceﬂreec by & ceurt ¢¥ competzant jurisd

R Y

2) The subiact weter right is limitsd to irrigation reguirsments of 1
cres with a maximum diversion alicwance o 831.81 acre-feet per year for

thws use. Neither the acreage nor civersicn limit shall be excseded under

this ageroval.

Any wells drilled under this apprcoval anc Tound to be unsuitable for the
propcsec use shall be properly etzndoned in accordance with Utah Stats
Administrative Rules for Water Well Orillers, Section R635-4-12. Point
Number (1) is deleted from the filing cue to its unsuitability for

development.

3)

4) Now that the watzr right is moved cut of the historic well. it shell be
nproperly abandoned in acccrdance with Utah State Administrative Rules for

Well Orillers. Section R635-4-2.



81-441 (a23227)
PAGE 3-

Tnis Qecisien 1s subject to the provisions of Rule R655-6-17 of the Division of
Water Rights and to Sections 63-460-13 and 73-3-14 of the Utan Coce Annotatad.
1953. which provide for filing erther a Reguest for Reconsideration with tne
State Engineer or an appeal with the aporopriate Oistrict Court A Request for
Raconsicderation must be filad with the State Engineer within 20 days of tne dat=
of this Cecision However, a Request for Reconsideration is not a prerscuisits

ta f1linc @ court &ooeal A court aposal must be filed within 30 cays afie- tne
date of this Decision, or 17 @ Request for Reconsideration hés teen filed, within
30 days &fter the cate the Regquest Tor Reconsiceraticn is denied. A Rsguast for

zzons1deration 15 consicered denied when no action 1s taken 20 days after the
Regquest 15 filed.

Qzzed thi1s 157 dey of Cctooer. 1999.

oz

Ropert L

RLM.KEC et

15 day of Cctooer,

egiled & copy of the foreso'rg Memorarcum Decision this
1669. to

Blccmington Weter Company Incorporatec

144 West Brwcnaw Ré . Suits 4~
4770

._

St George., Ul

(D

Kerarick J Hafen
Atterney at Law

PQ gcx 623

Sanza Clara UT 84763

Aarsn J Prisorey

Attorney at Law
1071 East 100 South - Bldg D, Ste 3-S

St George UT 84770

BY: (;_') bLf?/U ‘Tﬂ//‘/

E1leen Tooke. Secretary




Addendum 4
Ruling on Motion for Summary Judgment



IN THE FIFTH JUDICIAL DISTRICT COU@,ViN AND FOR
WASHINGTON COUNTY, STATE OF UTAH

LADELL C. PRISBREY,

Petitioner,
vS.
BLOOMINGTON WATER COMPANY,
INC., ROBERT L. MORGAN, STATE
ENGINEER, and LEUCADIA FINANCIAL
CORPORATION, a Utah corporation,

Respondents.

RULING ON MOTION FOR
SUMMARY JUDGMENT

Case No. 990502168

Judge James L. Shumate

This matter comes before the Court pursuant to Respondent’s Motion for Summary

Judgment, filed November 30, 2000. Petitioner responded on December 19, 2000, and

Respondent replied on February 21, 2001. A hearing was held on the matter on February 28,

2001, at which time both sides presented argument to the Court.

Having heard the parties’ arguments, having reviewed the parties’ memoranda, having

reviewed the relevant law on the matter, and being fully advised in the premises, the Court

now rules as follows:

BACKGROUND

This matter involves a dispute over water rights, and notice provided by the State

Engineer’s office regarding an application to change the point of diversion of those rights.
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Respondent Bloomington Water Company ("Bloomington") owns several water rights in
Southern Utah. Defendant Leucadia Financial Corporation ("Leucadia") has leased water
rights from Bloomington. Leucadia wanted to change the point of diversion of several of the
water rights in which it held the beneficial interest. Therefore, Bloomington filed the
appropriate change application, at Leucadia’s request, with the State Water Engineer, pursuant
to Utah Code Ann. 73-3-3.

Pursuant to Utah Code Ann. §73-3-6, the State Engineer published notice of the
application for two successive weeks in a newspaper of general circulation in Washington
County (the county where the subject water right are located). Under Utah Code Ann. §73-3-
7, the time for filing a protest to the application expired May 26, 1999. Petitioner admits that
he did not file his protest before this date, but asserts that he is properly a party to this case as
the State Engineer allowed him to appear in the matter, despite the fact that his protest was
untimely.

Petitioner asserts that the Notice published by the State Engineer was deficient for two
reasons: First, Petitioner argues that the Notice published by the State Engineer was in the
name of Bloomington, not Leucadia. Petitioner argues that, because Leucadia was the real
party in interest, Leucadia should have been listed as such in the Notice. Petitioner argues that
this was critical because he did not know that the water rights listed, with Bloomington as the
owner, were the water rights that might affect his property. He asserts that as far as he knew
the water rights which might impact his interest were held by Leucadia and, had Leucadia been
listed in the Notice, he would have realized that the water rights in the Notice were those that

were adjacent to his property.
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Second, Petitioner asserts that the Notice contained a faulty description of the points of
diversion in question.

Respondents argue that Leucadia is not the "applicant” in this case, and that the
description given as to the points of diversion is in a commonly used format, and therefore
does give proper notice as to location.

ANALYSIS

Because of the substance of this ruling, the Court does not reach the issue of whether

Petitioner is a proper party to the action.

THE COURT GRANTS DEFERENCE TO THE STATE ENGINEER IN
DETERMINING THE FORMAT IN WHICH LOCATIONS ARE LISTED IN

A NOTICE.

Although the manner of describing the locations of the proposed points of diversion
that is the subject of this case may not be clear to one who has no background whatsoever in
the field of describing points of diversion, the Court will grant the State Engineer a certain
latitude in determining how to publish the description of the location of the points of diversion.

The description in the Notice was as follows:

POD: (1) N 250 E 300 from SW Cor, Sec 24, 18 in. well 200 ft. deep 2) N

300 E 0, 18 in. well 200 ft. to 600 ft. deep (3) N 250 E 400 from S% Cor, Sec

25, 18 in. well 200 ft. to 600 ft. deep (4) N 625 E 200 from S% Cor, 18 in.

well 200 ft. to 600 ft. deep (5) N 500 W 350 from SE Cor, Sec 26, T43S,

R15W., 18 in. well 200 ft. to 600 ft. deep. (SE of "Little Valley")

Petitioner argues that this form of listing the points of diversion is fatally flawed in that

each separate point does not have a complete description (some are without Township, Range
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or Section), and therefore does not give an accurate description of the location of the proposed
points of diversion.

Respondents argue that the location as listed is a run-on hybrid "sentence" that uses
commas to indicate the omission of words understood by the contest of the "sentence", or to
separate elements of the sentence that grammatically "belong" to two or more wells, but were
only expressed-after the last well.

Thus, in this case, the "missing" Township, Range and Section coordinates are found at
the end of the "sentence" and apply to the entire description.

The Court will grant deference on this issue to the State Engineer. Although the Court
initially found the description as given to be somewhat cryptic, use of this type of notice is
evidently common-place in the trade. A neighboring water rights holder, who is presumed to
have a certain amount of expertise or experience in water rights description, should understand
the location of the points of diversion as listed in the subject Notice.

By his status as a water-right owner, Petitioner is deemed to have sufficient expertise
and/or experience in the area to understand this common, usual format for listing locations.

Therefore, the description as published in the Notice by the State Engineer was
sufficient to give notice.

THERE IS NO STATUTORY REQUIREMENT THAT A "REAL PARTY IN
INTEREST" BE IDENTIFIED IN A NOTICE.

1Rc-:spondents use the following sentence as an example: "We approve of, and are willing to participate
in, the 4-day work week." Respondents point out that the element "the 4-day work week" belongs to both of the
preceding phrases.
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There is no statutory requirement that a "real party in interest” must be identified in a
notice on a change application.

Petitioner argues that if Leucadia had been listed in the Notice, that he would have
recognized the rights in question as some proximity to his interests.

Respondents argue that the State Engineer only has the ability to act on change
applications filed by the owner of a water right. They argue that because Bloomington is the
owner of the rights in question, they are the only "applicant" under Utah Code Ann. §73-3-3
who can be recognized by the State Engineer. This assertion is incorrect. Utah Code Ann.
73-3-3(2)(a) reads:

(2) (@) Any person entitled to the use of water may make permanent or

temporary changes in the:

(i) point of diversion; . . .
UCA §73-3-3(2)(a) (1953, as amended) (emphasis added).

Here, Leucadia is a party entitled to the use of water. By this statutory language,
Leucadia may be an applicant. However, the simple fact that Leucadia may be an applicant
does not change the fact that there is no requirement that Leucadia, as the party in interest, be
listed in the Notice. There is no rule that says that the notice is deficient if it does not list
them.

Further, the Court finds compelling the Respondents’ argument that the subject Notice

advertised the exact locations of the proposed points of diversion, and that the failure to

include Leucadia in the Notice does not change that fact. As stated above, as a water-right
owner, Petitioner is deemed to have sufficient knowledge of this type of description and should

have been able to recognize the points as relevant to his interest.



-6-
CONCLUSION

The location in the Notice was in the form of a run-on hybrid "sentence." Such format
is common-place in the "water-right holding community”. By virtue of his position as a
water-right owner, Petitioner is deemed to have the knowledge and/or expertise necessary to
understand this, and to decipher the location given in the Notice.

The fact that Leucadia could have been an applicant in this case is of no consequence.
There is no rule that says that they must be listed in order for the Notice to be sufficient.

Further, the Notice here gave the exact location of the proposed points of diversion. The fact

that Leucadia was not listed in the Notice does not change this fact, or excuse Petitioner from
not recognizing the locations in the Notice by virtue of his knowledge and/or expertise in this
field.

Respondents’ Motion for Summary Judgment is hereby granted.

DATED this £-3 _ day of April, 2001.
—_— .
m

JAMES L. SHUMATE District Court Judge
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Certificate of Mailing

I hereby certify that on this 25 _ day of April 2001, I mailed true and correct copies
of the above and foregoing document, first-class postage prepaid, to the following:

Aaron J. Prisbrey, Esq.
ATTORNEY AT LAW
1071 E. 100 South, Bldg. D, Suite 3
St. George, UT 84770

Thomas W. Clawson, Esq.

VAN COTT, BAGLEY, CORNWALL & McCARTHY
50 s. Main Street, Suite 1600

Salt Lake City, UT 84144

Heather Shilton, Esq.

Michael M. Quealy, Esq.

ASSISTANT ATTORNEYS GENERAL
1594 W. North Temple, Suite 300

Salt Lake City, UT 84116

Kendrick J. Hafen, Esq.
ATTORNEY AT LAW

P.O. Box 623

Santa Clara, UT 84765

ﬁw_j’u e

Deﬁuty Court Clerk
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Order Granting Respondents’ Motion for Summary Judgment



VAN COTT, BAGLEY, CORNWALL & McCARTHY
THOMAS W. CLAWSON, No. 5679

Attorneys for Leucadia Financial Corporation

50 South Main Street, Suite 1600

Salt Lake City, UT 84144

Telephone: (801) 532-3333

MICHAEL M. QUEALY, No. 2667
HEATHER SHILTON, No. 7819
ASSISTANT ATTORNEYS GENERAL
MARK SHURTLEFF, No. 4666

UTAH ATTORNEY GENERAL
Attorneys for Utah State Engineer

1594 West North Temple, Suite 300

Salt Lake City, UT 84116

Telephone: (801) 538-7227

KENDRICK J. HAFEN, No. 4217

Attorney for Bloomington Water Company, Inc.
P.O.Box 623

Santa Clara, UT 84765

Telephone: (435) 634-0244
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

IN AND FOR WASHINGTON COUNTY, STATE OF UTAH

LADELL C. PRISBREY,

Petitioner,
V.
BLOOMINGTON WATER COMPANY,
INC., ROBERT L. MORGAN, STATE
ENGINEER, and LEUCADIA

FINANCIAL CORPORATION, a Utah
corporation,

Respondents.
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ORDER GRANTING RESPONDENTS!

MOTION FOR SUMMARY
JUDGMENT

Civil No. 990502168
Judge James L. Shumate
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Respondents’ Motion for Summary Judgment came before this Court for hearing on
February 28, 2001. The Honorable James L. Shumate presided. Petitioner was present and
represented by his counsel Arron J. Prisbrey. Respondent Leucadia Financial Corporation
(“Leucadia”) was represented by Thomas W. Clawson. Respondent Robert L. Morgan, State
Engineer, was represented by Michael M. Quealy and Heather Shilton. Respondent Bloomington
Water Company, Inc. (“Bloomington™) was represented by Kendrick J. Hafen. Based on the
Respondents” Motion for Summary Judgment, Memorandum in Support of Respondents’ Motion
for Summary Judgment, Memorandum in Opposition to Respondents’ Motion for Summary
Judgment, Respondents’ Reply Memorandum (Motion for Summary Judgment), oral argument of
counsel, a review of the relevant law on the matter. and for other good cause appearing thereon;

THE COURT HEREBY FINDS as follows:

1. Bloomington, as the owner of the water rights at issue in this matter. filed an
appropriate change application, at Leucadia’s request, with the State Engineer. pursuant to Utah
Code. Ann. § 73-3-3 (“‘Bloomington’s Change Application™).

2. On April 26, 1999, and May 6. 1999, the State Engineer published notice of
Bloomington’s Change Application in The Spectrum, a newspaper of general circulation in
Washington County (the county in which the pertinent water rights are located), pursuant to Utah
Code Ann. § 73-3-6.

3. Under Utah Code Ann. § 73-3-7, the time for filing a protest to
Bloomington’s Change Application expired on May 26, 1999. Petitioner admits that he did not file

a protest with the State Engineer before this date.

o



4. The published notice of Bloomington’s Change Application contained
information that informed the public of the contents of the application and the proposed plan of
development.

5. The published notice of Bloomington’s Change Application provided the
exact location of the proposed points of diversion and otherwise described the water rights at issue
with sufficient detail to give notice of Bloomington's Change Application to other water users,
including Petitioner.

WHEREFORE, THE COURT CONCLUDES as follows:

1. The State Engineer’s published notice of Bloomington's Change
Application was sufficient to comply with Utah law.

2. There is no statute or rule that required Leucadia to be listed as an
“applicant” under Bloomington's Change Application.

3. Petitioner’s protest of Bloomington’s Change Application was untimely
pursuant to Utah Code Ann. § 73-3-7 and Utah Admin. Code Rules R655-6-3(F), -3(K).

3. Interested persons must file protests with the State Engineer within twenty
days after the notice of a change application is published in order to participate in the administrative
proceedings as a party. Petitioner did not file a timely protest. and therefore, did not participate in
the administrative proceedings as a party. Because Petitioner failed to exhaust his administrative
remedies as required by Utah Code Ann. § 63-46b-14, Petitioner does not have standing to seek
judicial review of the State Engineer’s October 15, 1999 decision granting Bloomington's Change

Application.

228 228236v1



IT IS HEREBY ORDERED that Respondents’ Motion for Summary Judgment is
granted, and Petitioner’s Amended Petition for Judicial Review of Informal Adjudicative
Proceeding and Request for Trial De-Novo is dismissed.

DATED this ____ day of May, 2001.

BY THE COURT

James L. Shumate
Fifth Judicial District Court Judge

228 228236v1



APPROVED AS TO FORM:

By

Arron J. Prisbrey
Attorney for Petitioner

MARK SHURTLEFF
UTAH ATTORNEY GENERAL

By: M /

” Michael M. Queal¥__~"
Heather Shilton

Assistant Attorneys General
Attorneys for Robert L. Morgan

B}i/<fu U/kéjﬂ%[u/

Kendrick J. Hafdn)
Attorney for Bloomington Water Company, Inc.

VAN COTT, BAGLEY, CORNWALL & McCARTHY

C~Thomas W. Clawson
Attorneys for Leucadia Financial Corporation

228.228236v1



CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the (PROPOSED) ORDER
GRANTING RESPONDENTS’ MOTION FOR SUMMARY TUDGMENT, to be mailed first
class, postage prepaid, on May 9, 2001, to the following:

Thomas W. Clawson, Esq.

Van Cott, Bagley, Cornwall & McCarthy
50 South Main Street, Ste 1600

Salt Lake City, UT 84144

Michael M. Quealy, Esq.
Heather Shilton, Esq.

Assistant Attorneys General
1594 West North Temple, #300
Salt Lake City, UT 84116

And, to be hand delivered, on May 9, 2001, to the following:

Aaron J. Prisbrey, Esq.
1071 East 100 South
Building D, Suite 3

St. George, UT 84770
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