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I¥ THi WPLME COURT OF THA STaTL OF UTAH

In the Matter of Lhe Adopbiem of 1

Oersld Asel ¥alten and Jehs Earl

¥altos, 3
"

Darrell 7. ¥orthen and Caroline
¥alten Werthen, his wife, s Care No. 7933
Petitioners and Respondents,
¢
Ve

Gerald B, Waltem,
Protestent and Appellant.

17 petition the Court to
grant a rehesring in the adove canze, and upon waeh
rehesying bo affirm the Judguent of the lower cours
and for gromnds therefore alleges

1. This Cowrt failed Lo ensider the entire
yecord e determining that the evidenee was Snsuf-
flelent to euppert the findinge, conclusions and Judge-
seat of Lhe lowar court.

S

ng for digitiz / vided by the Ins e of Museum and Library Services
m/ug\ Act, (/(//7 // the Utah S e Libra
1in errors.
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2. In determining that the evidence was insufe
figient to support the findings, comclusions and
Judgeents of the lowey court, this Court exoeeded
its powers of review, failed to give effect to the
sore advantageous positien of the tydal judge in haw-
ing the witnassey before hin, and adopted a2 male of
smstruetion applicable in eriminal cases Cor purpose
of deternining desertion or abendawsent by & parent
of & child,
mant of the trial court in the motter inwelving the
custody of the mincer children did not satisfy the
requirensnts 42 Seetion Td-30wd, Utah Code Annotat
1953, |
Seaticn 18304, Utah Code Annotated 1953 were not
satisfiei by the deerse in the previcus oustody setion,
this Court has adopted a prineiple of comstruction
whioh will render ineffectusl the provisicns
section of the statute,

of suoh
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BRIRY
Genernl Statement

In support of ¢ he foregeing Pebition for Re-
bearing, Respendents desirs to refur e ocourt to
argument set @ut in thelr brief hevretolore filed
herein and slse discuse thoss portisne of Lhe eouri's
mede, Tne grounds set owb in tbe Petitien for Nehsar
ing vill be diseussod wder two headings:

Suffieimay of the Svidence
the Judgoent of the Trial Court &

ARGURERT

hnmmuwmmmm eited inelud
ing the oase of Stonley ve. Stanley, %7 Uteh 520, %
Mm “" to Lhe ‘ffm thet m SateraIning

Sponsored by the S.J. Quinney Law Library. Fundin,
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ths evidenge is sufficient te suppord the findings
of the trial court, the Suprene Cowrt will not, on
coaflicting evidmow, sot aside the Judpsent hut will
eonsider the faeh that the trial eowrt bas before it

the various parties wnd witnesses, and had st oppor-
tunity to cteerve thelr dwscency on Lhe wituess stand,
their frankness md candor or want of 1%, and there-

was protesting the adoption. It smst be kept in mind
that at the time this petitien for sdoption was

and uoties thereal given to Appellant Respendent w
appear end protest the appliest is & matier of
fast, the rescrd disclones that uo formsl protest was
time o the duy of the hearing asd then sttespled $o
defest the adoption jwececdings,

it for no cther

Sponsored by the S.J. Quinney Law Library. Func
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reasot: the Supreme Court should look with a great
degres of akepticism ot the "glib® testimuny of
Appellant as to his Lllness and inabliliity to suppord
his children or his ressons fopfailing sc o do.
It was ealy througi severe cross exsminmatiom, for
essspleo, Liat counsel was able to elieit the Laek
that slthough Appellasmt clsimed Lv lave been {11, he
was in faet working and earning & sabstant
sousy during the perdsd of time whish he miﬁh&m
helped to support ni1d

o0, At is wery diffleull, if mot me,

cascns 4n the

fous siates during the past § Jears with respect

sarning eapacity, state of bealth, ability %o pay, bis
state of nind with pespsst o his dildren. P,
woll knew that be was in & positien wheps he edld not
vory well be investigted mnd eertainly eowssel hed no
sppeartunity to do thek prior e the heardng. It would
have bewn & completely futile snd newdless gesture to

e
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e have attengpted to tuke deprsiticne or nake S
wsbignti e anticipating & protest on the part of
ippellant matdl it was known that Appillnt actually
resisted the adoption and ab the time (b beosmo known
that he was protesting the adoption there was nelthey
tims acr mffigient funds e¢ 30 dos  Certainly, howvegy
the Gowrt should consider the fasbs relative o Appele
lmt's feiluve to show sn isterest in bis childven a0
bedng mors persusiive than iis belated protestabions
ot the hesring,
the intent to absndon on the part of the Probestant
"muel be proved Yy bim who neserts 48, by prood &
to estadlioh an offenss beymd & resscnable deubd, or
ummmmm ‘hy olexr snd indubiteble
svidanee. '* Although we fesl thet this atatment by
the Court puts & greater Wurdms oo the party sseldng
Vo sstablioh dessrtion and abandeomwnt thon the

o i

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



legislature intmded, avvertholess sven should
at rule de applisd in this case 2L has Doen
satiafisd ty the svidence in the record md sup~
ported by the finding of the trial ommrt.

In the imstand case the Cowrt spparenily cwver-
Jocked the eltation by Respoadent of the sase of
State vs., Clark, 148 Mina, 399, 162 N.¥. 452, In
the Qark case the Defendsnt was setuslly ohorged
with tis grise of wvillfully dsserting snd shandoning
b uine daild, The facks established that dw hed
paid a eonsidersble greater sux for mppart of his
thild during the adloged paried of sbandomsent thah
of twe children, dot the cowrt uphsld the wenvietion of
the erizme om the grounds that thers was suf figient

10 soompanisd by sn Sntention to wmbirely forssie

. W ehild., Theve wet be an Inbertian to sever tiw

parental relstion snd wholly throw off all obligatione
wle
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that spring frem ib.*

Uader the ruling of the Supreme Court as seb
forth ia its opiniun filed berein, it will be fa-
possibls ever tv sstablish deswrtion and abund
aent unless the Suprece Couwrt 4s willing to sllew
the trisl sourt a3 the trier of the fact to nake
meh doterninstion unloss woatrery to elear wel e

fom eme sithin meh rule of cm-'

L

The fzet that the sdoption statute is ans in
darogation of the commen law and mmimwm
stristly construed-~as pointed out in the Sourt's
epinioneein no way affecta the guantum of prood
Wat ie necwssary Lo sustain the allugations of the
petition, Adogiicn bas alwnys bem, wsd osbill is,
an equitsdle prosesding and therefore the weight
the evidenos as deternitwd by the teisl oot s
to be wphald by the eourt o appesl mﬁm such
doninion or deterninstion by the lovwr cort ie
whelly sgainst the weight of the evidence or thet

s
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there §» ne conpebwnt evidemes %0 mppart 48,
tufertunately the Couwrt in its opinien as in
no way sttenpted 0 mswer oF explain the asthority
esited Yy Rempondents in their brial to the effect
thet evidemes of the type here invelved i» sufficient
to sustein & finding of desertion and abardonnt .
Tos case of Stamsny we. Parley, 68 iris. 159, 20}
Fae 24 507, is neither nmtioned, disasond nop
distinguisind from the jastant mtter, Nor dms
the reascning of the various courts in the casss
dted by this Court in its opinion reguire & reverssl
o the fwignent. ALl of the cases meferred %0 i the
Court's opinion denl with gmersl stabtommte of the
W ad in hwrxony with Hespedent's position,
indeed, we respeotfuily subnit that the owurd
mumwmmmmmmh'
e case of In re Gleom, 111 Utah 345, 3480 P, (M)
B0, In the Cleow Case the cowd wan wnsersed with
e suffislinoy of the svidmes 1o mistain the jJwige
wab of the Juvanlle eturt depriving the fother of
he euatody of his uinoe ohild on the groumds of ite
wdi
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deing "negiected wd deopmdent®, (Mot omiy did

the Javenils ewurt deprive the falder of custody

of his child but made an arder Yeguiring him to my
$30.00 for ite sapport,) Assuming that the Jwig-
ment of the Juvenile court came within tho recuire-
sunts of Section T8-30=h, V.0.A. 1953, (althmgh
from vhat is Mereinafier discosaed 1t wonld sess that
the Courtts opinicn in the instant cane wuld precliude
f8) tien we haws the anmclous situation of baving
e statute {See 78=30-, U.C.4. 1953) anthordaing
the adoption of a ehild without the emset of the
of ite sustedy by & Juvmile court as the trier of
the faot, ssd having snother statute (Swe. 7830-5
UsCeks 1953) vemuiring the m»m surs to be
mmwmnmm.eaammwmmm
"eynd & ressanekie dodt®,

At the risk of over wpimsis, we wbuld 1ike to
parews the ssalogy & 1ittle further. ' Let us toke
the fact sitution disclosed in the Clason Cene,
thare the Jevenile eourt deprived the father of the

Sponsored by the S.J. Qui




oustody of his child on the gromds of “meglest®,
fSuppose that later the aumt md wnele, o vhom onme
tody of e ehild wvas given, filed o petition for
adeption, setting up that consent of tw parent was
a0k negassary begsuse of ths decres depriving sush
prmt of the cuetedy of the chlld e acomnt of mok
negieat, (200, See. THe30wh, U.Cik. 1933).
e the statute, the adoptics weuld be allowed, des-
pits all protestation of the fatine,

G the other hand, what 11 & poditian bad bewmn
™ the gromds of deserbion snd absndonment under
the provisims of Seetion 7823, Uulois 1953 (Doxrw
fng tn mind that both secticns refer to the status
of "desertion®. YWould the Supreme Ot then say
that wpon the sase state of facks adophl co would not
be silowed besaune the evidence vas imeal flcimt to
sutisly quantum of proof necessery in & erindesl
oase, Lowwits “heyend a ressonable doubt®? JTs a
dstriot court to be mre closuly supervised |
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its findings of fact mare ssrwfully sorw
than thoss of the Juvanils ecwrt?

We wuld alee like to polst cul that this Cowrt
ia the Glson Cane gave weight fo tw fauh that the
sinoy fnwveived *is embeanted with her grandfatherte
home viiare she bas liveld for 8 yuare md she wante
o stay there,.* Nhat aboud the mimer shildren here
e testifisd that they vere hippy wikh their foster
father and thet thay wvartod 10 be sdepted as his
children?

Ve singerely urge ths Court to rescusider ite
desision which wpparently requires s differemt
wantun of proof for sdophios wnder ane provisio
of the statute thm wnder the other and gives of foet
W Judgnents of the Juvenile sourts where those of
WWMMFW.

13

m WW @? W 'M ‘-":"2?‘;?"'57:'." - |

The Court's opinion apparently refuses to give
offest to the provicus determination of enstody made
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W the lowr ecurt on the ground that swb * judpe
mat is omdi tienal™, Ve wonder Vet thoe cvurt means
W the apression "emditimal®. The Jaigamt sxpree-
sly prevides that pladatiff (Respondmt hevein) *be
@i ohe is berely avarded the sxslusive cure custedy,
od gontrol of the miner children of the parties.”
This deternization is bamed oo & Pinding oF fast to
the sffest that the defendmt (ippellant bersin) had
deserted md sbhmdonsd his whildrsn, Thers iz nothe
iag scuivoesl or cmditiomal about such determisationm,
Thw fast that the deures goes even further md prov
vides thet ippellmt has 0o 1ight sven to sus, izl
bave made spplicetion to the et for pearmisnion

80 to do and siull have mads proper provision for

e support and ssintemmos of aatd winor ehildyen,"
is nerely indicative of ks power of e cmurt in

Ws entinning Jurisdietion sof the matior to saks

wmeh mdification of L6a decrew as the olroumston o
mey Justify and require, Coertudnly o provisim
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inssrted in the Judgmmt e thw protectie: of
¥re, Worthsn and glving her sedtwrity in the sbedlube
dgt of parental control wnd supervisiom of the
@®ildrer shauld not be used as & baske for suying
that the judgnmt weading ber custeody of She
exildren was anytihing lose than whab it stated it was,
This owrt koo lemng subaoribed Lo the doctrine
that in & divores acticn or climr action invelving
the separadion of bueband end wife, the eourt re-
the decree ®with respeet to the disposal of the
ohildpen or the distsibution of propurty se shall
b reasnable sud preper.® The atatute, Sectim
Kim3e5, Ualode 1953, oo provides with respeet ¢
protetdon has W By
t¢ separste maintemance sl oths» sotiaw uwima
oustody of ehildren, Shorefors, if gny Jwigeent &
sustody of a miner dhild L5 mboot Lo revier and
nodificaticn where cireumstonces require, shat dife
Lormios does it male whather the desree reserves
Jurisdiotion to modify the decres ar aven preseribes

divores and the same Lsberpre
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st of the aonditions that must bo met precedent
to sueh modifioation? Sew, Jones v, Jows, 104
Btak 275, 139 P, (3¢) 222,

is far as we have bemn akle to ummw
ealy ecurts having pover to deternine mstody of
winor shildren (outelde of the pover of the Suprems
Court in special procssdings) are the Distriet Cowrts
snd the Juvmile Cowrts. In Doth inslanaes, the law
spegifinally provides that sueh ecurt shull huve
omtimuing juriadiction to make seeh Dap
o wditiontion ss may be Justified undey the alre
wmstances, Ssotiem 55-10-5(3), relating te
ontinuing 3 tHen of the Juvenile oourd, proe
videss

“ihen Swrisdictien shall kewe beun sopiyed
W e cowrt o the case of any obild, sueh
M@ shall m&m m m purpose of sush

 bee ' | m mz‘ m, uelese
mma pm mma. . o®
Sestion 551032, forther provides, in paris

tody of its parwmts or lagal guardian without

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the consert of sich purents or Jegd
gardiss wless the st shall find
from the evidemes introduces i the

mthtm»mt wmlmﬁ""

Adtitionsl sestims relats 40 prossedings by
permats to regain coatody of adner shildren plaved
fn the eare of ap institution or licmsed shildren's
aid sodinty.

Te only Judgeent relating to cutody of & minor
¢hild not mbjeet tc omage or alb araticon is e of
hat if the proviaices of Sesticn T€30m, Veed.
1953, am % be gives sny signifiesncs or offect
Liem they mmt relate te adjudicetions of oustody
which ure subject to medifiestion or change, °
te deares of the lower sourt in the case of Caroline
Walton v, Geraldine Ualton, being Civil Xe. 84033,
although by $te tayme reserving Jurisdiction of the
Ratter o make such future changes as o yigitation
a0 the sireusstances might Jstify, was one within

wiPe
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the purview of Sectim 78-30wh, U.0.A. 1953, and
elininsted the neeussity of obtalning omsent of
Appellamt to the adeption by Desponient s,

By vay of sussaricing brisfly the Potition ler

1. Eo smalderstion was given %o principle of
lavw veguliring affismmon of the Judpemmt of the lower
oturt unless elearly ageimt the wolPt of the svidence,

2 A different rale of law with respast to e
Quntam of proof necessary S0 esteblisl
or aggiect® wvas announced by tie eurt in the ouse
of In re Jenss, wupra, than is ladd down in the
lnstard case feor determind
instance the determination of the faot finder obvistes
the aecessity of dbtuining eoumsmt fyom the psrent
a8 5 condition procedent to adepiicn

be A1 cases invelving eustody of miunor dillde
ven, (oxoapt the actusl Jndgamt of sdoption) are
mkjeot to the eantimuing Jurisdiotion of thw Cuurt
s ine right to meks modifisstion or swendeent of

e
-5
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the decree with rospect to eustedy as the alrwane
stances nuay roguire,

S, Tharefore, vhether the Judgent ftaslf
cxmtaing a stataent with respevd to the emtiming
sature of the eswrt's Jurisdiction is Imssterial,
ant She Judgmont is ene within the ewtomplation
of Jestim T8-30-4, U.C.4, 1953,

é. At a1l evmtse, the Judgment in the provicus
sage inwlving the ewstody of the winor children wep
absalute fn rature with respeet t6 suoh custedyw
speeifially grmiing austody of the winor ehildren
to Mrs, Valten (nov Worthen) upen the ground of

Comnsel most urgmily recuests the eowrt to
ot this Petition for Ushwaring to the md that the
mtter aight be fully argued and the foregeing matters
®ore gogently presented,

Wa m 1‘19. S
Newhouws mﬁﬁt
Salt Luke mw

Attorney for Respondents

é.ﬁ%
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