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OF TUE STATE OF UTAH
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m‘h ) APPELLANT'S BRIEF
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JBMi8 J. EVANS, pur - BT
RARL A. EVANS, RAY )

V, EVANS, and
CULLIGAN SOFT wa'fsn )
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u.!.‘&.sm"ﬁ.:i;& _g_w R
Plaintiff fm her Camplaint praying
for mg for 1n.§uries suffered vy her in
b} fall m the buaimﬁa establishment of de-

fendants, allegzing that aam fall vas occaam-

RS

W by the negu@enae of detendants in (1) plac-

i S A Yon

ng objects in tha area way where she was covie

elled to walk, over which .,meta} she trinpwﬂ

1 ” Poki sho i, B
g{ﬁ also for (2) eausing the floor on which

b® walked to be Slippery and dangerous,.(Tr. 70)
lhndmts denied neglisens




- Lo wee

(Tr. 20). The matter was tried to a Jury and
submitted to them on interrogatories for.a
specirl verdioct. (Tr. 88) The jury answered
Question 2 that plaintiff was contributorily
neglizent "in Lalling to observe and see the
merchandise platfomm over which she claims to
have tripped.” (Tr. 86) On the basis of the
answers to the special interrogatories the.
Court entered judgment on the verdict "No cause
of action.” (Tr. 89). W «x g pmpii . P
STATEMENT OF POINTS
I
QUESTION NO. 2 OF THE SPECIAL VERDICT ASSUMES
CERTAIN'FACTS NOT SUPFORTED ©Y THE EVIDENCE OR
AT LEAST ABOUT WHICH THERE IS A CONFLICT OF
. m o

QUESTION N0, 2 OF THE SPECIAL VERDICT ASKS THE
JURY TO FIND A CONCLUSION OF Law. “*7

e I1I £ R 4,, -
QUESTION NO, 2 OF THE SPECIAL VERDICT IS AMBI-

GUOUS AND MISLEADING.
o et s ? Wy e 3‘.'5:.»"

S o gt o S ) LT PO e s
v "14' {v:! %Qﬁ ’:\“v ES “rz’r‘v\w B ‘4): - e 'P W s
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éervation nor did he ask them to find whether
or not she saw the platform. Instead he told
the jury that she did not elther ouserve or
see the platform and put to them the abstract.
question: Was she gullty of contributory negli-
gence? This most ¢ertainly is reversible er-
ror. The jury should have been aske@_to dat¢r~
mine two aeparate facte an thia muhjact- |
1, Did Mrs. Cooper make obaervation or
the tloor and the abutting abJects to detarmine |
whether or not there were things over “hiﬁyw
she night trip? . B
2 Did Mrs. cooper fail bo see th@'abjectw
which were there to be seen? 1 yadas
But the court did not aubmit eihhar or theaa
questiana to the Juty Insteaﬂ th@ Cmurt sﬁated
as a fact that Mrs. COOpar neither obse served dor
Baw the merchandise platromm._ | | iff
It should be noted that the Court ua@d the
words "observe" and "see” conjunctively. In
80 doing he distinguished between these verbs,
He did not use them to mean the same thing or

else the use 13 redundant and one of the words

Sponsored by the S.J. Quinney Law Library. Fundin, / - dig / vided by the Institute of Museum and Library Services
Library Services and Techn. l 4 / // the Utah S e Libr
ll “hir /()(R tain errors.



8

o0

- 5

1s meaningless. He used th?p’abaarve in

the sense °f ”loak . (Did Mra. cooper look?)
And he told the Jury that she failed to look.
Secondly, hie told the Jury that she falled to
see the olatferm. In s» doing he invad@ﬁ the
province or the jury He told them.that carw'
t:in facts existed which ware the very faﬁtm

- %Lﬁ B W? ks

that ahnuld have been suhmittea ta th@ Jury

for their determinatmn.Ha “Tnﬁ trialﬁaﬂurt .
o s R

should never . . give an ingtruaticn to th@ Jury
which assumes as trua tha @xiatznﬂ& or nang
existence af any material fact Ln 1ssue ;n r§;~
pect to ‘which the evidence i:ﬁeanflictimu.
53 Am. Jur%?h?f?yséﬁ. 505. To do 5o 1nvaﬁaa

the province or ‘the Jury stim v; gF & HWR
Co. 1,13 Cal 559, 98 r. 672; m Lm. (m) 300
on v. United Hadﬁrna 1&8 cal. R?Q, 83 p, 60&:
Am, Cent.. Ins, z:,a.. v. mwu.m 55 caa,o. %55 177
P. 9785 15 RCL 738, T
Thc record 1s clear that Mra Gogbar é;d

‘&a

look where she was gnina and that she exercised
_ oo
the degree of care of a reaaﬂnably ﬁrudunt DEY-
Lok

son undev all the eircumstaneea thare ex&atin%,

Sponsored by the S.J. Quinney Law Library. Fundin, / l / vided by the Ins )/.WII. nd Library Ser
1/1'/77'41/_\ Sw' /T “hn, l m/n // the Utah S e Libr
’LI hin IO(R n errors.



in observing wiere sie was SoLig in Culligan's
store., The evidance indicates that she did
not sce the platform Lefore she tpipped .ver
it, but it was not becauee she did not make
reasonable observation in advance. As Exhi-
bits D and D show, the plaifomm Qver which she
tripped protruded from Leneath an gsppnmm
placed alons the areaway whioh she. had %o tra-
verse to reach the window o pay her hidd. The
platform was close to the floor and in a loca-
tion where the normal person would not expect
to find it. Mrs. Cooper had never before been
in Culligan's place of Luainess

When she antered, ahe stopped  to get her heare
ings, she saw the window where payments are w
made, and as she started to walk to the window
"I naticed the floor to be rather alippery,

and I walked with cautlon, to the window, made
my payment . . % (Tz, 32). She noticed that
the floor was in blocks of two colors, that
there was no mat or runner on the flcor and that
there was merchandise on the east slde. (Tr. 33).
She noticed television sets &l;ng the»tmo, but

TR A 1
ibrary. Funding fgrgiti UE ymk’ I%W'r ¢ of 1:[%(’11111 and Library Services
% ég d Techno. Ct, s ) i /1ol SRy LibraMy.
genPrateg i elddeOT'S.
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she did not observe that they were ralsed
slightly off the floor on platforms until
after she had fallen. (Tr. 31#) The alsle or
space in wm.ch;ahs had to wnlk was limad mm
mmhmdia: :ndﬁhwag ‘ abamiw ) f'aur f@&t wid«?s. (‘I’r.
36, 85, 93). As she left the .window and atart-
ed back to the door, she tripped.,(Tr. 34, 36,

37 and 5/), The flocr was a8l y 80 that

she sould Rot regain her balance and she fell
into the refrigerator. (Tr. 38). She tripped .
over the crating that %tm s8ink was aiﬂ‘tin@ Qite

(Tre 02).  wive i of €0 wiotforas fyom Bee
The evidence 1s g¢lear-thalt Mrs. Cooper mad
every chaervation that she.reasonably eould have
boen expected to make, y Noreover, .that Culligans
wers well aware of the hagard of the platforms
and that shey =l :hi ot be seen by those persons
who entered their store iz well‘demonstrvated by ..
the m&w of Mr. Evang, one of the partners:

ok Mpall‘bmﬂe articles on

pla
&g

“ A. Not allggf tham, no |

il b 3 D ' w»}‘é @q 57;.13‘*

Q. Some you do and some o dan't?
LY f'ﬂef‘ :‘“f

A, 3Sone we don't. wé purpoaely removed

venermaMicthat first one because we thoug_,ht at
v o ed by the S.J#Quir Fawding for digjtization provided by the In. of Mug ] Lib Ce
oy i :‘jmh[ /j\ Sw' 'LL\{/[I{IJ(L//Z'L ] \ 7( (),;/x\/bé do 1n eaa&
e BT oy Tavene




Q.
A.

Q.

swg, Ao

Pl JERNEN
g

of people eeming through. |
You thought people might trip on it?

We thought it would be Lest to remove
it, That is why we removed it.

But you didn't remove ‘it from ‘the
othain? % %;:} o ?‘i"{j ™ 1};5#

No. We didn't think it was neececssary.”

e A (TPQ 83’3)

80 Ouiligana knew that people might not
see those ﬁh‘bfam next (o tha floor and-they

took some stepe to pmtmt their ammm. Un~-

o

fortunately for Mrs. Qmmr they mmmm

o 20 il A

falled to remove gl} of the’ platforms from be-

neath the merchandise.

et

store, Mrs. Cooper loeked all amm and then

walked carefully to her plaea m‘ buama

observed her mmmw but she @i&n't see
the hldden trap Mneath the sinic,

With thla evi.dmu Wom ﬁa, the Jury never

B e it

was asked to find the fmta mi‘ fallure or non-
failure m obaerve where ashe vas @;oing. The

. v g "

,Lﬂlmﬁ told j;hatamwmtam rvé. The

Court mmmd the province of the Jnry on find-
in

5 the facts, and in tumm asked the Jury ¢o

1mn-

ided by the Institute of Muse and Library Services
red by / e Utah S e Libr
n errors.

Skm

As_sheentered.the sirange



QUESTION XO. o OF THE SPECIAL VERDICT ASKS

THE JURY TO FIND A CON&LBSION OF LAW.
ERY gl e

Question No. " asis the jury whether or
not Mrs, Cooper was gullty ot contrihutary .
neglicence based on certain factm whiuh th@vx
Court directed the Jury ware true. This ﬁ;garw

fﬁ*%‘;: T 2
ly was error, ‘
e T el

"A special verdict finding that one of
the parties has been guilty of negli-
gence, without finding the primary factis
on which the inference is.based, "is a
mergt gtatement of & conclusion and will
not supper% a Judgment,” 53 Am¢ Jur fﬁ?;
See. 1091; LRA (N8 ) 30.

2 AT SN
Sees chieaga 5% L, & ™ ﬂ. ca, vg nur&ar 1?#
"*,é,: .
Ind, 2753 e& NE 981; Pittaburg G & &t. L. R.
B bw. ” W N T

Co. v. Adame-105 Iﬂﬁ 15137 5 EE 18?; Fi%ﬁ&burg

C. & St. L. R. Co. V. Spencer QBrind. 186; Con~

ner v, Citizens st. Pf ﬁo. 105 Iqﬁ. G2 B NE
3 LI L

By1; Louisvillo HA & CR Co, v. ﬁaﬁﬁh 104 Inﬁ.
o Ba ' hmﬁ‘ oo Mﬂav@
93; 4 NE 288 ~ | e
ek &@ RS S A X

"Nor is8 a statement in a special vardiet
that the defendant was negligent, or that -
he negligently did a designated act, or
nagligently omltted.to do & c¢ertain thing,
suffécient to sustaln a recovery; the facts
constituting the negligence and the ulti~

. . "
mate conclusion nmust both be found.
: ' o I
Sponsored by the S.J. Quinney Law Library. Fundin, / / vided by the Institute of Museum and Library Services
“hn

" dig
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Cleveland CC & 8t. L. R. Co, v, Hadley
) ) Irld. A:)g.). )Io,i ﬁ ﬂ% T »

It is submitted that in Question i, ©
the Court erronecusly told the Jury what the

basic facts were and _ave them no opportunity
to make a finding 'oni them; then the Court €3 CuS Lo
pourideﬁ the error Ly askiﬁgg; the .jury to “cilmw
the conclusion of 1a§¢ -~ wap Mrs. ﬁﬁaﬁai‘ .\ oDy
tributorily ne\,li&ent -- which was tha gole mﬁ
exclusive function of the Court.

ek RO

YSince ne@;n%enc@ is uaually a mi:mﬁ
question of law and fact, a speclal ver-
dict in a negligence case &zhmuld deal only
with facts; in such a case, when the prin-
¢ipal or ultimate fasts are determined by:-
tt}l:e gury% %g gﬁ?agwma mtmnm of

@ Cour AH ques tion TT&_W
on the racts m “'Ee'%'.wx' OF ot neg:

zence can be redicai;aéf TaobR . &
ascertaingd,  (LLalicB sungrkied ‘

53 Am. Jdur. 7¢ 50, sec. mgw *Lcmmiue

99{ . bl L SO .
fyy w ‘ ’ﬁ@"“’ M,.
In neg *mmmez where queatmm aa a o
\’xler

speclal w:'diot am vuﬁ to tha ,tm-y the Jm
has no ¢oncern w:i.*ch t'.he law, ;*1‘@ :Ls the &uty of
the Court m declare the law. "There 18 a mke-

ed difference with mfeme to the dutiss af'
: RN

the court in dealing with a speeial and a gener-
al verdlct in actions for ne; .115 enece, mdigmce

x,NWM'/ SJQ I.Iﬁ(“,.l_ !.;qﬁual itization previde fl‘i;}/ e Institute of Mus and Library Services
(TS nid Jechideydct, admigister he Ul Y Y.,

o § "’1 [

st (8T ey 2 B CO 1 errors.
! W e e
. N e o i‘ " " e
l__,-qsw ot e g e R L s S e e




being usually a mixed quession of law and fact.
A general verdict may cover questions »f Loth
law and fact. Not a0 with a &paeial»vord&a%.
It is the duty of the eourt to declare the law,”
Toledo, St. L.'& KCR Co. v. Trimble 8 Ind. App.
333; 35 RE'7163 Hundeton Counts
146 Ind. 317; 45 NE 470; Alexandria v.-Young
20 Ind. 672; 51 NE 109, s Eoe Vowsd
In the case of Smith v. Ir€land 4 Utan 1l¢;
7 P. 789, thie Gourt.iiseussed both generel am

speeial verdiets using the following languages :

"This statute givea three dlasses of ver-
dicts: (1) genmeral; (2) special; (3) pener-
al and speciidl) -z penéral verdict 48 a -
direct statement of a conelusion of law
and an’indivesct statement of the facts from
which the conclusion is drawn; it expressly
affirms the law and inferently the faete, .
The Jury are directed by the court to irne
dicate the facta*found from the evidence::;
by a statement of a conclusion of law, If
- they belleve certain facts, they are ¥pld
to state a certaln concluzion; and if they
do not bhelieve such facts, to state: another
conclusion. The court states tie law ap-
plicable to the faets whieh the evidence... ..
. ‘tends tu prove and if the jury finds the
A7 fmets they state the conclusion as ¢harged.
In case of a general verdict, the court
states the law applic:ble to the facts be~
fore they are founﬁ Ly the Jury, and in e

gg gn& verdict the find the raﬁﬁi“"
_1rm aﬁﬁfthe coari ur%hra

the laws
2l &v-case
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#

f"

y

e
:

The law in Utah'is in accordance with

the general rule in the other states. If a
cage 1s submitted to the Jury for a special
verdict, the Jury is limited to:a finding of
the faets and 1s.preeluded fyom making: a find-
ing as to the law. When speeial verdictis are
used, only the:.eourt may declare the econelu~
sion of law to be drawn from the facts ound «u.
by the jury. 53 Am. Jur. 736, Sec. 1063, In s,
the case of Howard v. Beldenville Lumber Com-
pany, 179 Wis. 93; 108 MW 48; the sunreme Court

reversed the lower court because the question
in a speclsl:-verdict simply .asked, 'Was defan~
dant zullty of negligence ‘mmﬁ' caused ‘piaine
tirf'si injuriea?’ The Court held that the ques~
tions should have inquired about specific faets

unpon which a ‘o&m{lmwﬁ 2f law, to~witinifThat

 defendant was or was notisullty of negligence,:»

could be based., BSee Cameron v. Obsilin, 19+Ind.
App. 1423 48 NE'33u; Rowley v.:Chleazo M. & 3t.

:, Pe Re Coay 135 Wis . 208;*11H HW,8065; Connor v,

Gitizens Street R. Co., 105 Ind. 62; 4-NE &41;..

Amhﬁr x. Ghic%o ?Ec ﬁﬁo X.’ ﬁo COO’ ?15 Wis.

. - Y g
509; 265 NW G7: O AYR Al
w~37’(”"”’:"‘ by the S.J. Quingey Law Lilgury. Fonbitag for digitization Drovided by the Institute of Museum and Library Services

P " m 0 ? ibrary Sge; (ul(/,ﬁ’gxlm v Aqeadyistered by the Utah State Library.
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In the case of Luhr v. Michigan Central
R. 0. 16 Ind, App. 562, 45 NE 730, the cowrt
held that a special verdict merely finding that
a railroad "neg;ugmm“ allowed oconbustibles
to accumulate and min on its ris;h‘bwofuww
and "negligently” qe::mmieatm fire to it, ‘and
"negligently” sufferod tlw fire L> escape to

@
peintiff's property, wi’c}mu‘c statmg fmxm from

which a conclusian af ne ,,llwmme: caulﬁ wg &x‘aw,
does not authorize & Jud. ,;a@rg a@imt tha}i?il»-
road. | -
The cases are clear thw; ,u: i:ﬁ error t@ aak
the Jury to draw the caic luslon *:;f law M&,am-
ing negligence or non n@gligmw wmm tlw case
18 submitted to them on » s;;aéa;:al verdlct. In
such instances tne Jury 1s 13.:%%&53 wtrw to

tindinm of fact and tha burden 1& ot *che wzm;
LR . B
to draw the conclusions of 1aw. In this case be-

fore the Court the pmcedure wasa campletely re-
versed, in that the court stated the facts and
asked the m to draw the conclusions as o

e

gontrivutory negligence on the nart of the plain-
tifr,
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POINT III i

QUESTION NO. © OF THE SPECIAL VERDICT IS .,
DUPLICATIOUS, AMBIGUOUS AND MISLEADING .
"Special interrogatories should be 8o

clear and coneise as to de readlily undeér-
stood by the Jury and when pracsticahble
each question should be so framed as to
call for a aimple and eata wr&nal anmmwr,

See: PFreedman v. N!#,NH & HR tu. §1 Conn, "
601 3 71 A'901; John Sehroeder Lumber
Co. v. Chicago and NW R Co. 135 Wis.'57%; 116
W 179. Question No. 2 1 duplicatlous and
ambiguous,* It states that Hrw.“caapaﬁffmiléd’;
to "observe and see” the platform. The jury’

really had no choice to find any fact, HNow-'""
ever, suppose that ¢ jurmr azreed with the court
that Mre. Cooper did not see tic g}lati’um;“but
he believed that she made' reasonable observation
of her surrounding? 8ince the two questions are
tied together, he cannot separate them, *There-
fore, if he agreec with one of "the propositions,
he 18 compelled to agree with the other and there-
fore would telleve that he must find Mrs, Cooper
oontributaraly negligent, That this Muestion

ling and misunderatood 19 uleaxiy demon-

/T / l 4 // / ( /S I/
l’/c/t/um’—g IO( R n errors.




- . -
strated in ths afridavit of one of the Jurors

whish is part of the recurd. Mrs. Nawlin, whm
signed the affirmative answer to Juestion Na. |
- stated aft?rward under oath that she did.nmt

¥

understand the meaning of the qumatimn, th&t
she balieveﬁ that Qlaintiff was actlna &8 &

SR W

normsal and masonably pru.dmt: pemn muld m’:t
SR aﬂn’h ‘ —

under all the cireumatance& and “that she ﬁid

not 1ntand har answer ta zndiaate that ah@ h@w

ﬂﬁw Sk s

Heved pla;ntiff was naglig«nm iﬁfany'raﬁﬁect

in her conduct at that uime. (TP. 99, 93) Mrs.

‘7. gow i
Neulin was fcrcad ta anawsr yaa to wbwwtiun
A% z'-ﬁ- ere . @% w : mﬂ v ]ﬂ?‘f R
No. 2 becausa thara uas no conflict in ﬁhﬁ a?iw
N d

dence that Hra. Goap%r di& nat see the alutfmmm

before she tripued. uinﬂa nh@ court's instruc~

44444

tions prefacing tha queatianﬁ limit@d tha Juﬁmm

to a yea or na anﬁwer Lt wns impmaaible for

’

Mrs, Newlin, or nhe ethar Jvr@rﬁ, to finﬁ the
uncontraaicted fanf that Mra, canger did nat
See the platfanm and yet tm find that aha uaad

 Feasonable care Lo ah&arva nar aurraff“
(&

question is duplicatious &nﬂ yet the Lourt all@wu

ed only one ansawer. To aubmlt a queat¢0n involve

Sponsored by the S.J. Quinney Law Librar
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ing two propositions of fact that can only

be answered by a yes or o no answer ls revers |
ible error. Emery v. Raleigh & OR Co. 108 NC . |
209; 9 SE 139. It is submitted-that the court
erped in submitting this embigwous and dwplica- }
tious juestim to the Jury. From the error of
the Court in mot asking the jury to find whether
or not plaintiff made an observatim of the Liopr |
and abuttingz abjects auch 38 a reasonadly prue ‘
dent person would do unisr 1like circumstances

vefsre and during her walk to the wind

oW and Ye-
tum, but, instead, telling tihe Juwy that plaine
tiff did not “observa and see,” utemmed: the mis-
understanding whioh followed, coPudar G0 .

POINT IV, &haap sl fhg "o
THE COURT ERRED IN DENVING PLAINTIFE'S MOTLION
TO SET ASIDE {HE VERDICT AND JUDGMENT AND IN “#
REFUSING TO GRANT PLAINTIFF'S ALTERNATIVE MOT
FOR A 1EW TRIAL.

&

After the Jury had retwmned 0 the court room
with fheir special verdict, the Judze informed
them that thelr arfirmutive answer oo Sussition

No, © precluded the plalntii‘f rmf AL reeovery.

ed by the S.J. Quinney Law Library. Funding for dig [ vided by the Ins /\[ ///
L[/N'u/j‘fw\'u'm Um/ T«( /Hm/ug) ,-11'/, (/(//7 ed by the Utah S I ibra
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STt

Members of the jury immedliately protested.

After some discuasion, the jury was diecharged,
but the jurorsigathered in the hall ‘and return- |
ed in a body to the judge's ehembers, Theve 4t
they again sald thatithey had rot wnderstood
Question ¥a, : and inalsted that' they belleved
that plaiatiff should Tegover dumn:eh. However,

the courc reruced Lo rebwm the Jury Lo theliuim

i
!
h

room for further deliberatlion. m&«mrmri }Jl&iﬁ*é‘i

t1£f moved the Couwrt to set afide the-verdiotidh
and Jjudgment amd*%n&ﬂxr®¢t 1 verdiet for’mlain-
tiff,vor, in the altemative, to gwant a new
trial. In swpport of ihils mobion, plaintifye

filed the alfidavit referred o in.Polnt ILI, ol
AtY thai point itswas amply. clearsthat thesjury.b-
had been mislad apd did not underatand:the ques-
tion whigi.they had answered, iThat the guestion
wasd in fact erronesus-has Leen fally demonsirsted
“?abow. Therefors, t.c Court sheuld have zet a-
8ld¢ the verdict »f the Jm mr}a mmu}.c: ; ,ve Fant-

ed a new trial. His rafwal&ﬁmtw ag w* SUTRY,
Neg R \,ﬁ‘

&,,, ¥ i:m&’ i Mt:J ? Yﬁf’:’;

ded by the Institute of Museum and Library Services
1 by the Utah State Library.
errors.
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CONGLUSION

Tuestion No. 2 of the idpecial Verdlict
was erroneous in that it assumed certain facte
not supported by the evidence or at least about
which there was a conflict of evidence, yet the
Court informed the Jury that sald assumed facts
were truc. But an even more estriking error in
Miestion No. =z i8 uthatl it invaded the province
of the jJury and instructed them that certain
facts were true which were the very facts; which
the jury should have been free to find, then,
having oo stated the Lacts, the Court called
won Lus jury to £ind a eonclusion ol law.
wuestion No. & wos Guoldiecatious, amblzuous, and
misleading and when this was clearly demonstrat-

ed to the Court it was errcr for him to refuse

to set aside tine verdict and Judgment and {5 re-
fuse plaintliid uotion for a new trial,

Reagectfully submitted,

MOS8 & HYDE

Attomeys for nlaintiff
and appellant

430 Judge Bullding

Salt Lake City, Utah

1 by the Institute of Museum and Library Services
v the Utah State Library.
—
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