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"At about 5100 o'clook P.M. on the

318t day of Marech, 1951, Mre. Norma
Lois Cooper, plaimtiff, executed an
application for an insurance policy,
which provided for medical, sur:ical
and hospital henefits with the Fores-
ters Underwriters, Incorporated, de-
fendant. Sald poldey was known as 'The
Gold Leaf Plan'. Plalintiff paid over
$°.00 to defendantt: agent, Moses Leese,
who countersigned sald application.
tcertificate No. A-145' was issued to
nlaintiff. (See Exhibit 'A' attached
to complaint.) S

"On May 7, June 18, July 17, August

2/ and dctober 1, plalntiff pald pre-
miums of $5.00 each. On ‘ctober 31,
plaintiff went to Salt Lake City for
the purpose of paying two insurasnce
premiume and other bills. Defore she
pald said premiums she fell and was
injured., That afternoon her husband
called defendant to ask how late he
could make a premium payment and was
told '5:00 P.M.,', When he reached de-~
fendant's offlice, 1t was closed sc he
proceeded to the home of Moses leese,
the agent who solicited the pcligg, and
paid to him $12.00, or two months' pre-
miums. Plaintiff paid her next regular
premium on November 21st, another on
January 4th, and has since paid her pre-
mium every month. Never at any time did
defendant tender back the premium pay-
ment in question or demand a new appilcs-
tion for insurance from plaintiff, but
defendant did reject plaintiff's claim
for benefits under the poliecy.

"As a result of her fall, plaintiff was
injured and expended more than $500.00
for medical, surglcal and hospital ex-
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pondes,  Plaintife made geaana for
*ocovary under her polley, iwb Jde-
fendant dsnled l1iabllity and refuscd,
i now refuses Lo opay.
Mﬁ“' | ‘Q‘?‘
c:mnsel for up allam. sudeettu n (he
L %T‘“ ‘?JIL NM ‘ .
District Court to the Statunant af §§¢~“‘tmmm
below i uiciwd to limit the statenen!
(vve 10). Co mm’ml £ n‘ Respm}d@ﬂt ﬂmtﬁé
a3
he - wod with the statement of Pacts of /-

peliant 8o far as 1i went, but ".i¢
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wiler Annellant's Statement of Facts, ooy
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+ question had been paid vwithin the Grace ¢ -
iod., Eut the fuller Statement o Fapts oo
the City Court below was before .o District
Court and sho: i¢ be considered 4in this poenld.

1 .,”:‘ % Jf;(" : ;5;9; e % mh;ay
THE POLICY WAS XN FULL PORCE AWD .73
AT THE TIME OF “in ACCIDRNT AND INJULY.
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froce period the Certiffeate will remad:™™
remain in full force.' (Italiee added,)
What eould be clearer? This 1pa’the poliey
written by the Insurance Cempany.:” It could
have provided a grace neriod of Mrﬁ and
one-half (304) days (which in this setion it
does clain) or of twanty-nine (29} (nys, or
ten (10) days, or eight (8) hours. Bat 1% <5+
provided thiriy-one (31) dniffas a _vrece perw
lod, Plaintiff pald her premium within thet *
neriod., ‘4n 1%s Polley’

one (31) days snd then provided ~&iu |

Zrece’ period the Gertificste will:reruiin Tn ™"
full force.” (Ttalied m@ded.) T Ponn ?lszgtaw&
Glass Co. v Spring-Gexden Ins, Co, (Pa) &2 A
133, the Supreme Court of Pemmoylvania ruled °©
squarely on thiz point:-and held that the noon
to noon Ansuprante eoveTase wmvmmn d14 not
apply in computing time’on other nrovisions %“"
of the polisy such as notice eof "GM&MM?% ,
That court held that the rule -~ constimstion
ks 4 e s s,
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of excliuding the first day and counting the
last until twelve (192) midnight was the proper
mile to follow. Indeed the insurance ceses
on grace periods seam, without m@bam&@m s BO
hold that the time runs to midnight of the
lest day of sald period, whatever its lenghh,
escluding the date when the premiwa wns due s
and payable and sounting every day altor t
8eos Swoyzwe v. Mutual Life Ins, U2, 32 F od
sur, 8ocs 8 Bosw (NY) 290; and United Ovder,.
& 8, v. Grigsby o0 SW B4, ‘The United Jr-
the Tamilisr mile fol-
lowed by our courts that in.the.event o any
sonfliet in computation of time, the provision
most favorable to the insured ahould be upoi)
and the eentract of insurance.sustatined, -
Appellant?s confusion of “"periods of im
surance” and “grece perlod®:has led 1t 40 Pew
pudicate the terms of 1te owm policy.! So lons
as premiums were pald within the grace period
there wan' €ontinuous cOVerage: s o gusstion
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oould arise o perjod of inourmnce. Ouly if
2 premiu; were. not paid within the grace perlod
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oetober lst paymnt, &s well ns on the
setodber st payment, defendant aceepted ¥
the premiums wnconditionally, Never at’any
time did defendant tender back m amnnt of
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poa 91°,
In the Cooper case the premivm payment
for the month af September was sccepted by
defendant on the lst day of October and de-

fendant applied that premimm to insurence cover-

age for tha moath of September. The ingurante
polisy hod a term that ran from,;the last day
of the moath to the last day of the subceed-
ing month, Vhan plaintiff failed e pay said
premium during September, but.did tender the

premium in the afterncon of Ostober ist and 4

defendant at that time scoepted and retained
the premtum’ and appliied 1t for the monkh -0
September, it establiched a prastice of waiw
a forfeiture for late yaymedd; and in 8o do-
ing e at wos following.the pattewn which
1t set when 18 accepted:the imitdnl promiua at

5¢00 P.M. and, datod coveraze back to noon_of .

Maroh 31, Therefore, having allowed plajnticy
to make the Gotober 1lst »ayment mw, and, in
mwa,mmmmwmm,w
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fendant could not refuse to peoept the paYw: i
ment on the aftamom:of Ootobex % to vover
the month of October. (This is sssuming for
the purpose of argument that th gIwed |
did semminate at hoon on the 3lst day of. Octoe
ber,) ot only was defendant proclwded, by ite
srior prestiee from pejecting the Gotobar
peyment, tut,-in fast,, defandant uads no m%
tapt to refuse the payment.-Oladly

30 even u 1% "'."“‘*"‘7"‘”« T o wln o WG

limited the grace pertod to tidrty and’one--
half (M’ days and,. therefome, w natod’ cover
age under the polisy at nosd em October 31,

ed OCR, 1
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still, this noliey remained in foree Decause
defendant by its:pracide had eréated:a method

havin~ the poliey lanse,s It will be remeibas
od that the-oriZinal contract of insurene
made gt about 5100 P, M, on the W"@wﬁm
March, 1951, On that W ﬁﬁfmﬁmﬁ

ml m “ w “~~.
coverage to noon of Ogtobar’ 1 (mm:@

ber 18 & X0 w W‘M wm, defendant o

tiff tendered mmwm r’w mﬁmm"w

ﬂﬁmbﬁr at M %fw ?f«w W %%%W %1;
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appellant was bound to aocept that pres
ayment in ascerdance with its practice M
could not, 3£ it so desired, deslare the ...
policy lapsed. Appellant wes bound €0 APy,
ply the premivm payasat £9F 4Ad of the pre-
ceding monili.  In neither of the inatanses,
vhere A previun payment was mede alfter poan
of 315t day of the insurance period,.did ap~
pellant require the respondent to £ill out,s
statement &8 to her present gonditics ef:headth
before it accepted, thegremium and enterod in-
to a eomtract for mzedgigw month's ine-

tice ar mqgirim; cﬂme of MWMB.&W w
tnemby set up a new contract,of INSUrance, ws

would have had a Yrus lapse,of the previous .4

cm‘bmt mﬂ tm exggt;?a of & xwm awﬁm&t.ww
When the , Sompany wwpm m ?5' ;%ﬁ*w

ober 31 m.tmm: requiring a pow. statement of ...

hmth,mtshaueomw chase to recognise,the .,

policy as in aoatimxwa romq 3w1mf:mt mm lape
t b
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se. This is further emphasized by the fact
that the appellant did not tender back any
part of the premium to cover any period when
1t claimed that the contraet was not in force.
Instead the appellant eccepted the payment
unconditionally. Owr court has held that
an insurer in order to be in a position to
declare a policy lapsed for non-payment of
premium must, at the time of the tender of
the overdus premium, notify-the insured that ¢
the premiﬁm is aacepted conditionally wpon
the filing of proof of insurability by the
insured. 3ee Ballard v, Beneficlal Iife In-

surance Company, BUDra. e
In the Ballard case the ecourt held that

an insurance company could require an insured

to flle a new statement of health and there-

by create a new contract of insurance runnling

from the date when the;polioy was rein&tated.

But that situation is entirely differant from

the one under consideration. xn this case,

if tho defendant arguea (1) that on the 1st
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day of Oetobsr when it accepted payment of

a premium jn the afternoon to eover the nonth

of Ssptamber that the.poliey had lapsed and

a new term of inswrance was erestad, then the

new term wauld run fyom the lst day @f netober

to tha lst day of November, and there would

be no question that respondent was coversd

wvhen she was injured; but (2) 1f the appellant

acceted the Cctober st ymﬁ.m unoondition

2ily =nd spplled 1t nﬁmm%mm ﬁ‘ar the month
3eptembar with ng lapse in the mamma

coverage, then gppellsnt wes Lownd %o do
same thing on October 3lst shien the premium in
question was paid. The loulslana Case of Righe-
ardson v, American Nationsl Insurance Co., 13
Zs 370 relied on by appellant ies distinsulshed
in the Lincke case, supra.

It is submitted therefore that responde

has been continuously covered L; lnsuranc

the N8t day of March, 19051, up L0 the preasent

date and that there has never teen = gap or
wrance | mmw, . Consequently,
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respondent was and is entitled to recover un-
der the terms of the polisy to mmmma her
for the medical and hospital expmsém which
ghe inourred as a result of her injury -
the 31st day of Ogtober, 1951,

Respectfully submitted,

MOSS & HYDE

3 3 oy Pls
Respendm
3&1‘&'» I.nk& Ciw,
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