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PRISCILLA RUTH MACDOUGALL SRR
ATTORNEY AT LAW L §

346 KENT LANE

MADISON, WISCONSIN 53713 0CT 11 1988

608-255-2971

608-274-6729 COURT OF APEALS

October 5, 1988

Mary T. Noonan

Clerk of Court

Utah Court of Appeals

400 Midtown Plaza

230 South 500 East

Salt Lake City, Utah 84102
re: Kathleen Hamby and
the State of Utah v. Gail
Jacobson, No. 880026-A

Dear Ms. Noonan:

To my letter dated October 4, 1988, should be added the
portion of the transcript at A-9 in the Respondent's brief. At
oral argument there was discussion of the posture of the positions
in the lower court.

"Mr. Taylor...his conduct is not such as would in any way be so
unreasonable or outlandish that would require the Court in the
interest of the children to take his name from them."

Enclosed are five copies of this letter which I, by this letter,
certify that I am sending to all counsel in the case.

Thank you again.

Sincerely, )

N iy =2 —

Priscilla Rut MacﬂGugall

cc: Kathleen Hamby
Corporon and Williams
Ray Gamon
Lynn Wardle
Richard Taylor






Lynn D. Wardle, Esqg.

1976 N. 85 W. F”_ED

Orem, UT 84057

801/225-9430 OCT 12 1988

Mary T. Noonan October 10, 1988
Clezk of gourt COURT OF APPEALS

Utah Court of Appeals

400 Midtown Plaza

230 South 500 East

Salt Lake City, UT 84102

Re: Hamby v. Jacobson, No. 880026-A
Dear Ms. Noonan:

Pursuant to Rule 24(j) of the Utah Rules of Appellate
Procedure I submit the following supplemental authorities.

1. Point Argued: The Record Shows That Counsel for Both
Parties Stipulated to Proceed on Proffers of Evidence.

"An informal conference was held in chambers between the Court
and counsel during which counsel stipulated to make proffers on
the record and submit memorandum in support of their respective
positions as this matter is mainly a matter of law." Minute
Entry, October 24, 1975 (R. 71).

2. Point In Brief: (Respondent’s Brief at 12) Despite
Appellant’s Attempts to Suggest Otherwise The Record Shows that
Mr. Jacobson Is Current In His Child Support Payments.

"MR. GAMMON: The mother has received some assistance from the
State of Utah in the past. The defendant or father has paid that
money to the State that was owing to the State. And so the State
then is simply to state that we have been paid for all assistance
that has been provided heretofore." Transcript of Trial, March
14, 1985 (R. 149)

3. Point in Argument: How Often Mr. Jacobson Has Visited His
Children (Or Been Violently and Abusively Prevented From Doing So

By Ms. Hamby) Since the lLower Court Entered Its Order.

Corbet v. Corbet, 472 P.2d 430, 431 (Utah 1970): "On appeal to
this court we review the judgments and orders appealed from on
the basis of the record upon which the trial court acted, and do
not permit the supplementation of our record with matters not
before the trial court."

Matter of Estate of Cluff, 587 P.2d 128 (Utah 1978): "However,
those matters are not part of the record before us, and in accord
with well-recognized rules of appellate review, we cannot
consider them in connection with this appeal."







Pyle v. McClure, 563 P.2d 809, 811 (Utah 1977): “Conceivably, it
could have changed the result, but it is not part of the record,
it was not submitted to the trial court, and we do not consider
it here."

See also Chapman v. Chapmap, 728 P.2d 121, 122 (Utah 1986):
Watkins v. Simonds, 385 P.2d 154 (1963).

4. Point in Argument: Whether Remand for Further Proceedings
Is Necessary.

Utah Code Annotated § 30-3-5(3): "The court has continuing
jurisdiction to make subsequent changes or new orders for the
support and maintenance of the parties, the custody of the
children and their support, maintenance, health, and dental care,
or the distribution of the property as is reasonable and
necessary."

Ruling, February 21, 1986: "Finally, the court notes that the law
provides that the children may petition for a name change if they
so desire when they are old enought to make an intelligent
decisions." (R. 103)

See also Hogque v. Hogque, 649 P.2d 51 (Utah 1982).

5. Point Briefed: Utah Does Not Authorize Joint Custody
Petitioner’s Brief at 34); Point Arqued: Utah Policy Re: Right

of Noncustodial Father to Maintain Relationship With Child
Following Divorce; This is a Type of Joint Custody.

In 1988 the Utah legislature amended Utah Code Annotated § 30-3-
10.1 to -10.4 (1988) to enact the following statutory joint
custody preference: XEROXED COPY ATTACHED.

Enclosed are five copies of this letter. I certify that I have
mailed*ﬁ”copy of this letter to: Richard Taylor, Priscilla Ruth
MacDougall, Corporon and Williams, and Ray Gammon.

sincerem M@

Ly D. Wardle
Counsel for Respondent
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this chapter, “joint legal custody”

(1) means the sharing of the nghts, privileges,
uties, and powers of a parent by both parents,
there specified;

(2) may include an award of exclusive author-
ty by the court to one parent to make specific
ecisions;

(3) does not affect the physical custody of the
hild except as specified in the order of joint legal
ustody;

(4) 18 not based on awarding equal or nearly
qual periods of physical custody of and access to
he child to each of the parents, as the best inter-
st of the child often requires that a primary
hysical residence for the child be designated;
nd

(5) does not prohibit the court from specifying
ne parent as the primary caretaker and one
lome as the primary residence of the child. 1988

10.2. Joint legal custody order — Factors
for court determination — Public as-
sistance.

There 13 a rebuttable presumption, subject to

:ction (2), that joint legal custody 1s 1n the best

st of a child.

The court may order joint legal custody 1if 1t
munes that:

(a) both parents agree to an order of joint legal
1stody;

(b) joint legal custody 1s in the best interest of
e chuld; and

(c) both parents appear capable of implement-
g Joint legal custody

[n determining the best interest of a child, the
shall consider the following factors:

(a) whether the physical, psychological, and
notional needs and development of the child
ill benefit from joint legal custody;

(b) the ability of the parents to give first prior-
y to the welfare of the child and reach shared
:cisions 1n the child’s best interest;

(c) whether each parent 1s capable of encour-
nng and accepting a positive relationship be-
veen the child and the other parent;

(d) whether both parents participated 1n rais-
g the child before the filing of the suit;

(e) the geographical proximity of the homes of
le parents;

(f) 1f the chuld 1s 12 years of age or older, any
‘eference of the child for or against joint legal
1stody; and

(g) any other factors the court finds relevant.
The determination of the best interest of the
shall be by a preponderance of the evidence.
The court shall inform both parties that an or-
r joint custody may preciude eligibility for pub-
ustance 1n the form of aid to families with de-
nt children, and that if public assistance 1s re-
| for the support of children of the parties at any
ubsequent to an order of joint legal custody, the
may be terminated under Section 30-3-10.4
The court may recommend that where possible
rties attempt to settle future disputes by a dis-
esolution method betore seeking enforcement or
ication of the terms and conditions of the order
1t legal custody through lLitigation, except in
ency situations requinng ex parte orders to
t the child. 1988

30-3-10.3. Terms of joint legal custody order.

(1) An order of joint legal custody shall provide
terms the court determines appropnate, which may
include specifying:

(a) either the county of residence of the child,
until altered by further order of the court, or the
custodian who has the sole legal nght to deter-
mine the residence of the child;

(b) that the parents shall exchange informa-
tion concerrung the health, education, and wel-
fare of the child, and where possible, confer be-
fore making decisions concerning any of these
areas;

(c) the rights and duties of each parent regard-
ing the chuld’s present and future physical care,
support, and education,

(d) provisions to munimize disruption of the
child’s attendance at school and other activities,
his daily routine, and his association with
friends, and

(e) as necessary the remaining parental nghts,
privileges, duties, ana powers to be exercised by
the parents solely, concurrently, or jointly

(2) The court shall, where possible, include 1n the

order the terms agreed to between the parties

(3) Any parental rights not specifically addressed

by the court order may be exercised by the parent
having physical custody of the child the majonty of
the time.

(4) (a) The appointment of joint legal custodians
does not impair or limit the authoritv of the court
to order support of the child, including payments
by one custodian to the other

(b) An order of joint legal custody, in 1itself, 1s
not grounds for modifying a support order

(5) The agreement may contain a dispute resolu-

tion procedure the parties agree to use before seeking
enforcement or modification of the terms and condi-
tions of the order of joint legal custody through hitiga-
tion, except in emergency situations requiring ex
parte orders to protect the chuld. 1888

30-3-10.4. Modification or termination of order.

(1) On the motion of one or both of the joint legal
custodians the court may, after a hearing, modify an
order that established joint legal custody 1if:

(a) the circumstances of the child or one or
both custodians have materially and substan-
tially changed since the entry of the order to be
modified, or the order has become unworkable or
1nappropriate under existing circumstances, and

(b) a modification of the terms and conditions
of the decree would be an improvement for and 1n
the best interest of the child

(2) (a) The order of joint legal custody 1s termi-
nated upon the filing of a motion for termination
by*

(1) both parents; or

(11) one parent. when notice of the motion
1s sent by certified mail to the other parent
and an affidavit 1s filed with the motion, 1n-
dicating the motion has been mailed as re-
quired by this subsection

(b) The order of joint legal custody shall be re-
placed by the court with an order of sole legal
custody unaer Section 30-3-10. All related 1ssues,
including visitation and child support, shall also
be determined and ordered by the court

(3) If the court finds that an action under this sec-
tion 1s filed or answered frivolously and 1n a manner
designed to harass the other party, the court shall
assess attorney's fees as costs against the offending
partv 1888






PARTIES TO THE PROCEEDING IN THE COURT BELOW

1. Kathleen Jacobson. The plaintiff who filed the Complaint

seeking a divorce in the district court was Kathleen Jacobson.
As a part of the relief granted by the district court, her
surname was changed from Jacobson to Hamby. By stipulation of
the parties the title of this case on appeal has been changed to
reflect the fact that her surname now is Hamby.

2. Gail Jacobson. The defendant below, Mr. Gail Jacobson,

was the husband of Kathleen Jacobson until the court below
granted the divorce decree sought by his wife. Mr. Jacobson is
the father of two children by Kathleen, Kelly and Kevin.

3. State of Utah by and through Utah State Department of

Social Services. Because Kathleen and the children had received

some assistance from the State of Utah for a period of time, the
State was joined as a plaintiff in the divorce suit below.
Because Mr. Jacobson had paid back the state for all the
assistance by the time of the divorce hearing, the State did not
seek, nor did the district court enter, any judgment against Mr.
Jacobson. (R. 149, Tr. 29.) The State has no interest in this
appeal, has not filed any notice of appeal, has not participated
in the case on appeal, and is not a real party in the case the
appeal.

4. NB: Nonparties With Significant Interests. The two

children of Ms. Hamby and Mr. Jacobson, Kelly and Kevin, were not
formal parties to the proceedings below, nor was any guardian ad
litem appointed to represent their interests. Kelly was

approximately twenty-eight months old and Kevin was approximately



six months old when the hearing on petitions for name change was
held and the judgment was entered from which this appeal was

taken.

Mr. Hamby, the former spouse of Kathleen Hamby, may have some
practical, if not legal, interest in whether two children which
he did not father, which were born to his former wife several
years after their divorce, are given the surname Hamby. He was

not a party to the proceedings below.
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ISSUES PRESENTED FOR REVIEW

1. Did the district court commit reversible error in
applying the "best interests of the child" standard to determine
what the legal surname of two infant children of divorcing
parents should be after the parents’ divorce, and in rejecting
Appellant’s claim that she, as the custodial parent, had the
unilateral right to determine the surname of the two infant
children of the parties?

2. Did the district court abuse its discretion in
determining that it would be in the best interests of the two
infant children of the parties to be known by the surname
Jacobson after their parents’ divorce when the mother was awarded
custody of the children, the mother chose to be known after the
divorce by the surname of another former husband, Mr. Hamby, who
was the father of an older child in her custody who uses the
surname Hamby, and she wanted the two children of Mr. Jacobson
who would be in her custody also to be known by the surname
Hamby, but Mr. Jacobson wanted his children to bear the Jacobson
surname, he was awarded visitation rights and ordered to pay
support, the parties previously had agreed to change the birth
certificate of their oldest child, born out of wedlock, to
Jacobson, and the district court found, inter alia, that the
relationship between the noncustodial father and his children
would be strengthened by the children bearing the name Jacobson,
that the mother-child relationship would not be harmed if the

children had that surname, and that that the children would not



suffer embarrassment because of any alleged bad reputation

associated with the surname of their father?



DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES & REGULATIONS

Constitutional Provision-United States

Amendment XIV, section 1

. . « No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal
protection of the laws.

Constitutional Provisions-Utah

Article I, section 2

All political power is inherent in the people; and all free
governments are founded on their authority for their equal
protection and benefit, and they have the right to alter or
reform their government as the public welfare may require.

Article I, section 7

No person shall be deprived of life, liberty or property,
without due process of law.

Statutes

U.C.A. 30-3-5. Disposition of property-Maintenance and
health care of parties and children-Court to have continuing
jurisdiction--Custody and visitation-Termination of alimony.
(Pre-1985 version):

(1) When a decree of divorce is rendered, the court may
include in it such orders in relation to the children,
property and parties, and the maintenance and health care of
the parties, as may be equitable. The court shall include in
every decree of divorce an order assigning responsibility for
the payment of reasonable and necessary medical and dental
expenses of the dependent children. 1If coverage is available
at a reasonable cost, the court may also include an order
requiring the purchase and maintenance of appropriate health,
hospital, and dental care insurance for those children. The
court shall have continuing jurisdiction to make such
subsequent changes or new orders with respect to the support
and maintenance of the parties, the custody of the children
and their support, maintenance, and health and dental care,
or the distribution of the property as shall be reasonable
and necessary. Visitation rights of parents, grandparents,
and other relatives shall take into consideration the welfare
of the child.



(As amended in 1985.):

(1) When a decree of divorce is rendered, the court may
include in it such orders in relation to the children,
property and parties, and the maintenance and health care of
the parties and children, as may be equitable. The court
shall include in every decree of divorce an order assigning
responsibility for the payment of reasonable and necessary
medical and dental expenses of the dependent children. 1If
coverage is available at a reasonable cost, the court may
also include an order requiring the purchase and maintenance
of appropriate health, hospital, and dental care insurance
for those children. The court shall have continuing
jurisdiction to make such subsequent changes or new orders
with respect to the support and maintenance, and health and
dental care, or the distribution of the property as shall be
reasonable and necessary. Visitation rights of parents,
grandparents, and other relatives shall take into
consideration the welfare of the child.

.A. 30-3-10. Custody of children.

In any case of spearation of husband and wife having minor
children, or whenever a marriage is declared void or
dissolved the court shall make such order for the future care
and custody of the minor children as it may deem just and
proper. In determining custody, the court shall consider the
best interests of the child and the past conduct and
demonstrated moral standards of each of the parties. The
court may inquire of the children and take into consideration
the children’s desires regarding the future custody; however,
such expressed desires shall not be controlling and the court
may, nevertheless, determine the children’s custody
otherwise.

.A. 42-1-1 to 3. Chapter 1. Change of Name.

.A. 42-1-1. By petition to district court-Contents.

Any natural person, desiring to change his name, may file a
petition therefor in the district court of the county where
he resides, setting forth:

1) The cause for which the change of name is sought.

2) The name proposed.

3) That he has been a bona fide resident of the county for
the year immediately prior to the filing of the petition.

42-1-2. Notice of hearing-Order of change.

The court shall order shay, if any, notice shall be given of
the hearing, and after the giving of such notice, if any, may
order the change of name as requested, upon proof in open
court of the allegations of the petition and that there
exists proper cause for granting the same.



42-1-3. Effect of proceedings.
Such proceedings shall in no manner affect any legal action
or proceeding then pending, or any right, title or interest
whatscever.

Rules and Regulations

Guidelines for Reporting Name of Father and Surname of Child
on the Birth Certificate (revised October 5, 1981) of the Bureau
of Health Statistics, Utah Department of Health.

Surname of Child.

The surname to be given the child should be determined by the
parents.

A. When the mother is married it is usual for the child to
receive the surname of the husband (father). However, some
recent immigrants into the United States and some subcultures
within the nation have customs of assigning surnames which
vary from the standard American tradition. The surname given
the child should be determined by both parents. It clearly
is not mandatory that the child have the father’s surname.
When the parents disagree as to the child’s surname, the sole
consideration should be the best interests of the child.

THis may be best determined by a court of competent
jurisdiction.

Therefore, if the parents (husband and wife) are in
disagreement regarding the surname of the child, it should be
left blank on the birth certificate. It can be added later
when the parents reach agreement by an affidavit to amend a
record or if necessary, by court order.

B. When the child’s mother is not married, she has
considerable latitude in the name she gives the child. Even
if the father is not named on the birth certificate, the
mother may give the child a surname different than her own
surname. Additionally, the mother may name the father on the
birth certificate (by Acknowledgment of Paternity) and give
the child a surname different than the father’s.

C. The parents should be advised that by giving the child a
different surname than that of the father, the birth
certificate may appear to some persons as a birth which
occurred out of wedlock.



STATEMENT OF THE CASE

A. Nature of the Case, Course of the Proceedings, and
Disposition in the District Court.

The proceeding below commenced on or about October 29, 1984,
when Kathleen Jacobson (now known as Kathleen Hamby) filed a
complaint and an amended complaint seeking a divorce from her
husband, Gail Jacobson. (R. 4 & 7.) The parties stipulated to
all matters except one: they could not agree what surname their
children (Kelly Lynn, who was born before they married, and Kevin

D., who was en ventra sa mere and would be born two days after

the divorce) would use after the divorce. (R. 31, 32 & 122-23,
Tr. 2-3.) The matter came before Judge Bullock of the Fourth
Judicial District for hearing on March 14, 1985. (R. 120.)
Counsel for defendant moved for a continuance. (R. 123, Tr. 3.)
Judge Bullock heard plaintiff’s evidence (R. 125, Tr. 5), then
granted the divorce according to the stipulation, ordered that
Kelly would continue to have the surname Hamby "at this time"
(R. 116), ordered that the unborn child would take the surname
Jacobson when it was born, and ruled that the parties could apply
for name changes after the unborn child had been born, that
defendant could present evidence at that time, and the court
"would preserve the issues with respect to both until that time."
(R.149-52, Tr. 29-32.)

A divorce decree was entered on or about April 11, 1985. (R.
114.)

After the birth of their second child, both parties filed
petitions to have the court change the surnames of the children:

the mother wanting them both to bear the "Hamby" surname, and the



father wanting them both to bear the "Jacobson" surname. (R. 37
& 39.)

The matter was heard on October 24, 1985, before Judge
Harding, to whom the case was assigned following the retirement
of Judge Bullock. Counsel for both parties made proffers of
evidence. (R. , 2d Tr. 1-—8.)l After the parties submitted
memoranda on the legal issue, the district court entered its
Ruling noting many factors which it was taking into account and
finding "that it is in the best interest of the parties minor
children, Kelly Lynn and Kevin D., to be known by the surname
Jacobson." (R. 102.) An Order to that effect was entered March
10, 1986. (R. 104.)

On or about April 7, 1986, Ms. Hamby filed a Notice of Appeal

from that Order. (R. 109.)

B. Statement of the Facts Relevant to the Issues Presented
for Review.

The critical facts in this case are essentially undisputed.
(R. 75, 102, Tr. 2, 6.) Mr. Gail Jacobson and Ms. Kathleen Hamby
married each other on or about November 29, 1983. (R. 75.) Each
had been married previously. Kathleen had been married to a Mr.
Hamby, and had a child by him which she was raising. After her
divorce from Mr. Hamby, Kathleen continued to be known by the

surname Hamby. So did her child.

‘ o

The transcript of this hearing was inadvertently omitted by
Appellant from the Record. Counsel for the parties have
stipulated, pursuant to Utah Rule of Appellate Procedure 11(h)
that it be included in the record and on the Index of Record.
As yet that has not been accomplished. References to this
short transcript are indicated herein by "R. , 2d Tr.¢." A
copy of this transcript is included in the Addendunm.



After her divorce from Mr. Hamby, Ms. Hamby became pregnant
with a child by Mr. Jacobson. The child was born on or about
June 14, 1983 out of wedlock, and Ms. Hamby named him Kelly Lynn
Hamby on his birth certificate. (R. 75-76.) ("He was born out
of wedlock and I gave him the name that I carried then." R.
127.) The parties agree that Gail Jacobson is the father of and
has acknowledged paternity of Kelly Lynn Hamby. (R. 75-76, 139,
, Tr. 19, 2dTr. 4.)

Approximately five months after the birth of Kelly the
parties married each other. (R. 75.) During their marriage,
Kathleen assumed the Jacobson surname. (She sued for divorce as
Kathleen Jacobson and testified that she wished to resume the use
of the name Hamby, by which she had been known prior to the
marriage to Mr. Jacobson. R. 5, 126, 127; see also Affidavit In
Support of Motion for Change of Title of Action.) (Defendant’s
counsel proffered evidence that during their marriage the oldest
child of the parties, Kelly, like his mother, also was known by
the surname Jacobson, but this is disputed. R. , 2d Tr. 5).

After their marriage, the parties agreed to change Kelly’s
surname to Jacobson, and Kathleen got the necessary forms and
filled them out, leaving nothing to be done except to have them
notarized. (R. 128, Tr. 8.) Ms. Hamby’'s counsel summarized it
this way: "She would testify that some time after her marriage to
Mr. Jacobson they did enter into an agreement to change the
second child’s name from Hamby to Jacobson, but that as far as I
can ascertain that was never followed through with on the records

of the State of Utah as far as an actual change being made in the



birth certificate." (R. , 2d Tr. 3.) Even though she was wary
of her husband’s motives for insisting on that Kelly bear his
surname, she "still felt that for my child’s sake it was the
thing to do and I went ahead and signed them, but I didn’t send
them into the State because I was too confused as to whether I
should give him that kind of a right to a child that he had been
abusive towards ...." (R. 128, Tr. 8.) She agreed with her
husband, Gail Jacobson, "to put his name on the birth certificate
of the born child and have the unborn child when its born. . . .
I feel that they should have their father’s name on the birth
certificate. That’s for the children’s sake." R. 132, Tr. 12.)

During the marriage of the parties to each other, Kathleen
became pregnant with their second child. She was pregnant when
she filed her complaint for divorce, and was due to deliver in
just four weeks when the divorce hearing was held on March 14,
1985. (R. 132, Tr. 12.)

By stipulation, the parties agreed that after the divorce,
Kathleen could resume using the surname of her previous husband,
Hamby. They agreed that she would have custody of the children,
and that Mr. Jacobson would have reasonable visitation rights
with his two children. (R. 32.) They also agreed that for the
health of the mother the divorce should become final upon entry
(R. 136, Tr. 16). The court granted the divorce as stipulated by
the parties. (R. 149. Tr. 29; R. 114.)

At the divorce hearing, the only dispute concerned the name
by which the two children of the parties would be known after the

divorce. Kathleen wanted the two children to be known after the



divorce by the name she had chosen for herself, Hamby (the name
of her former husband); Mr. Jacobson wanted his children to be
known by his surname, Jacobson. (R. 32.) Kathleen testified as
to the reasons why she wanted their children to have the Hamby
surname. She had custody of a ten year-old son from her former
marriage, who had the surname Hamby. (R. 127, Tr. 7.) She was
concerned that:
If the children don’t have the same last name in the family I
feel that it makes more insecurity, less family closeness.
Mr. Jacobson has put me in a position now to raise three
children by myself, because it’s his choice not to be a
husband I can stay with. And when I have to raise three
children I need the best circumstances to raise those kids
under that'’s possible; And I feel that having my whole family
have the same last name brings the family closer together,
there will be a lot less questions brought up at an earlier
date for those little babies. They won'’t be wonderi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>