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PRISCILLA RUTH MACDOUGALL o s Bt
ATTORNEY AT LAW
346 KENT LANE OCT 1 1 1988

MADISON, WISCONSIN 53713

608-255-2971 COURT c

608-274-6729

October 4, 1988
Mary T. Noonan
Clerk of Court
Utah Court of Appeals
400 Midtown Plaza
230 South 500 East
Salt Lake City, Utah 84102

Re: Kathleen Hamby and
the State of Utah v.
Gail Jacobson, No.880026-A

Dear Ms. Noonan:

Pursuant to Rule 24(j) Citation of Supplemental Authorites, I
am submitting the following authorites:

1. A copy of Rule 405-1-5, Name of Child, Utah Bureau of Vital
Statistics, and a copy of a letter dated February 19, 1988 from
John E. Brockert, Director, Bureau of Vital Records making reference
to the same.

The rules are discussed in the Appellant's Reply Brief, page 9a,
and would be included in the Addendum of the same. The rules are
also discussed in Ms. Hamby's Brief. The enclosed would have been
included on page 4 of the same. The rules are discussed at page 41
of Ms. Hamby's Brief. The revised rules would have been included in
the Addendum to the Appellant's principal brief.

2. Nellis v. Pressman, 282 A. 24 539 (D.C. App. 1971)

Nellis v. Pressman is cited in the article, "The Right of Women
To Name Their Children,'" which is included in the Addendum of Appellant's
initial brief, but not in the text. At oral argument it was referred
to with respect to the recognition of the custodial parent's right to
select the name(s) of children when the custodial parent is the ex-
husband. On page 547 of the decision, it is written:

"The impasses continued and on June 17, 1968 he brought an actién
in the Court of General Sessions asking that permanent custolly of
the children be awarded to him...In this posture of the case it
was scarcely necessary to put the mother on notice again that he
was protesting her discontinuance of the use of his name by the
children, for if he had succeeded in obtaining custody of them

he obviously would have remedied the matter himself." (emphasis
added).

Also mentioned in oral argument was the passage in Nellis v. Pressman
on page 545 wherein the Court said:

"We can only doubt that what the father apparently hoped to



achieve by way of an injunction--assurance of a good and
lasting relationship with his children--is in the power of
any court to give."

3. On page A-11] of Ms. Hamby's Reply brief, the Respondent's
attorney articulated his position with respect to the male right
to name marital children:

"Mr. Taylor: The child before the Court, because the support for
the child before the Court and the legitimacy of the child, I
think the child has been legitimized by the parents and by
acknowledgment of both parties, that the child is, at the child's
age, in that event it's just as if the child was born and con-
ceived after wedlock. So if she chooses to call the child

Hamby, I don't think that that would preclude the Court from
ordering at this time that this is common law right to have the
child to bear his name if he's going to be ordered to support and
be determined to be the father of the child..." (emphasis added).

Further, at page A-28 of the Addendum of Ms.:Hamby's Reply brief,
the transcriptof the lower court reads:

"Mr. Taylor...it's generally recognized that the father who is
ordinarily the objecting party has a protectable interest in
having his child bear the paternal surname in accordance with
the usual custom, even though the mother may have been awarded
the custody of the child..."

And, further, on page A-30 of the Addendum to the Reply brief,
the Court articulated its acceptance of a paternal right:

"The Court:...that is this man is going to be ordered to support
the child, acknowledge paternity, accept the responsibility for
the child, be given the right to visitation and all of the normal
things that the father has, that merely because the child was
born prior to wedlock should not preclude the Court from ordering
that that child bear this man's surname, because he's going to
have all of the burden of responsibility.'" (emphasis added)

At page A-32, the Court again articulated its understanding of
the "common law'" as reason to name the child with the paternal name:

"The Court...And the child to be born would have the, under the
common law, would normally be known as Jacobson."

The transcript came up in oral argument in connection with the
reasons for the lower court's actions.

4, In re Kidder, A. 2d (Me. 1988).

This case discusses the issue of naming in a joint custody
situation. Counsel for Respondent brought up the issue in oral
argument. In the Addendum of Ms. Hamby's initial brief, at page
147 (footnote 222) and at page 113 (footnote 59) the issue is

addressed.



5. Fla. Stat. sec. 382.013 (1987) and letter dated March 16, 1988
to me from Richard T. Downes, Vital Records Administrator for the
State of Florida.

This new statute was mentioned in oral argument with reference
to the presumption that the custodial parent name children pursuant
to their best interests.

I am sending you an original and five copies of this letter and
enclosures. By this letter I am certifying that I am also sending
copies of the same to all counsel involved, Mssrs. Taylor, Wardle
and Gamon, and the Corporon and Williams law firm.

Thank you.

Sincerely, -

\E;Zéf s Tt ——

Priscilla Rukh MacD6ugall

cc: Kathleen Hamby
Corporon and Williams
Ray Gamon
Richard Taylor
Lynn Wardle



Norman H. Bangerter
Governor

Suzanne Dandoy, M.D., M.PH.

Executive Director

February 19, 1988

Priscilla Ruth MacDougall
Attorney at Law

346 Kent Lane

Madison, Wisconsin 53713

Dear Ms. MacDougall:

This 1is 1in response to your letter of February 10, 1988. The proposed
guideline regarding naming of children has been incorporated in the revised
vital statistics rules, which became effective March 17, 1987. The rule reads
as follows: “A newborn child's name should be recorded on the birth
certificate as determined by it's parents. If the parents disagree on a
child's name and they have never married each other or are separated or
divorced, the custodial parent shall determine the child's name. If the
parents are married to each other and cannot agree on a child's name, it may
be left blank on the birth certificate and added later by an Affidavit to
Amend a Record or by court order."

When adding the name by affidavit, we try to obtain the affidavit of both
parents. However, 1if one of the parents is deceased or has deserted the
custodial parent, we do allow the affidavit to be signed by some other
knowledgeable person.

If I can be of further assistance, please let me know.

Sincerely,

////’ John E. Brockert, Director

Bureau of Vital Records
(801) 538-6186

Office of Administration and Planning
288 North 1460 West » PO. Bax 16700 » Salt Lake City, Utah 84116-0700 « (801) 538-6125




1he State Registrar sha]{ delegate such duties and.responsibi]itigs.for
(he local registrars as s deemed necessary to insure the efficient
cperation of the syste@ of vital statistics. 1lhese may include, but are not
1imited to, the following: ' '

(a) The receipt and processing of plrth, death, and spontaneous fetlal
death records. This includes the receipt of tpese fecords from the person
responsible for filing the record, checK]ng it for accuracy and
completeness, making a local copy, and forwarding the original to the State
Registrar at least once a week. . A

(b) Issuvance of certified copies of birth, death, and fetal death
certificates after receiving written authorization from the State
Registrar. The records from which the certified copies are issued shall be
the local copy of Lthe original certificate. All forms and procedures used
to issue the copies shall be provided or approved by the State Registrar.

(c) Issuance of burial-transit and disinterment permits and other
designated forms as prescribed by regulation or direction of the State
Registrar.

(d) Acting as the agent of the State Reqistrar in their designated area
and providing assistance to physicians, hospitals, funeral directors, and
others in matters related to the system of vital statistics.

The State Registrar, with the approval of the Department, shall determine
the responsibilities and duties of each office independently.

R405-1-5 Name of Child
A new born child's name should be recorded on the birth certificate as

determined by its' parents. If the parents disagree on the child's name and
they have never married each other or are separated or divorced, the
custodial parent shall determine the child's name. If the parents are
married to each other and cannot aqree on the child's name, it may be Jleft
blank on the birth certificate and added later by an Affidavit to Amend a

Record or by court order.

KEY: Vital Statistics, Standards, Appointment to Office, Custody of

Children
1987

R405-2 INFANTS OF UNKNOWN PARENTAGE; FOUNDLING REGISTRATION
R405-2-1 lThe report for an infant of unknown parentage shall De
registered on a foundling certificate of live birth and shall, unless more
definitive information is available:

(a) Show the date and place of finding

(b) Show the signature and title of the custodian in licu of the
attendant during delivery.

If the child is 1identified and a certificate of birth is found or
obtained, the foundling certificate shall be placed in a sealed file and
shall not be open to inspection, except on the order of a court.

KEY: Vital Statistics, Custody of Children
1987 26-2-6



H )g STATE OF FLORIDA
AN DEPARTMENT OF HEALTH AND REHABILITATIVE SERVICES

March 16, 1988

Ms. Priscilla Ruth MacDougall
Attorney at Law

346 Kent Lane

Madison, Wisconsin 53713

Dear Ms. MacDougall:
Mr. Boorde has asked me to reply to your letter of March 9.

Enclosed are copies of 382.013 Florida Statutes and an excerpt
from our handbook about disagreements on the naming of children
on birth records.

We will not accept a birth record without a surname except for
foundlings, and we handle disagreements as specified in the
enclosure.

We enclose a printout of 1986 (our first) most popular given
names, but we haven't done anything about surnames.

Please let us know if we can be of further service.

Sincerely,

Cohnrd Foiriz —

Richard T. Downes

Vital Records Administrator
Office of Vital Statistics
(904) 359-6920

RTD

Enclosures: 3

P.O. BOX 210 @ JACKSONVILLE, FLORIDA 3223l ‘
BOB MARTINEZ, GOVERNOR GREGORY L. COLER, SECRETARY




382 VITAL STATISTICS

F.S. 1987

382.013 Certificate of birth; registration.—

(1) A certificate of birth for each live birth which oc-
curs in this state shalil be registered within 5 days after
such birth with the local registrar of the district in which
the birth occurred and shall be filed by the state office
if it has been completed and registered in accordance
with this section.

{2) Ifabirth occurs in an institution or en route there-
to, the physician, midwife, or person in attendance dur-

ing or immediately after the delivery shall provide the

person in charge of the institution or his designated rep-
resentative the medical information required by the cer-
tificate, within 48 hours after the birth. The person in
charge of the institution or his designated representa-
tive shall obtain the other information required by the
certificate and shall prepare the certificate, certify to the
facts of birth, and register the certificate with the local
registrar.

(3) If a birth occurs outside an institution and the
child is not taken to an institution immediately after deliv-
ery, the certificate shall be prepared and registered
within 5 days by one of the following persons in the indi-
cated order of priority:

(a) The physician or midwife in attendance during or
immediately after the birth or, in the absence of such a
person;

(b) Any other person in attendance during or imme-
diately after the birth or, in the absence of such a per-
son;

(c) The father or the mother or, in the absence of the
father and the inability of the mother, the person in
charge of the premises where the birth occurred.

(4) If abirth occurs on a moving conveyance and the
child is first removed from the conveyance in this state,
the birth shall be registered in this state, and the place
to which the child is first removed shall be considered
the place of birth. The birth certificate shall be registered
in accordance with subsection (2) or subsection (3),
whichever is applicable.

(5)a) If the mother is married at the time of birth, the
mother and the father as entered on the birth certificate
shall select the given names and surname of the child
if both parents will have custody of the child, otherwise
the parent who will have custody shall select the guven
names and surname of the child.

(b) If the mother is not married at the time of b:nh
the person who will have custody of the child shall select
the given names and surname of the child. .

(6)(a) If the mother is married at the time of birth, the
name of her husband shall be entered on the certificate
as the father of the child unless paternity has been de-
termined otherwise by a court of competent jurisdiction.

(b) If the mother is not married at the time of birth,
the name of the father shall not be entered on the certifi-
cate of birth without the consenting affidavit of the moth-
er and the person to be named as the father, unless pa-
ternity is determined by a court of competent jurisdic-
tion.

(c) Inany case in which paternity of a child is deter-
mined by a court of competent jurisdiction, the name of
the father and surname of the child shall be entered on
the certificate of birth in accordance with the finding and
order of the court. If the court fails to specify a surname
for the child, then the surname shall be entered in ac-
cordance with paragraph (5)(a) or paragraph (5)b),
whichever is apphcable

(d) If the father is not named on the certlt’ cate of
birth, no other information about the father shall be en-
tered on the certificate.

(7) Atleast one of the parents of the child shall at-
test to the accuracy of the personal data entered on the
certificate in time to permit the registration of the certifi-

cate within the 5 days prescribed herein.

History.—s. 13, ch. 6892, 1915; RGS 2083; CGL 3283: 3. 1, ch. 77-318; 3. 150,
ch. 79-40Q; s. 11, ch. 87-387.

Note.—Former 3. 382.16.



In cases where the mother and father have joint custody of the
hild and disagree on the selection of a surname, the surname
elected by the father and surname selected by the mother shall
oth be entered on the certificate, separated by a hyphen, with the
elected names entered in alphabetic order. The surname so
elected may be amended before the child’s seventh birthday by
ayment of the required fee and by a joint written agreement of
oth parents submitted to the department listing the agreed upon
urname, or upon request of a parent subsequently awarded sole
arental responsibility of the child by a court of competent
urisdiction. Changes of the surname after the seventh birthday
ill require the same documentation as other surname changes.

In cases where the mother and father have joint custody of the
hild and disagree on the selection of given names, the given names
n the certificate shall not be entered until a joint written
greement between both parents is submitted to the department
isting the agreed upon given names or selection of given names is
ade by a parent who is awarded sole parental responsibility of the

hild by a court of competent jurisdiction.



Parties to the Proceeding in the Trial Court

1. Kathleen Hamby.

Known for a brief time by the name Jacobson, Appellant Kathleen
Hamby's divorce action in the trial court was entitled: Kathleen
Jacobson, and the State of Utah, by and through Utah State Department

of Social Services, Case No. 67,957 (Fourth Judicial District Court,
Utah County).

2. State of Utah Department of Social Services.

The Utah Department of Social Services moved to become a party
plaintiff in the trial court proceedings because the Respondent
Gail Jacobson owed the State money for child support. The Department
is named in the caption but has not as yet participated in the
instant appeal.

3. Gail Jacobson.
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Issues Presented for Review
1. Whether the trial court had jurisdication pursuant to its
authority over the care, custody and control of children con-
ferred by Title 30, Chapter 3 of the Utah Code (particularly
U.C.A., 30-3-5 and 30-3-10) to determine the surnames of 1)the
child born prior to Ms. Hamby's marriage to Mr. Jacobson, and
2) the child born subsequent to Ms. Hamby's divorce from Mr.

Jacobson.

The trial court's ruling on this issue is confusing. The
court entertained jurisdiction in March, 1985 to determine the
surname of the child not yet born at the time of divorce but
declined at that time to change the surname of the child born
prior to the marriage. The judge told the parties that he would
entertain name change "applications'" from both of them if filed
within 30 days of the birth of the child to be born following
the divorce. The applications thus filed, however, did not comply
with the statutory requirements of Utah's name change statute,
U.S.C. 42-1-1--42-1-3. In the case of the newborn child who had
not been a resident of the county for a year as required by such

statute, the name change statute could not be applicable.

The Appellant Kathleen Hamby believes that the trial court had
jurisdiction to determine the names of both her infant children
in March, 1985 as well as after the birth of her child in April,
1985 pursuant to its continuing jurisdiction over the care, custody

and control of children pursuant to a divorce action.



1. Whether the trial court erred in ordering that both of the
children in Ms. Hamby's custody should bear the paternal surname
rather than the name Ms. Hamby, as custodial parent, determined

to be in the children's best interests--her own--in view of the
evidence of record, the legal rights, privileges and responsibilities
of the custodial parent, and the mandates of equal protection and

due process guaranteed by the Constitution and laws of the State of

Utah and the United States?

Ms. Hamby appealed the decision of the trial court because she

believes the trial court erred egregiously.



Determinative Constitutional Provisions, Statutes, Rules and Regulations

Constitutional Provisions-Utah

Article I, section 1[Inherent and inalienable rights]

All men have the inherent and inalienable right to enjoy and
defend their lives and liberties: to acquire, possess and
protest property; to worship according to the dictates of their
consciences; to assemble peaceably, protest against wrongs, and
petition for redress of grievances; to communicate freely their
thoughts and opinions, being responsible for the abuse of that
right.

Article I, section 2 [All political power inherent in the people]
All political power is inherent in the people; and all free
governments are founded on their authority for their equal
protection and benefit, and they have the right to alter or
reform their government as the public welfare may require.

Article I, section 7 [Due process of law]

No person shall be deprived of life, liberty or property,
without due process of law.

Article I, section 27 [Fundamental Rights]
Frequent recurrence to fundamental principles is essential to
the security of individual rights and the perpetuity of free

government.

Constitutional Provision-United States

Amendment XIV, section 1 [Citizenship defined; privileges of citizens]

...No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.



Statutes

U.C.A. 30-3-5. Disposition of property-Maintenance and health care
of parties and children-Court to have continuing jurisdiction--
Custody and visitation-Termination of alimony.

1) When a decree of divorce is rendered, the court may include
in it such orders in relation to the children, property and
parties, and the maintenance and health care of the parties,

as may be equitable. The court shall include in every decree of
divorce an order assigning responsibility for the payment

of reasonable and necessary medical and dental expenses of

the dependent children. If coverage is available at a reasonable
cost, the court may also include an order requiring the purchase
and maintenance of appropriate health, hospital, and dental

care insurance for those children. The court shall have con-
tinuing jurisdiction to make such subsequent changes or new
orders with respect to the support and maintenance of the parties,
the custody of the children and their support, maintenance,

and health and dental care, or the distribution of the property
as shall be reasonable and necessary. Visitation rights of
parents, grandparents, and other relatives shall take into
consideration the welfare of the child.

U.C.A. 30-3-10. Custody of children.

In any case of separation of husband and wife having minor
children, or whenever a marriage is declared void or dissolved
the court shall make such order for the future care and custody
of the minor children as it may deem just and proper. In de-
termining custody, the court shall consider the best interests
of the child and the past conduct and demonstrated moral
standards of each of the parties. The court may inquire of the
children and take into consideration the children's desires
regarding the future custody; however, such expressed desires
shall not be controlling and the court may, nevertheless, de-
termine the children's custody otherwise...

U.C.A. 42-1-1 to 3. Chapter 1. Change of Name.
U.C.A. 42-1-. By petition to district court-Contents.

Any natural person, desiring to change his name, may file a
petition therefor in the district court of the county where
he resides, setting forth:

1) The cause for whichthe change of name is sought.

2) The name proposed.

3) That he has been a bona fide resident of the county for the
year immediately prior to the filing of the petition.

42-1-2. Notice of hearing-Order of change.

The court shall order whay, if any, notice shall be given of
the hearing, and after the giving of such notice, if any, may

order the change of name as requested, upon proof in open court
of the allegations of the petition and that there exists proper
cause for granting the same.
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42-1-3. Effect of proceedings.

Such proceedings shall in no manner affect any legal action
or proceeding then pending, or any right, title or interest
whatsoever.

Rules and Regulations

Guidelines for Reporting Name of Father and Surname of Child on
the Birth Certificate (revised October 5, 1981) by the Bureau of
Health Statistics, Utah Department of Health.

Surname of Child.

The surname to be given the child should be determined by the
parents.

A. When the mother is married it is usual for the child to

receive the surname of the husband(father). However, some

recent immigrants into the United States and some subcultures
within the nation have customs of assigning surnames which vary
from the standard American tradition. The surname given the

child should be determined by both parents. It clearly is not
mandatory that the child have the father's surname. When the
parents disagree as to the child's surname, the sole consideration
should be the best interests of the child. This may be best
determined by a court of competent jurisdiction.

Therefore, if the parents (husband and wife) are in disagree-
ment regarding the surname of the child, it should be left blank
on the birth certificate. It can be added later when the parents
reach agreement by an affidavit to amend a record or if necessary,
by court order.

B. When the child's mother is not married, she has considerable
latitude in the name she gives the child. Even if the father

is not named on the birth certificate, the mother may give the
child a surname different than her own surname. Additionally,
the mother may name the father on the birth certificate (by
Acknowledgment of Paternity) and give the child a surname
different than the father's.

C. The parents should be advised that by giving the child a
different surname than that of the father, the birth certificate
may appear to some persons as a birth which occurred out of
wedlock.
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Statement of the Case

Nature of the Case, Course of the Proceedings and Disposition in
the Trial Court

This case involves the right of a divorced woman, awarded and
entrusted with the sole custody of her two infant children of her
dissolved marriage, to determine the names of her children con-
sistent with their best interests, and the right of the children
to bear names which are in their best interests.

It also involves the threshold jurisdictional question of
whether a divorce court has jurisdiction to determine the names
of children pursuant to its continuing jurisdiction over the care
and custody of children.

The case concerns the naming of two children, one born in 1983
prior to Appellant Kathleen Hamby's brief marriage to Gail Jacobson,
who was given her name, and one born in 1985, two days following
her divorce from Mr. Jacobson on the grounds of mental cruelty.
The stipulation between the parties respecting the various matters
of child custody, property distribution, etc¢, ,included a provision:

The minor child of the parties, Kelly, does not currently

bear defendant's last name, Jacobson. Plaintiff desires

that status to continue for Kelly and also to apply to the

expected minor child. Defendant desires that both children

bear his name, Jacobson. This is the only issue remaining

over which the parties are in dispute and over which a

hearing in Open Court is desired." R. 31 (No. 10).

A hearing was held on March 14, 1985 respecting this issue at
which time former counsel for Ms. Hamby objected to the Court
taking jurisdiction to change the name of the child born in 1983.
The Fourth Judicial District Court, Judge J. Robert Bullock pre-
siding, assumed jurisdiction to determine the name of the child

to be born and ordered that such child bear the name of the father

because a marital child1 "under the common law, would normally
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be known" by the father's surname.

The Court further ordered that the child born prior to the
marriage continue to bear the mother's surname wunless and until
the parties brought the issue of naming to him following the
birth of the second child. The Court reserved jurisdiction to
hear the names issue but otherwise issued a final divorce decree
on April 11, 1985. In doing so he said he would entertain '"applications'
for name changes from both parties following the birth of the
1985 child.

Within 30 days of the birth of the child Ms. Hamby petitioned
for a change of his name pursuant to this order, and her ex-
husband countered with a (late) application for a name change of
the two year old. The Fourth Judicial District Court, Judge
Ray M. Harding now presiding, ruled that both children should bear
the father's surname.

The case is before the Utah Supreme Court on appeal by Ms. Hamby

of that decision.

1

The terms "marital' and '"nonmarital'" are used herein instead
of "legitimate" or "illegitimate'" which denote good or base
societal status as determined by males. See Footnote No. 1,p.91
of MacDougall, "The Right of Women To Name Their Children," 3
J. L. and Ineq. 91(1985) reproduced in the Addendum.
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Statement of the Facts

Approximately eleven years ago the Appellant Kathleen Hamby
gave birth to her first child. She gave the child, a boy, the sur-
name which she shared with her husband, the child's father, Hamby.

She was later divorced from the father of her first child. The
dates of her marriage to and divorce from her first husband do not
appear in the Record of this case. Ms. Hamby has sole custody of
her firstborn.

On June 14, 1983 Ms. Hamby gave birth to a child fathered by
the Respondent Gail Jacobson. She gave the child the same surname
as herself and her first child, Hamby. R. 127.

On November 29 of that year, 1983, Ms. Hamby married Mr. Jacobson.
The following October she separated from him and filed for divorce
by a complaint and amended complaint dated October 29, 1984
against him on the grounds of mental cruelty. B. 7,10.

By a Motion for Joinder of Party Plaintiff dated January 14, 1985
(R. 13) the State of Utah, Department of Social Services, asked
to become a party to the divorce action because Ms. Hamby had been
receiving public assistance. The motion was granted on February
7, 1985. R. 25. By date of February 13, 1985 the State of Utah
filed a complaint in the case against Mr. Jacobson alleging that
the defendant has failed to support his children as required by
U.C.A. 78-45-3 2and asking that the defendant be required to
pay back and on-going child support. R. 27.

The Record in this case also includes a Writ of Garnishment from
the State of Utah to the Sunshine Mining Company dated July 29,

1985 and a Garnishee Writ of Execution from the State of Utah to

2 See Roberts v. Roberts, 592 P. 2d 597 (Utah 1979) and Mecham

v. Mecham, 570 P. 2d 123 (Utah 1977) respecting the right of the
Department to seek reimbursement of funds paid for child support.
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the Sheriff or Constable of Utah County respecting the Sunshine
Mining Company dated August 8, 1985. R. 54, 58.

During the ten-eleven months that Ms. Hamby lived with Mr.
Jacobson in marriage she used the surname Jacobson. Upon separating
from her ex-husband she reverted to her pre-marriage name which
she intends to use the rest of her natural life.j

A divorce was granted to Ms. Hamby on the grounds of mental

cruelty on April 11, 1985. R. 114. The decree provided for her to

formally resume her pre-marriage name. R. 116,

3

In her Affidavit in Support of Motion for Change of Title of
Action to the Supreme Court of Utah, Ms. Hamby stated that she used
the surname Jacobson for less than a year. Since October 20, 1984
when she separated from Mr. Jacobson, she has used the surname
Hamby which she intends to do for the remainder of her natural life.
These facts are otherwise not part of the Record in the case. The
parties stipulated to the change of title on the basis of Ms. Hamby's
affidavit.

In ordering that the child born following Ms. Hamby's divorce
should bear the paternal name,the trial court stated as a reason
for his ruling that '"Hamby is not the mother's maiden name.'" R. 102.

This distinction is misguided as discussed, infra. Ms. Hamby
considers Hamby her name just as Mr. Jacobson presumably considers
Jacobson his name irrespective of where he acquired it, tY birth or
change of name while a minor or as an adult. Ms. Hamby assumed
the surname Hamby during a prior marriage, has used it for years,
and, as she stated in her affidavit to the Supreme Court, "I consider
it my name and I never intend to use any other surname than Hamby
for the remainder of my natural life."

As written in the Center for a Woman's Own Name, 1975 Supplement
to Booklet For Women Who Wish To Determine Their Own Names After
Marriage 6 (1975):

"It is the position of the Center For A Woman's Own Name that

the name(s) a woman chooses to use is her own name. It may

be the name given her at birth, a name assumed during childhood,
assumed at marriage, assumed at a previous marriage, a hyphenated
name or a name made up by herself at any time."

The term '"maiden'" name or "married" name is not used herein except
in reference to the trial court's usage of the term. It refers to the
name a woman uses just prior to her first marriage when she presumably
is a "maiden"' Identifying a woman by her sexual and marital status 1is
inappropriate. The terms'own" name, or simply '"name'" are used instead,
or the antiquated terms are used within quotes.
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Two days after her divorce was granted Ms. Hamby gave birth
to her third son, a child fathered by Mr. Jacobson.

The divorce decree issued by Judge R. Roﬂert Bullock ordered,
with respect to the children's names:

11. The surname of the minor child, Kellﬁ, shall remain Hamby

at this time. If Defendant desires that Wame to be changed to

Jacobson then he may file a Petition for Fhange of name in

this matter within 30 days after the birth of the minor child

expected in April, 1985. Plaintiff may respond and/or object
to any such Petition thus filed. |

12. The minor child expected in April 1985 shall bear the

surname Jacobson. If plaintiff desires that name to be changed

to Hamby then she may file a Petition for change of name in
within 30 days after the birth of said child. Defendant may
respond and/or object to any such petition thus filed.

An evidentiary hearing on the children's names was held before
the judge on March 14, 1985. Mr. Jacobson did not contest the
divorce or the award of sole custody of the two children to Ms.
Hamby. He did not appear at the hearing.

Prior to the hearing the parties had stipulated that the only
issue reamining between the parties was that of the children's
names and had asked the Court to hear the issue.

Mr. Jacobson did not attend the evidentiarvy hearing of March
14, 1985 according to his lawyer because a job came through. At
the hearing it came out that since Ms. Hamby had separated from
Mr. Jacobson in October, 1984, he had had no association with the
child born in 1983. R. 140.

Ms. Hamby testified that Mr. Jacobson was verbally and physically
abusive '""to all of the children in our home,'" that he is a drunk
("He's drunk more often than he's sober'") and that he "wouldn't
work." R. 127, She testified that Mr. Jacobson had hit the baby
born before the marriage, causing the child to lose the upward
motion in his left eye. R. 128. She mentioned that he had a re-

putation in the community in which she 1lives for being a drinker
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and fighter in town. T. 133-134.

Ms. Hamby testified that, as custodial pﬂrent of her children,
she felt she should make the decisions resp&cting their names
while the children are young. At the time oé the hearing, her
first child was 10 years old and bore the name Hamby; her second

child, who was almost two years old, bore the name Hamby; she

wished her third child, who was not yet born, to also bear the

family name. She testified that she wanted the children to bear
her name for their benefit:

"Yes. I have a lot of reasons. The main obe is for, are for
the benefit of the children. If the children don's have the
same last name in the family I feel that ﬁt makes more in-
security, less family closeness. Mr. Jacobson has put me in
a position now to raise three children by myself, because
it's his choice not to be a husband that I can stay with.
And when I have to raise three children I need the best
circumstances to raise those kids under that's possible; and
I feel that having my whole family have the same last name
brings the family closer together, there will be a lot 1less
questions brought up at an earlier date for those little
babies. They won't be wondering why their name is different
until they are old enough to discuss it. % 131-132.

Ms. Hamby futher testified that as the chPldren get older "if
they make the decision that they want their kather's name, if he
has been coming around and seeing them and béing a father to them.
I would never object to my children having their own way when they
are old enough to make a decision like that.'" R. 141-142.

Ms. Hamby's conclusion that the family ungt which she heads
should bear the same surname came as a result of a great deal of
thought and her own life experience. She spoke with several people
about it and reflected on her personal experience of having grown
up in a household with different names following divorce.

"I was, also, raised in a broken home with a different last

name and saw the affects[sic] of it. Even when you are happy

in a broken home, when you come home with a child as a friend

and you introduce your mother with a different name, your friend

asks you: why does your mother have a different name, is she

really your mother, or things like that. d, so that kids
begin to wonder who their mother and father is.
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And I feel that it's just the security on the children.

It's not an issue here I'm not here to argue about to hurt

Gail Jacobson or anything also. His name does carry around

stigma." R. 133.

As Ms. Hamby summarized her position with respect to her right,
as a matter of her childrearing responsibilities,to determine
her children's names while they are young:

Q: But you want to make that decision for them now?

A. Yes, I do. I have custody of them, and I'm their mother. R. 141.

Following Ms. Hamby's testimony, a school psychologist, Gaylor
Lester Downing, testified that in his opinion family identity
is somewhat disrupted if the family unit living together following
a divorce has two different surnames:

"For example, I've worked with one boy whose parents are

divorced, and he will go through periods when he's more

happy with his dad so he'll take on his dad's name, and there

will be some problems there,and so he'll go more in with

his mom and he'll take his mom's name. And it will create

uncertainty in his own mind as to who he is and where

he is and what he ought to be doing. Because attached to

that name is also the values that go along with the parent

who also has that name.' R. 146.

Mr. Downing, in answer to a question posed by Mr. Jacobson's
counse], responded:

Q: You are certainly not advocating in all circumstances that

the name of the father be changed to that of the mother in

case of a divorce, are you?

A. I think it should always be considered on an individual
basis. R. 146.

At the hearing Mr. Jacobson's counsel contended that a man
has a right under the common law to have children he sires bear
his name unless there be demonstrated an overriding benefit
to thecontrary, and that if the man has legal responsibility to
a nonmarital child that he should have the right to name the child.
R. 149.

Mr. Jacobson was ordered to pay $80 a month for each child

pursuant to the stipulation of the parties. The State of Utah
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appeared at the hearing by its counsel Ray E. Gammon and
stated that as of that date Mr.Jacobson had paid back money he
owed the State for child support. R. 149.

On May 13, 1985 Ms. Hamby petitioned the Fourth Judicial District
Court pursuant to its ruling,for a change of surname of the
thild born on April 13, 1985 (Kevin). On May 21, 1985 the Respondent
petitioned for a change of name for the child born on June 14,
1983 (Kelly). Ms. Hamby objected to the untimely filing of her ex-
husband's petition, but the Court heard both petitions and de-
cided the issue as to both children's names in favor of Ms.Hamby's
ex-husband.

The matter was decided by Judge Ray M. Harding on the evidence
presented to Judge Bullock on March 14, 1985, an unwritten
stipulation,4 and briefs of the parties.

Ms. Hamby made this appeal to the Supreme Court of Utah.

4

The Reply Memorandum of Gail Jacobson (R. 96) refers to a
pre-trial stipulation ''that if called the father (Jacobson) would
say the interest of the children are best served if they bear
his name and that the mother (Hamby) would testify otherwise."
No written stipulation appears in the file or record to the
knowledge of the Appellant. Judge Harding referred to matters
raised at the evidentiary hearing on March 14, 1985 as well as
to facts not adduced anywhere in the Record of this case.
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Summary of Argument

The trial court's imposition on the custodial parent of its
own judgment that the two infant children in her custody should
bear the surname of the noncustodial parent constitutes gross
and reversible error.

As more and more women do not change their surnames because
of marriage and/or revert to their pre-marriage names when they
divorce at the same time as courts and legislatures have all but
abolished the tender years presumption as an absolute legal
standard by which to award custody of children, courts across the
nation are being faced with the situation of custodial mothers
seeking to name their children in their custody with their own
names, hyphenated names, or other surnames which differ from the
patronymic.

This case is typical of those coming before trial courts today.
It is, consequently, a case which the Supreme Court of Utah should
examine closely in order to render the requisite guidelines to
lower courts faced with disputes between custodial and noncustodial
parents of newborns and infant children.

Where children are infants or very young-rand in their mother's
custody--in contrast to where children are older, were originally
given their fathers' names which their mothers also used, and
lived in a family unit with both parents for a substantial period
of time--a growing number are ruling in favor of the custodial
mother's choice of name.

Most courts recognize the jurisdiction of divorce courts to
determine disputes between custodial and nonfustodial parents
over the naming of marital children. The Appellant in this case

believes that the trial courts of Utah have the jurisdiction
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pursuant to U.C.A. 30-3-5 and 30-3-10. Appellant would like
clarification on this point from the Supreme Court of Utah.

The trial court erred in not recognizing the presumption
that a custodial parent acts in his/her children's best interests
in all matters of childrearing, including the naming of children,
absent proof to the contrary, and in failing to put this burden
on the noncustodial father to prove that Ms. Hamby was abusing
her custodial parental responsibilities.

In ruling as it did the trial court failed to discard as a
relic of days past the now legally impermissible superior right
of men over women to name marital children which was established
in the cases of older children originally given their fathers'
surname and which has, even under the caselaw thus developed,
no applicability to cases involving newborn or infant children.

The trial court's stated reasons for finding for the father
are contrary to the evidence and are based on legally impermissible
or incorrect criteria.

The trial court should be reversed with instructions to the
trial court to recognize the right of the custodial parent of
newborn or infant or very young children to name the children in
his/her custody consistent with California Supreme Court Justice

Mosk's concurring opinion in the case of In re Schiffman, 28 Cal.

3d 640, 620 P. 2d 579, 169 Cal. Rptr. 918 (1980).
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I. Introduction and Historial Perspective on the Common Law of
Names and the Right of Women To Name Themselves and Their Children

The instant case is typical of cases occurring in trial courts
across the nation. As a logical outgrowth of the efforts of women
in this century and last to secure for themselves and their
daughters and granddaughters the common law right to determine
one's own name, women who are custodial parents of marital children
no longer accept that heretofore virtually unfettered right of
men to impose their surnames on marital children irrespective of
the children's best interests.

It used to be so "simple." In yesterday Ms. Hamby would have
retained the surname Jacobson which she used for a period of less
than a year,following her divorce and the children in her custody
would have done likewise.

The Court is referred to the article by Ms. Hamby's counsel,

"The Right of Women To Name Their Children," 3 Journal of Law and

Inequality 91(1985) which is included in the Addendum to this brief,

and respectfully requested to read it. Ms. Hamby's case arises in
the context of the movement towards equality in the area of naming
children which the article discusses.

In yesteryear women abandonned their '""maiden'" names upon marry-
ing and assumed their spouses' surnames as their own. They often
galled themselves '"Mrs." plus their husbands' full names, although,
with some exceptions, for most legal purposes a married woman's
name was her own first (given) name and her chosen surname as was

and is the case with men.
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In yesteryear, when women had children, the children were
given the family name, the surname of both of their parents.

When divorce became permissible, and then common, women reverted
to their "maiden'" names if they had no children from the marriage
and retained their "married'" names if they did. Women who had
children out of marriage--called '"bastards'" at old common law--
traditionally called them by their '"maiden'" names although,
technically, a "bastard" did not have any name by birth alone.
S/he had to earn one by reputation.

Most men retained the family names they were born with through-
out life, but a sizeable number changed their surnames for any
of a number of reasons, including to Americanize them. Slaves took
on names upon emancipation. Wives and children changed their names
when the head of the family did.

Although the foregoing was the custom, it was not the common
law. In fact, at old English common law, which has been adopted by
all states except Louisiana, it was not unusually uncommon for
women of property not to change their family names upon marriage or
to retain them for some but not all purposes. Men adopted their
wives' names on occasion. Marital children sometimes took their
mothers' names, Thomas Littleton, the son of Elizabeth Littleton
and Thomas Westcott being prime examples of the same. Under the
common law names are established by usage, not statute or court
decree, and can be changed at will without judicial proceedings.
Pursuant to the common law,married women change their names by
usage, by assuming their husbands' names after marriage. The most
common example of a common law name change is that of a woman

voluntarily assuming her spouse's name upon marriage.
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"When a woman on her marriage assumes, as she usually does

in England, the surname of her husband in substitution for
her father's name, it may be said that she acquires a new name
by repute. The change of name is in fact, rather than in law,
a consequence of the marriage.' Husband and Wife., Assumption
by Wife of Husband's Name, 22 Halsbury's Laws of England,

Sec. 1018 at 633 (4th ed. 1979).

Upon remarriage a woman could, and sometimes, did,retain the
surname she acquired during her prior marriage even over the ob.

jection of the ex-husband. See, e.g., Cowley v. Cowley, 1901 A.C.

450, the case most frequently cited for this point. See also,

Wood v. Detroit Edison, 409 Mich. 279, 294 N.W. 2d 571 (1980);

Welcker v. Welcker, 342 So. 2d 251 (La. App. 1977).

For discussions of the common law of names, see, in addition to
the article included in the Addendum, Lamber, "A Married

Woman's Surname: Is Custom Law? 1973 Wash. U.L. Q. 779 (1973);

Daum, "The Right of Married Women To Assert Their Own Surnames,"

8 U. Mich. J. L. Ref. 63 (1974) and Comment, '"Married Women and

The Name Game,' 11 Rich.L. Rev. 121 (1976). Numerous articles on

the law have appeared in recent years. In addition to the fore-
going and those cited in the Addendum article, see the list of
law review commentary in MacDougall, "Women's, Men's and Children's

Names: An Outline and Bibliography," 7 Fam. L. Rep. 4013 (March

17, 1981).

It was in the mid nineteenth century when the issue of the right
of a married woman to use her own name came to the fore as a
feminist issue in the United States with the example of Lucy Stone,
prominent orator and leader in the feminist and abolitionist
movements, who did not change her surname when she married Henry
B. Blackwell in 1885. In the early twentieth century, women facing
strong prejudice on the part of society against women using their
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own names, organized as the Lucy Stone Leagﬁe. Together with

the National Woman's Party they brought numerous actions, including
a successful challenge to the Passport Offi#e, to secure married
women the right to their own identities consistent with their
common law right to choose their own names.

The Lucy Stoners, however, did not take on the issue of naming
children and the issue of a woman's right to name herself did not
arise frequently until the early 1970s. Witw the rebirth of the
feminist movement, vast numbers of women were met with societal
resistance as agencies were inundated across the land with married
women seeking to vote, run for office, drive, register their cars,

purchase property, attend educational institutions, obtain pro-

fessional licenses or employment, etc., etc., etc. Courts were

flooded with cases of married or divorcing women seeking to
statutorily change their surnames. Legislatures started to repeal
divorce name change provisions which deprived divorce courts of
jurisdiction to change women's names pursuant to divorces if they

had children. See, e.g. In re Harris, 236 S.E. 2d 426 (W. Va. 1977)

wherein the West Virginia Supreme Court recognized the right of a

divorced woman with children to change her name pursuant to the
state's general name change statute despite the divorce name change
statute prohibiting her from doing so pursuant to her divorce.

A whole body of law and legal commentary, some of which has been
cited, supra, developed over the issue and today every state in
the country recognizes that married women--and divorced women--
have the right to not change their names at marriage or divorce
and/or to change them while married or at or after divorce irres-

pective of whether they have children in their custody.
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The names issue turned to the naming of children. In 1970
only North Carolina and Hawaii had statutes requiring newborn
marital children to bear the paternal name on their birth
certificates.Both of these statutes were inv%lidated as un-
constitutional restraints on parents' liberty to rear their

children. Jech v. Burch, 466 F. Supp. 714 (D. Hawaii 1979);

O'Brien v. Tilson, 523 F. Supp. 494 (E.D.N.C. 1981). See dis-

cussion, infra, respecting the fact that the selction of a child's
surname is a constitutionally protected childrearing right.

Three other states passed similar laws in the 1970s. In Sydney
v. Pingree, 564 F. Supp. 412 (S.D. Fla. 1982), Florida's statute

was invalidated. Louisiana and New Hampshire repealed and revised

their statutes, New Hampshire adopting as a standard for-'resolving
disputes over newborn's names, the right of the custodial parent
to select the name. N.H.Rev. Stat. Ann., sec. 126.6-A(I)(a)(1984).
State courts affirmed that under the common law the State makes
no requirement as to how minors should be named. In the country's
most inclusive case on the common law of names--it involved
married women's names, children's names, divorced women's names,
etc.--the Massachusetts Supreme Court wrote that the common law
principle of freedom of choice in the matter of names '"extends
to the name chosen by a married couple for their child."

Secretary of the Commonwealth v. City Clerk of Lowell, 373 Mass.

178, 190, 366 N.E. 2d 717, 722(1977). See also Doe v. Dunning,

87 Wash. 2d 30, 549 P. 2d 1 (1976).
Attorneys general and state registrars of vital statistics
reaffirmed that parents could name their children as they pleased

absent an express statute to the contrary.
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With the right of parents in agreement t% name their children

as they pleased, litigation developed in thé

area of parental
disputes over children's names following di#orce. Disputes between
remarried women seeking to give their older children the surnames
of their new husbands are well known to the courts. The language
quoted in cases to the effect that the male has a "time-honored
right" or "natural right" or that there is a "preference" for the
male name, and that a child's name williizfgﬁanged over the ob-
jectiomof the natural father all comes from this kind of traditional
case:

1. Woman assumes husband's surname at marriage.

2. Husband and Wife have children who are given the family name.

3. Husband and Wife live together in a family unit with the
children, all using the same last nam%.

4. Husband and Wife divorce, Wife gets custody of the children
and retains the family name along with the children.

\
5. Wife remarries and assumes her new husband's surname.

6. Wife seeks to change the children's names to her new
marital name.

7. Ex-Husband objects and courts protect his right to insist
that the children continue to use his name which they were
given at birth and have borne all their lives instead of
permitting the children to adopt the stepfather's name,

rovided that Ex-Husband is not guilty of gross misconduct or
hasabandonned the children to the extent that they could be
adopted from him.

Disputes of this kind still occur regularly, but a new kind of
case has arisen as a result of the new freedom women have in
realizing their common law right to name themselves and their
children. Women who have not remarried--or who have remarried
and not changed their names--have sought to name the children in
their custody with their names, usually to have the family unit

share the same name or part of a hyphenated name.
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Ms. Hamby is representative of this new kind of case. The courts
are beginning to respond to the obvious need for a new way of
reviewing parental disputes in light of the law which has developed
over the past decade and a half. The women such as Ms. Hamby are
not seeking to change the names of children to stepfathers' names.
Further, a growing number are seeking assistance from the courts
when their children are newborns, infants or very young. Often,
such as in Ms. Hamby's case, the children have not lived with their
biological fathers at all or only for a short time.

In Jacobs v. Jacobs, 309 N.W. 2d 303 (Minn. 1981) the Minnesota

Supreme Court articulated a distinction between disputes involving
older and younger children, drawing on a distinction made in the

1975 case of Laks v. Laks, 25 Ariz. App. 58, 540 P. 2d 1277 (1975),

a case which had involved a custodial mother seeking to hyphenate
her older children's names. In Jacobs, and its companion case,

In re Saxton, 309 N.W. 2d 298 (Minn. 1981) the court articulated:

"We have recognized that neither parent has a superior right
to determine the initial surname of their child. No preference
is accorded to either the paternal or maternal surname...When
one parent seeks to change the surname of a child, the
other has standing to object and the resolution of the
dispute hinges on the best interests of the child...Due
deference is given, however, to the fact the child has
borne a given surname for an extended period of time.'" p. 302.
The Court then found against the mother and her two children,
7 and 9 who wished to bear a hyphenated name of both parents, while
stating that the children's interests would be well served by use
of either the mother's choice of name--the hyphenated name--or the
father's insistence on his name.
A review of the cases decided during the past few years demon-
strates the willingness of courts to decide in favor of custodial

mothers when the children are newborn or very young. Indeed, given
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the virtual impossibility of deciding which name, as opposed to

which parent should decide the name, should be given a child who

is a newborn, an infant, or very young (pre-%indergarten can be

used as a cut-off date, or three to five years), the custodial

parent presumption is becoming the obvious solution to the issue.
In his scholarly and most practical concurring opinion in the

case of In re Schiffman,28 Cal. 3d 640, 620 P. 2d 579, 169 Cal.

Rptr. 918 (1980), California Supreme Court Justice Mosk articulated
the ''custodial parent presumption'" whereby courts should expressly
defer to the judgment of the custodial parent with respect to
naming children as an incident of childrearihg:

"The principle that the custodial parent should be given the

choice of a newborn child's surname has been codified by the

Pennsylvania Legislature. (Pa. Code, tit.EZS, sec. 1.7(b)

(1975). And as one commentator noted, 'since the court

awards custody on the basis of the child's best interest,

it can be argued that the custodial parent is acting in the

child's best interest when he or she changes its. name.'

(Comment, Surname Alternatives in Pennsylvania (1977)

82 Dick. L. Rev. 101,115-116). Thus is would seem that a

parent deemed fit to have custody ordinarily should be

deemed fit to select a name that accords with the child's

best interest.'" p. 585.

Other portions of Justice Mosk's opinion are set forth through-
out this brief.

Thus, Kathleen Hamby appeals to the Supreme Court of Utah for
the benefit of this presumption with respect to her decision that
it is in her two infant children's best interests that they bear
the same surname that she and the fourth member of her household,

her eleven year old child, bear.
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II. The trial court had jurisdiction pursuant to its continuing
authority over the care, custody and control of children conferred
by Title 30, Chapter 3 of the Utah Code, to resolve the dispute
between Kathleen Hamby and Gail Jacobson over the naming of the
two children as part of the divorce action.

As set forth in the Statement of the Case, supra, the juris-
dictional issue arose in the trial court during the March, 1985
hearing. Although the parties had stipulated that the name was
the only unresolved issue in the divorce, Ms. Hamby's former
attorney questioned the trial court's authority to<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>