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The Brief of Respondent in this matter set forth the argument
that the appellant has breached the provisions of the policy under
which she received payment from the respondent. The argument
constitutes new matter to which this brief presents appellant's

reply.



The Brief of the Respondent also presents cases 1in support of
respondent's position from which, respondent claims, the present
case is not distinguishable. The cases respondent cites, however,
are clearly and easily distinguishable from the present case and
this reply will succinctly state the distainction.

For the Court's convenience, each case cited herein is
reproduced in the Addendum hereto.

POINT I. UNDER THE MOTOR VEHICLE INSURANCE
CHAPTER OF THE UTAH INSURANCE CODE AND UNDER
THE SPECIFIC PROVISIONS OF THE INSURANCE
POLICY IN ISSUE, THE RESPONDENT HAS NO

SUBROGATION RIGHTS WHICH THE APPELLANT COULD
HAVE PREJUDICED.

The respondent (referred to hereafter as "Progressive")
maintains that it is entitled to return of the funds it paid
appellant under 1ts automobile policy because the appellant
"prejudiced Progressive's subrogation rights against the parties
legally responsible for her injuries" and "such conduct
constitutes a breach of the insurance contract.” (Progressive's
brief, p. 10.) Appellant‘'s prejudicial action is said to be her
"release of the only defendants with any ability to pay." (Id.,
p. 11). The general provision of the policy appellant purportedly
breached is paragraph(s) 5 of Part V of the policy, which reads as
follows:

In the event of any payment under this policy,
we are entitled to all the rights of recovery
of the person to whom payment was made against
another. That person must sign and deliver to
us any legal papers relating to that recovery,
do whatever else is necessary to help us
exercise those rights and do nothing after
loss to prejudice our rights.

2



When a person has been paid damages by us
under this policy, and also recovers from
another, the amount recovered from the other
shall be held by that person in trust for us
and reimbursed to us to that extent of our
payment.

(Emphasis added.) Read 1literally, the emphasized language of
paragraph(s) 5 constitutes an assignment of a cause of action for

personal injury, which is not countenanced by the law. See State

Farm Mut. Ins. Co. _v. Farmers _Insurance Exch., 450 P.2d 458 at

459; 450 P.2d at 460 (Justice Callister concurring.) Of course,
the second paragraph above limits Progressive's rights to
reimbursement to the extent of its payment and thus defines rights
of subrogation (id.), which rights are what Progressive claims.
The issue is whether, in this case, Progressive has any rights of
subrogation which its insured could prejudice.

In light of the fact that the Utah Insurence Code and
specific provisions regarding uninsured motorist and no-fault
coverage are controlling, the language of Progressive's policy
does not constitute the 1last words on the matters in issue.
Progressive cannot write a policy that 1is more restrictive than
the statutes allow, nor one which deviates from the statutes'
provisions, and expect it to be enforced. Indeed, paragraph 11 of
Part V - General Provisions of Progressive's policy conforms its

terms to the state's statutes.

A. Uninsured Motorists Coverade

Progressive relies on Shepherd _v. State Farm Mut. Auto_Ins.

co., 607 F.Supp. 75 (D.C. Miss. 1985), as illustrative. The
3



insured in Shepherd released her claims for 1injury in an
automobile accident in return for $10,000 in settlement and then
brought suit against her own insurer for uninsured motorist
coverage over the amount of her settlement, which settlement she
claimed did not compensate her for her damages. The insurer
sought summary judgment on the grounds that Shepherd's execution
of a covenant not to sue the motorist responsible for her injuries
violated provisions of its contract's uninsured motorist
provisions and abrogated its subrogation rights against the
negligent motorist. Pertinent to the Shepherd Court's decision
that Shepherd had abrogated her insurer's rights are the facts
that:

l.) the insurer's uninsured motorist provisions, as
quoted by the Court, stated:

This insurance does not apply: (a)
to bodily injury to an insured . . .
with respect to which such
insured . . . shall, without written
consent of the company, make any
settlement with any person or
organization who may be legally
liable therefore . . . .
607 F.Supp. at 76;

2.) the negligent motorist was insured and Shepherd's
settlement with him was for the limits of his policy; and,

3.) Shepherd was decided under the laws of Mississippi,
which guarantee an insurer's subrogation rights in the following
provision of the Mississippi uninsured motorist statutes:

An insurer paying a claim under the
endorsementor provisions required by

section 83-11-101 shall be
4



subrogated to the rights of the
insured to whom such claim was paid
against the person causing such
injury, death, or damage to the
extent that payment was made,
including the assets of the
involvent insurer.

607 F.Supp. at 76, footnote 2.

The above facts are pertinent to the Shepherd Court's
decision because they reveal that Shepherd is not illustrative of
Progressive's argument in the following ways:

1.) There is no provision in Progressive's policy equivalent
to the provision quoted from Shepherd's insurer's policy.

2.) Appellant's settlements and release of claims were not
with the uninsured, or, as in Shepherd, underinsured, motorist,
but with other parties, and Progressive's policy clearly states in
its uninsured motorist provisions:

We will pay damages for bodily injury which an

insured person is legally entitled to recover

from the owner or operator of an uninsured

motor vehicle up to the limit of liability as

defined in this part. The bodily injury must

be caused by accident and arise out of the

ownership, maintenance or driving of the

uninsured motor vehicle . . . .
Progressive's policy, Part IV, Uninsured Motorists, Coverage 1, p.
4,

3.) Utah's uninsured motorist statutes do not guarantee an
insurer's subrogation rights, as Mississippi's do.

The above-listed third reason Shepherd is not illustrative of
this case is the same reason the other cases Progressive cites do
not support the notion that Progressive has a right to

subrogation under its uninsured motorist provisions when its

5



insured's recovery is obtained from a tortfeasor other than the
uninsured motorist. The cases Progressive cites were all decided
in the courts of Illinois: Ackermann v. Prudential Property &
Cas. Inc., 83 Ill.App.3d 590, 404 N.E.2d 534 (1980); Glidden wv.

Farmers Automobile Insurance Ass'n, 57 I11.2d 330, 312 N.E.2d 247

(1974); Remsen v, Midway Liquors, Inc., 30 Ill.App.2d 132, 174
N.E.2d 7 (1961).) The Illinois Insurance Code, 1like

Mississippi's, guarantees an insurer's subrogation right for
payments made under uninsured motorist coverage provisions.
Section 143(a), Il11l. Rev. Stat., 1975, ch. 73, par. 755a(3),
states:

In the event of payment to any person under
the coverage required by this Section and
subject to the terms and conditions of such
coverage, the insurer making such payment
shall, to the extent thereof, be entitled to
the proceeds of any settlement of [sic]
judgment resulting from the exercise of any
rights of recovery of such person against any
person or organization legally responsible for
the bodily injury or death for which such
payment is made, including the proceeds
recoverable from the assets of the insolvent
[sic] insurer.

Ackermann v. Prudential Property & Cas. Inc., supra, at 536.

Provisions equivalent to those in the Illinois and Mississippi
Insurance Codes are absent from Utah's Insurance Code.
Progressive does cite one case from a jurisdiction which, 1like
Utah, does not provide for subrogation in its insurance code.
Progressive states that the case, Farmers Ins. FExchange v.
Christenson, 683 P.2d 1319 (Mont. 1984), upholds "the right of an

insurer which had paid under the uninsured motorist coverage to



subrogation where recovery is obtained from a tortfeasor other
than the uninsured motorist.™ (Progressive's brief, p. 14.) The
Christensen case, however, was one in which the insured had
obtained no recovery from any tortfeasor, and the essence of its
holding supports the fact that Progressive's remedy is against the
uninsured motorist. The facts, as set forth by the Court, were as
follows:

On June 6, 1981, defendant Mark A. Christenson
apparently caused an accident by improperly
operating a motor vehicle. Kristine N.
Hinckley, a passenger in the vehicle,
sustained injuries as a result of the
accident. Both Christenson and Hinckley were
minors at the time of the accident.
Christenson had no insurance on the vehicle
when the accident occurred.

Farmers Insurance Exchange (Farmers) insured
Hinckley and paid $7,000 on her claim arising
out of the injuries she sustained in the
accident. Farmers paid this under an
uninsured motorist provision in the Hinckley
insurance policy. As required in the policy,
the Hinckleys assigned their personal injury
action to Farmers as part of a subrogation
clause.

On February 10, 1982, Farmers filed an action
against Christenson and his parents for $7,000
paid on the personal injury claim. The
Christensons received proper service of the
complaint and summons. The Christensons
failed to answer or take any action to defend
against this action. On April 1, 1982,
Farmers filed a motion for default judgment
and on July 29, 1982, the court granted said
motion.

On January 11, 1983, the Christensons filed a
motion to vacate the default judgment and stay
the execution. They asserted the judgment was
void because Farmers was an improper party in
the action. The Hinckleys lacked the ability
to assign their personal injury action via the
subrogation clause to Farmers. Following a

7



hearing on their case, the court found that
the subrogation occurred properly and that
the default judgment was entered properly.

683 P.2d at 1320-1321. The case did not involve a dispute between
the insurer and its insured, as here. The dispute was between the
insurer and the "third party" insured motorist. In its brief,
Progressive accurately quotes the sentence in the case which
begins, "We hold," but the holding in Farmers Ins. Exchange v.
Christenson, in its entirety, is as follows:

We hold that an uninsured motorist carrier can
make payment to an insured, and when the
insured settles his claim or obtains a
judgment against a_ third party, the carrier
can subrogate and collect back the amount paid
to the insured. Further, the uninsured
motorist carrier can required that the action
be instituted in the name of the insured
against the uninsured motorist in order to
effectuate the subrogation interest of the
uninsured motorist carrier. But said action
must not impair, diminish or jeopardize
insured's ability to recover any damages in
excess of the subrogation amount. If a
subrogation occurs, then the uninsured
motorist carrier must, in good faith, seek for
the insured any other damages (general,
special or punitive) that he may not have
received in his payment from the carrier.

683 P.2d at 1322 (emphasis added.) The Christenson Court, in
reasoning towards its holding, also stated:

Respondent argues that public policy requires
subrogation in this case. If this Court
precluded subrogation of claims against

: 3 I ists, LI £ = 3
motorist would probably benefit. Onc e
insured plajintiff receives the insurance
compensation for the accident, it is less

likely he will pursue litigation against the
uninsured motorist. Therefore, subrogation

enhances the chances that the uninsured

motorist will pay for his wrongdoing, and




promote the policy requiring motorists to

carry insurance.
As noted above, the controlling issue here is
one of public policy.

683 P.2d 1321-1322 (emphasis added.) Christenson does not give
Progressive the support Progressive's brief maintains it does.
The case, when read in context, says nothing about subrogation of
uninsured motorist claims in the absence of statutory provision
for them, nor does it deal with recovery from third parties who

are not uninsured motorists.

B. "No-Fault" or Personal Injury Protection Coverage

"No-fault" automobile insurance coverage is, as its name
suggests, paid to an insured regardless of fault. No-fault
benefits are, as progressive notes (Progressive's Brief, p. 16)
personal injury protection (PIP) benefits. The insured pays her
premium for no-fault coverage to insure coverage of medical
expenses which accrue following an automobile accident. Neither
Utah's Insurance Code nor the policy in issue in this case grant
the insurer a subrogation right as to no-fault benefits paid. The
Act grants a no-fault/PIP insurer a right to reimbursement from
the insurer of a motorist tortfeasor for payments made by the
victim's insurer which the tortfeasor's insurance paid. It does
not mention, let alone provide for, the no-fault/PIP insurer's
subrogation as to parties whose insurance covers liability for
acts unrelated to the operation, ownership, or maintenance of
motor vehicles. It expressly states the "reductions" which shall

be made from coverage:



Limitations, exclusions, and
conditions to personal injury

(1) No person who has direct benefit
coverage under a coverage under a policy which
includes personal injury protection may
maintain a cause of action for general damages
arising out of personal injuries alleged to
have been caused by an automobile accident,
except where the person has sustained one or
more of the following:

(a) death;

(b) dismemberment;

(c) permanent disability;

(d) permanent disfigurement; or

(e) medical expenses to a person in excess
$3,000.

(2) (a) Any insurer issuing personal injury
protection coverage under this part may only
exclude from this coverage benefits:

(i) for any injury sustained by
the injured while occupying another
motor vehicle owned by the insured
and not insured under the policy;

(ii) for any injury sustained by
any person while operating the
insured motor vehicle without the
express or implied consent of the
insured or while not in lawful
possession of the insured motor
vehicle; or

(iii) to any injured person, if
the person's conduct contributed to
his injury:

(A) by intentionally

causing injury to himself;
or

(B) while committing a felony.

(b) The provisions of this subsection

do not limit the exclusions which may be
contained in other types of coverage.

(3) The benefits pavable to anv injured
person under § 31A-22-307 are reduced by:

10




(a) any benefits which that

receive as a result of an accident

covered in this code under any

workers' compensation or similar
tatu :

(b) any amounts which that person
cei ; itled f =
from the United States o n its
agencies because he is on active

duty in the military service.

(4) When a person injured is also an
insured party under any other policy,
including those policies complying with this
part, primary coverage is given by the policy
insuring the motor vehicle in use during the
accident.

(5) Payment of the benefits provided for in
§ 31A-22-307 shall be made on a monthly basis
as expenses are incurred. Benefits for any
period are overdue if they are not paid within
30 days after the insurer receives reasonable
proof of the fact and amount of expenses
incurred during the period. If reasonable
proof is not supplied as to the entire claim,
the amount supported by reasonable proof is
also overdue if to paid within 30 days after
the proof is received by the insurer. If the
insurer fails to pay the expenses when due,
these expenses shall bear interest at the rate
of 1 1/2% per month after the due date. The
person entitled to the benefits may bring an
action in contract to recover the expenses
plus the applicable interest. If the insurer
is required by the action to pay any overdue
benefits and interest, the insurer is also
required to pay a reasonable attorney's fee to
the claimant.

(6) Every policy providing personal inijury
protection coverage shall provide:

(a) that where the insured under
the policy is or would be held
legally liable for the personal
injuries sustained by any person to
whom benefits required under
personal injury protection have been

11



paid by another insurer, including
the Workers' Compensation Fund of
Utah, the insurer of the person who
would be held 1legally 1liable shall
reimburse the other insurer for the
payment, but not in excess of the
amount of damages recoverable; and

(b) that the issue of liability
for that reimbursement and its
amount shall be deciced by
mandatory, binding arbitration
between the insurers.
§ 31A-22-309, Utah Code Ann. (emphasis added.) The provisions
found in paragraph 6 of Section 31A-22-309 are helpful to the
analysis of Progressive's claims. They limit reimbursement, and
set forth the parameters of the section, to policies providing
personal injury protection. The defendants with whom appellant
settled in this «case were not insured by policies "providing
personal injury protection coverace," as they were both private
clubs, not motorists. Personal injury protection coverage is
required under Utah law only in automobile insurance policies.
At the time of appellant's accident and Progressive's PIP
payment to her, the above section was codified as § 31-41-7, Utah

Code Ann., and read as follows:

31-41-7. Personal injuries covered-Primary
coverage-Reduction of benefits.

(1) The coverages described in section 31-41-6
shall be applicable to:

(a) Personal injuries sustained by
the insured when injured in an
accident in this state involving any
motor vehicle.

(b) Personal injuries arising out
of automobile accidents occurring in
this state sustained by any other

12



natural person while occupying the
described motor vehicle with the
consent of the insured or while a
pedestrian if injured in a accident
involving the described motor
vehicle.

(2) When a person injured is also an insured
party under any other policy, including those
complying with this act, primary coverage
shall be afforded by the policy insuring the
motor vehicle out of the use of which the
accident arose.

(3) The benefits pavable to any injured person
under section 31-41-6 shall be reduced by:

(a) Any beneflts which that person
ceij S r ntit
as a result of an accident covered

in this act under any workmen's

compensation plan or any similar
statutor lan; and

(b) Any amounts which that person

receives or is entitled to receive
from the United States or any of 1ts

encies becaus f his o
n active dut in t ilit
services.

(Emphasis added.) Section 31-41-7 contained the same provisions
for reduction of PIP benefits as § 31A-22-309 and no provision
whatsoever for reimbursement between insurers.

Progressive's policy, Part 11 - Expenses for Medical Services
to Insureds, contains no subrogation clause, stating, in its
entirety:

PART II - EXPENSES FOR MEDICAL
SERVICES TO INSUREDS

Coverage C - Medical Payments Coverage
We will pay reasonable expenses incurred

within one year from the date of accident for
necessary medical and funeral services because
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of bodily injury sustained by an insured
person.

Additional Definition Used in this Part Only

As used in this Part "insured person" or
"insured persons" mean:

l. Any person while occupying your
insured car while the car is being
driven by you, a relative or another
person if that person drives your
insured car with your expressed
permission.

Exclusions

This coverage does not apply for bodily injury
to any person:

l. sustained while occupying your
insured car when used to carry
persons for a fee. This exclusion
does not apply to shared-expense car
pools whose members are on the way
to or from the same place of
employment.

2. sustained while occupying any
vehicle while located for use as a
residence or premises.

3. sustained while occupying a
motorized vehicle with less than
four wheels.

4. sustained while occupying or through
being struck by any vehicle, other
than your insured car, which is
owned by or furnished or available
for regular use by you or a
relative.

5. sustained while occupying a vehicle
other than a private passenger car
while the vehicle is being used in
the business or occupation of an
insured person.

6. occurring during the course of
employment if benefits are payable
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or must be provided under a Workers'
Compensation Law or similar law.

7. caused by war (declared or
undeclared), civil war,
insurrection, rebellion, revolution,
nuclear reaction, radiation or
radioactive contamination, or any
consequence of any of these.

8. caused by the insured person's
commission or attempt to commit a
felony, or by the insured person
being involved in an illegal
occupation.

9. sustained while your insured car is
being operated by a person:

a. under the minimum age to
obtain a license to
operate a private
passenger car in the state
in which the car 1is
licensed.

b. under fourteen years of
age.

10. sustained while your insured car is
driven in or preparing for any
prearranged or organized race, speed
contest or performance contest.

Limits of Liability

Regardless of the number of vehicles described
in the Declarations, insured persons, claims
or policies, or vehicles involved in the
accident, we will pay no more than the Limit
of Liability shown for this coverage in the
Declarations for one or more persons injured
in any one accident.

Any amount paid or payable for medical
expenses under the Liability or Uninsured
Motorists Coverages of this policy shall be
deducted from the amounts payable under this
Part.

Other Insurance
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If there is other auto medical payments
insurance on a loss covered by this Part, we
will pay our proportionate share as our Limit
of Liability bears to the total of all
applicable auto medical payments limits.

We will not be liable under this policy for
any medical expense paid or payable under the
provisions of any:

l. premises insurance providing
coverage for medical expenses.

2. individual, blanket, or group
accident, disability or
hospitalization.

3. medical, surgical, hospital or
funeral services, benefit or
reimbursement plan, or

4. workers' compensation or disability
benefits law or any similar law.

The medical expenses for which no-fault/PIP benefits have
been paid cannot be included as an element of damages in a suit
against tortfeasors because the victim has recouped them from his
own insurer. Appellant's medical expenses amounted to over
$42,000.00 when she initiated her suit against the uninsured
defendant, Scholtz, and the dramshops. Her medical expenses
exceeded the figure she claimed in her complaint, because
Progressive had paid benefits which covered some of them. Her
expenses now far exceed the amount sought in her complaint. As of
June, 1987, they were $70,716.76. Further surgery as a result of
the accident is still anticipated. (Because the District Court's
notation on the record indicates that the record has not been
presented to the Court, appellant includes as Appendix A hereto

her answers to interrogatories in which she delineates her
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injuries. The medical records which establish the injuries she
delineates are inches thick, and, therefore, are not reproduced
for the Court at this point. They are in the record, should the
Court desire to peruse them, and appellant refers to them at this

point only to clarify the severity and non-subjectivity of

appellant's injuries.)

C. Collision Coverage
As with the uninsured motorist and no-fault provisions of
Utah's Insurance Code, the provisions regarding collision coverage
are silent as to any rights of subrogation. They do not provide,
either, for reimbursement or for any reduction in benefits because
of workers' compensation or military benefits.
POINT 1II. THE RELATIONSHIP BETWEEN INSURER
AND INSURED IN CONNECTION WITH AN UNINSURED
MOTORIST IS ONE IN WHICH THE INSURER AND
INSURED ARE, FOR ALL PRACTICAL PURPOSES,
ADVERSARIES AND ONE IN WHICH THE DUTY AND
RIGHT TO PROTECT ITS INTERESTS FALLS ON THE
INSURER; THE INSURED CANNOT BE SAID TO HAVE

"PREJUDICED" THE INSURER'S RIGHTS BY PURSUING
HER OWN.

The appellant has not prejudiced any of Progressive's rights.
As shown above, Progressive has no right to be subrogated to the
proceeds appellant received from parties other than the uninsured
motorist tortfeasor. Progressive has not cited one case in which
such subrogation was allowed absent a statute specifically
authorizing subrogation in general and/or subrogation as to

parties other than the uninsured tortfeasor. Progressive's right
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in a situation such as this case raises remains intact: it has
the right to pursue subrogation against the uninsured tortfeasor.
The trust agreement included in Progressive's policy, under

the uninsured motorist coverage provision, includes the following
paragraph:

If we ask you in writing, you will take

necessary or appropriate action, through a

representative designated by us, to recover

payment as damages from the responsible person

or organization; if there 1s a recovery, then

we shall be reimbursed out of the recovery for

expenses, costs and attorney's fees incurred

in connection with this recovery.
Part IV - Uninsured Motorists, Trust Agreement, paragraph 4, p. 5.
Although Progressive's agent states in his affidavit that
appellant's counsel Joseph E. Tesch regquested Progressive's
permission to represent its rights in appellant's lawsuit, and
Progressive's brief state that it was appellant's counsel Robert
D. Moore who made such a request, there is no documentation of
such request and the facts suggest none was made. In any event,

Progressive did not ask "in writing," as provided in its policy,
or take any steps to protect its own interests in the case until
appellant had pursued it for over two years. If any prejudice to
Progressive's rights has occurred, the prejudice is of
Progressive's own making.

In Lyon v. Hartford Accident and Indemnity Company, 480 P.2d

739 (Utah 1971) (overruled on other grounds, Beck v. Farmers Ins.

Exhange, 701 P.2d 795 (Utah 1985), at 798 footnote l1l.), the Court
discussed the relationship between an insurer and the insured for

whom it provides uninsured motorist coverage in the context of
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plaintiff's contention that she should be awarded damages for her
insurer's failure to bargain with or settle her claims against it
after she had obtained judgment against an uninsured motorist who
caused her injuries. The Court addressed the contention as
follows:

Finally, plaintiff contends that the trial
court should have awarded her damages for
Hartford's failure to bargain with her or
settle her claim. She concedes that there is
no case in point but asserts that this court
should analogize her situation to that where a
liability insurer refuses in bad faith to
settle a claim with third parties within the
policy limits and a judgment in excess of the
policy limits is rendered against the insured.
She reasons that by Hartford's failure to
bargain, she was compelled to incur legal
expenses for which she is entitled to be
compensated.

Plaintiff's analogy is untenable because of
the distinction in the relationship between a
liability insurer and its insured and that
between t insu and its insu i
connection with an uninsured motorist. In the
former situation, the insurer must act in good
faith and be as zealous in protecting the
int s insu s i i
regard to its own. In the latter situation,
the insured and the insu in ef

practically speaking, adversaries.
480 P.2d at 745 (emphasis added.) Given the adversarial

relationship between insurer and insured in this situation, the
insured has no more duty to protect the insured's interests than
the insurer has to protect the insured's. Hartford points out
that the insurer's obligation to perform does not arise until
there is a legal determination of the liability of the uninsured

motorist. Id. Progressive's policy states:
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for bodily injury which an
insured person is legall ntitle

from the owner or operator of an uninsured
motor vehicle up to the limit of liability as
defined in this part. The bodily injury must
be caused by accident and arise out of the
ownership, maintenance or driving of the
uninsured motor vehicle. Determination
whether an insured person is legally entitled
to recover damages or the amount of damages
shall be made by agreement between the insured
person and us. If no agreement is reached,

the decision will be made by arbitration.
Such arbitration must be demanded within one

year after the date of the accident. If suit
is brought to determine legal 1liability or
damages without our written consent, we are
not bound by any resulting judgment.

Part IV - Uninsured Motorists, Coverage 1, p. 4. As in Hartford,
Progressive's obligation to appellant did not arise until there
was a determination that she was legally entitled to recover
damages from the uninsured motorist. Further, under the terms of
its own policy, Progressive attempts to retain control over the
determination.

Because of the adversarial nature of the insurer-insured-
uninsured motorist triangle, the insurer is allowed to intervene
in its insured's action against the uninsured motorist. Lima v.
Chambers, 657 P.2d 279 (Utah 1982). Intervention allows the
insurer to protect its rights by raising the issues of the
uninsured's liability, the damages flowing therefrom, whether its
insured will be made whole, and the attendant issues Progressive
now seeks to raise in this appeal. Progressive did not intervene.

Subrogation, if not specifically spelled out in statutory
provisions is an equitable concept. Progressive, as its own
agent's affidavit establishes, knew of appellant's lawsuit well in
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advance of settlement negotiations. Yet Progressive chose not to
participate in any aspect of the case. Progressive could have
been involved in the settlement negotiations if it had been a
proper party to the case. In equity, Progressive cannot be
allowed to rely on the sole efforts of the appellant to effectuate
a recovery and appear at the conclusion of her efforts to demand a
claimed subrogation. Even where subrogation and full
reimbursement regardless of the extent of the insured's recovery
are mandated by statute, as they are in workers' compensation
insurance cases, the insurer is required to contribute to the
effort entailed in the recovery by paying its share of the costs
thereof, including attorney's fees. Section 35-1-62 of the
Workers' Compensation Act of Utah sets forth the right of an
injured worker to an action for damages against a third person who
caused his injuries. The action is in addition to the benefits
the workers' employer's compensation insurer pays the worker. 1In
case of recovery from the third person, the worker must reimburse
its employer's insurer in full for all benefits received, but the
insurer must bear the reasonable expenses of the worker's action.
Section 35-1-62 states:

If any recovery is obtained against such third
perso