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OGDEN, UTAH, MARCH 3, 1998

THE COURT: Thank you. Call the matter of
Wilkinson Family Farm, LLC versus Babcock and this is
the Morgan case. See if I can refer to the number.
960500010. First of all welcome to our court here in
Ogden. Appreciate you folks making the trip here. I
also apologize for some delay since we tried this case
in getting the decision to you. I've been fairly busy
and it's just taken some time to get back to you.

Start off by making the observation that this
is a decision the court is going to make on the record
with the parties present, following a several-day trial
that was conducted in Morgan. My compliments to you,
counsel, in the way the case was presented, and I've
had a chance to review the facts and evidence before
me, the exhibits, and also the trial briefs that have
been submitted, and I'd 11w go into my findings and
issue my decision in this case.

First of all, by way of general observation
the ground that is in dispute that is clear between the

parties is what's turned out to be kind of a

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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triangular-shaped piece of property. And it is the
triangle that exists between the actual survey line and
the location of the fence line that was established by
the Williams family, the predecessors in interest to
the Defendant Babcocks.

The ground in dispute was homesteaded by the
Williams family in the 1800s. The deed from the United
States government in this case contained a description
that followed the section lines or quarter-section
lines, and created parcels of ground that had four
square corners. This was also true not only of the
defendants' predecessors in interest but also of the
Wilkinsons' adjoining piece of ground. Property taxes
on the triangular piece that is in guestion have always
been paid by the defendants or their predecessors in
interest.

I find from the evidence that was presented
that two fences had existed on the boundary line -- and
when I say the boundary line in this case, the actual
survey line, consistent with the survey line -- and
that those fences, evidence of those fences existing
was presented in the form of some testimony and
photographs of the o0ld fence posts and some old wire in
the area. Those fences have not existed I find for a

number of years, and that the only existing fence

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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between the parcels of property was the fence line that
took off on somewhat of a diagonal direction, and is
along the line that is the line that is claimed by the
plaintiffs Wilkinsons in this case.

I find that that fence line that takes off on
the diagonal has been the only fence in that area for
well over 20 years. There was some testimony from
Daryl Meacham in the case about a more recent creation
of not only that diagonal fence but the fence along the
actual survey line. The court believes that that
testimony was helpful, and in some parts it was
somewhat inconsistent with other testimony given. But
I find on balance from the facts that it's been over 20
yvears since a fence existed on the actual survey line.
And I find that from the overall testimony and from the
physical descriptions of what was found on the actual
survey line.

With regard to plaintiffs' use of the ground
I find that the plaintiffs' livestock, to the extent at
times there was livestock in that area, have been able
to roam and graze up to the diagonal fence line; and I
find that plaintiffs have also planted somewhat on the
disputed triangular piece, but not up to the fence
line, and certainly not 100 percent of the property.

I'd approximate that more in the nature of about 50

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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percent of the ground, and that varied somewhat from
time to time.

There was some time spent on the plaintiffs’
side of the case concerning minutes from planning
commission meetings as the defendant Babcocks were
attempting to get a subdivision approved, and reference
to the Babcocks not including this ground for purposes
of getting their subdivision approved. The court finds
that that's somewhat of a red herring in the case
because the reason the Babcocks did that is to be able
to say to the planning commission, "We want the
subdivision approved. We have a dispute over the
triangular piece, and just for the sake of approval of
the subdivision we're proposing, leave it out."

Then they were able to get the subdivision
approved that they were proposing, but it was still
clear that the triangular piece was in dispute. So I
don't find in any way that the Babcocks had given up
their claim or their dispute that they should be the
owners of that triangular piece.

There was also some testimony about
potentially statements made to give an indication that
that was given up, but I find that the Exhibit No. 1
that was introduced that was the agreement, it clearly

covers that there is an area that was in dispute -- and

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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I believe it's paragraph 2 on page 2. And it says:

"Boundary line dispute exists relative to

the existing fence line located along the
south boundary of the Fox Hollow Subdivision.
Parties do not intend to resolve that dispute
by this agreement, and reserve their claims
relative to that dispute."
This was signed by both parties and it clearly covers
that issue.

I'll continue on with some facts in a moment,
but right at this point I'd like to observe that, as
has been agreed by the parties, in order for there to
be a boundary line by acquiescence there would have to
be "occupation up to a visible line marked by
monuments, fences, or buildings; mutual acquiescence in
the line as a boundary for a long period of time by
adjoining landowners." Now, certainly the court rules
that the occupation up to the visible line, which would
be the diagonal fence line, that that element is met.

That No. 3, "for a long period of time," was
met as I found already I believe that was for well over
20 years, and the parties were adjoining landowners.

The tougher question, and it's one the
attorneys have dealt with and I think know well in

yours briefs, is this question of mutual acgquiescence

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
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in the line as a boundary. I think attorneys and
judges for ages have struggled with what acquiescence
means. It's been argued by Mr. Echard's side of the
case that acquiescence can mean indolence. And they've
cited a case that points out factually that we had a
landowner there that didn't even realize that they were
being occupied on the lands that belonged to them by
way of survey, and the courts have held that not even
knowing about it could be indolence on your part, and
that that could qualify for the element of mutual
acquiescence in the line as a boundary.

Now, in that case that was cited by Mr.
Echard there had been a building built in that area,
grazing of animals, and I don't recall but it seems to
me there may have been some crop growth that had gone
on in that area.

Based on the strength of that case and on the
overall evidence in this case of the occupation in the
area, the court believes that the presumption has been
met on the side of the plaintiffs' side of this case to
suggest that there may have been a boundary line by
acquiescence. But I can only get there if I view the
phrase acquiescence as incorporating indolence and just
not taking any action to kick someone off of the

disputed property.

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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The defense in this case has argued that,
well, even if the court finds that, that the court
should go further and take a look at whether the
presumption could be rebutted by the purpose of the
fence when it was installed, and by the true boundary
being whether it was unknown or uncertain. Now, in
this case as I said in the beginning, the original deed
that came in from the United States government -- and
this would have been not only the deed that went to the
Williams family, the defendants' predecessors in
interest, but also the Wilkinson family, called out
deed lines that shouldn't be real difficult to follow.
They create right angles, they follow section or
quarter-section lines. And the court doesn't find in
this case there was confusion or needed to be confusion
about where the actual boundary line was.

This is a case, and I think the record
already will reflect, that the court, and I suppose the
judge along with the parties, had a chance to walk over
the ground, and it was very valuable. I found that the
topography was steeper terrain than what your models
depicted to me, or what I had gleaned from the
photographs that were presented. The topography of the
land in this case from my perspective created somewhat

of a natural barrier between these adjoining property

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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owners in terms of their use of the land.

The area that's near where the boundary line
went through is quite steep, there's a cliffy area and
some deep swales that made fencing in this area
difficult. The court feels that it was rather
graphically demonstrated. Even though I'd have to say
I've worked on some fences over the year I've never had
to fence ground quite that hilly. And it was quite
graphically demonstrated to the court when a deep swale
is attempted to be crossed with a.cattle fence that in
order to go down into the low portion that you are
fighting against the natural tension you are attempting
to put on the fence through the rest of the run of the
fence, and over time it would have a tendency to pull
the fence up out of the low swale and allow an area for
cattle to get down underneath it and escape.

The court finds, having walked around, having
looked at it, and having examined where the fence was
run, and taking into account all of the testimony in
the case that the angled fence was put in and it's
purpose for being put in was to keep livestock in the
Williams' parcel or the defendants' parcel, the
defendants' predecessor in interest. And that was its
sole purpose and it was not put in in order to

establish the boundary line.

10
JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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The court, based on
in favor of the defendants in
that the actual boundary line

survey line and should follow

that finding, is ruling

this case, and I find
should be that of the

the line where the newer

fence was put in after the defendants had torn out this

older fence that followed the angled line. In so

finding I also find that this was a legitimate dispute

between these parties, that they certainly had the

right to come to court and peacefully work out in a

court of law. The court believes that each party

should bear their own attorney's fees and costs in this

action. Not costs, excuse me, but attorney's fees, and

that the costs should be awarded to the prevailing

party.

Now, have I left you on your side with any
questions, on the defense side?

MR. SMITH: No, your honor.

THE COURT: Mr. Echard?

MR. ECHARD: No, your honor.

THE COURT: All right. 1I'll ask you then on
the defense side to prepare findings and an order for
the court to sign and submit those to Mr. Echard, if
you would, for his approval.

Again, I thank you folks, and unless there
are any questions the court will be in recess at this

11
JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
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time.

MR. SMITH: Thank you, your honor.
(Whereupon, the proceedings were

concluded for the day.)

JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) 532-1262
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CERTIVFICATE

STATE OF UTAH )
: SS.
COUNTY OF SALT LAKE )

I, JANE G. SAVILLE, do hereby certify that I
am a Certified Shorthand Reporter in the State of Utah;
that as such reporter I transcribed the videotaped
proceedings in the foregoing matter, and the foregoing

pages constitute a full, true, and accurate report of

the same.

ézf

‘;%fED at Salt Lake City, Utah this
day of

4&14AWbA;Q,/ , 1998.

JAN%i?. SAVILLEE‘b.élf;/>

e Noiary Public )
JANE 6. SAVILLE i
1078 Laka Strast
Sait Laka City, Utah 84105
My Commission Sxpires

i
L-_m.m:m:-:wa:m
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JANE G. SAVILLE, C.S.R.
SALT LAKE CITY, UTAH
(801) B32-12A?
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June 24, 1998
PROCEEDINGS

THE COURT: Are you ready to proceed with your
arguments?

MR. ECHARD: Yes, your Honor.

THE COURT: Okay, go ahead.

MR. ECHARD: Your Honor, if I could hand the Court
a copy of the transcript of the Court’s ruling, that I
thought I had previously given to you but I thought perhaps
having one in your hand would be helpful and I've
highlighted in yellcow the language which I think is
relevant to what we’ll be discussing today from your
decision. This was taken from the videc and transcribed by
my secretary under my request.

What we are here today for, your Honor, is to ask
the Court to reverse its decision in this based upon an
issue of law. We’re not asking the Court to change the
findings of fact. We believe the findings of fact made by
the Court, in fact, when properly applied to the law
compels a decision in my client’s favor.

In order to do that perhaps I could just

o]

generally outline the issue as I see it and then I'll go o

and discuss in more detail in a minute. Both parties in

~

their original briefs and the Court in its decision have

concluded what the issues were on, just a minute, let me
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find it here. On Page 3 on that transcript that I*ve given
on the second to the last page, the court recited where it
says “I will continue on with some facts in a moment®,
there at the bottom of that you concluded and did accept
the issues that had to be decided as indicated by the
counsel. And that was, in order to show boundary line by

acquiescence we have the occupation to a visible line. You

visible line in the next paragraph. You said that was the
diagram of the fence. That that element was met.

N

0
«t

xt was for a long pericd cf time you found
specifically that it was for a long pericd of time in
excess of 20 vyears.

Number 3, by adjoining property owners, I don't
know if you specifically said that but it was rather
obvious that they were adjoining property owners. That was
never an issue.

And then the third one was mutual acquiescence
that the line is a boundary and that is the issue. The
Court I believe found that we carry that burden. And I
direct the Court’s attention to the next page, the
paragraph in the center that says “based con the strength in
that case and the overall evidence in this case of the
occupation and {inaudikle}, the Court believes that the

presumption has been met on the plaintiff's side of this
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case to suggest that there may have been a boundary line of
acquiescence but I can only get there if I view that the
phrase acquiescence is incorporating indelence and 3ust not
taking any action to kick anybody off the disputed
property. So, it seems to me that if you’re saying that
itfs based upon indolence that there was establishment of
acquiescence in a boundary line.

You then go back on the very last paragraph of

that page and on the top of the next paragraph where I've

talking about the original secticon line, “that that secticn
of guarter lines”, and the Ccurt dcesn’t find in this case
that there was confusion or needed to ke cenfusion about
where the actual boundary line was. That is the whole crux
of the legal argument in this case in my opinion. But I
understand the Court is saying that there wasn’t a
confusion between the parties but it didn’t need to be
confused. And to that degree the Court is correct and to
find the Staker obligation as response to this.

The Court then does go on and saw, however, that
because this was not the coriginal line that, and I'm

looking now at the bottom of that same paragraph, excuse

»

ne, page, next to the last paragraph where I’ve
nighlighted, that the angle fenrce was put in and 1its

purpcse for being put in was tc keep livestock from the




16

17

18

Williams’ parcel or the defendant’s parcel, the defendant’

predecesseor-in—-interest, and that was its sole purpose and

stablish the boundary line.

[

was not put in in order to

0

course, based on that finding is ruling for the defendants

s}

So, it sounds like what the court, as

understand, really 1is saying is that all of these things

@)

have been met. They were indolence in as established by the

cases but that because -- let me get the wording here
correct again -- that it was not for the purpose of
establishing the boundary line.

So what the court it’s saying that is a fence of

convenience and that, therefore, even though they cccupied

ta that fence of convenience, that was not sufficient.
That just doesnft happen to be the law in the State of

as had a chance to read ocur

cr

Utah. And I'm sure the Court
memorandum. We tried to cite extensively in those
memorandums the law as it is in Utah. I want to quote--
THE COURT: I might indicate to you and I think
it is fair to both sides that I've looked at these as they

came in but bhecause of this calendaring prebhlem, I rely on

morning. And I haven’t read it right before you were

MR. ECHARD: Well, I assume befcre the Court will

rule, it will go back and read it in some detail. And if

N
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that’s the case, I will try to hit the highlights and not
try to cover everything in the memorandum so as not to use
the Courtfs time. But just focusing on the issue, Halliday
versus Cluff was the case that early had been ruled by
Judge Oaks, Dallen Oaks that was on the bench that said
there had to be uncertainty, they had to be objective
uncertainty in the boundary line initially or they could
not be a determination of boundary line by acquiescence.
That was specifically overturned in Staker. And

referring to the Staker case, referring to the Halliday

Q
fu
=
n
D
k-
rt
o)
3
T‘

case said the following, and let me read it because I think
some of the language is important, and this is gucted on
page 5 of our responsive memcrandum. Halliday and his
progeny, and I think progeny is very important because what
the Court is doing is overruling Halliday and all of his
progeny and all counsel ever quotes to you in his
memorandum is Halliday and his progeny and that was
specifically overruled by Staker and they make it very
clear.

If the Court is trying to find that, I’1l wait
until you find that.

THE COURT: (Inaudible)

MR. ECHARD: Okay. Would reguire that preoperty
lines as shown in the record title not be displaced by

another boundary line--and I‘m skipping a few things here--
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if he or his predecessor in title had reason tc know the
true boundary line during the pericd of acquiescence. In
other words, there must have been a practical form of
dispute. The party claiming boundary by acquiescence has
the burden of proving the objective uncertainty as part of
its prime case. That is saying that that’s what Halliday
said and they reversed that. That seems to me to be
precisely what the case is saying, the Court is saying in
this case, is that Halliday and is progeny said that they
had to be uncertainty that if they knew where the boundary

line was then they cannot hawve arn acguiescence. That is

-

r

ot the

wn

aw in the State of Utah anymore. 1If, in fact, the

’...J

parties have acquiesced and even though they knew that it
was not the original boundary, Utah law now says that
indolence can establish that element and then that is the
new boundary line.

And then Staker, it goes through and some of his
footnotes and it specifically makes the distinction of
boundary by acquiescence as opposed to boundary by
agreement. Now when there is boundary by agreement, vyou
have to have an obhjective uncertainty. This is not a case

f boundary by agreement, it is a boundary by acguiescence.

QQ

And so what the Court has done in StaXer is carved out a
new area whnere it no longer makes any difference that the

fence line was a line of convenience or if there was a




11
12
13

14

16
17
18

19

dispute. If those four elements have been met -- and
you’1ll note that the four elements do not include

uncertainty. If the occupation to the visible line --

which the Court found existed -- for a long period of time-
- which you found existed -- by adjoining property owners--
which you found existed -- and mutual acquiescence that

it’s a boundary line and that’s where the case came in that
we cited, specifically where the Court, and that’s Carter
versus Hamouth in 1996, where it indicated that indolence
was sufficient to establish that.

Now, counsel has pointed out in his responsive

memorandum and I don’t think even counsel or I, either one,

~

knew at the time we were trying that case that Carter was
reversed by the Supreme Court. We talked about that in the
beginning of our memorandum. But the only basis on which
that was reversed was the fact that the Court recalls in
Carter, and the Court made a comment about it in its
findings, that there was a section of land that was bounded
some cliffs and the other person didn’t even have access to
this other line, land and they ruled that the person
bringing the case could have all of it including that area
that was bounded by cliffs for indolence. The Supreme
Court said that that area which the defendant or the owner
of the property did not have access to because of the

natural barriers, that wasn’t sufficient boundary line to
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establish the deal. But it went on in its comment and I've
cited on page two 0f our responsive memorandum what the
court said because I think it is important the court still
recognize the indolence. It said -- this is the Supreme
Court overruling —-- during the years of»ownership, the
Straiters had no access to the disputed area. It was
entirely in landlock. The trial court found that they
could not access it from the remainder of their property
which was on the plateau above the disputed area. They did
not own any adjoining tract in which access could be
gained. Because of the inability to take possession of the
disputed area, the indolence of the Straiters cannoct be
construed to be acguiescence.

The point is that the Supreme Court did not
overrule the cistrict court - the Appellate Court’s
determination that indolence was a basis. They merely said
that factually as to that inaccessible piece of property
that that did not constitute indolence. BAnd the Court will
remember that the Prida case recited a number of other
cases in which indolence had been specifically an issue on
thé basis upon which this should be a determination.

Let me see if I can find, yeah, in the Carter
case they relied upon Lane versus Walker a 1973 case. We
cite that on page four of our memorandum, responsive

memorandum. In which the Supreme Court had stated that
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acquiescence can consiét of indolence or consent by
(inaudible) sco the Carter court was only repeatiﬁg what the
Supreme Court had previously said to that time. And
obviously the Supreme Court is Saying again when they
reversed Carter that they recognize that indolence can be a
basis. So, what I'm saying is the fact that it was
reversed did not change anything that’s significant to this
case. It was a factual determination.

So what we have is a clear law that says that if
parties have a fenced line that is used up to the fence
line regardless of whether it is a fence of convenience,
regardless of whether or not they knew about the original
line makes absolutely no difference. Under current law, as
long as you establish those four elements, my client
prevails. And as I see the Court’s ruling, you found that
there was evidence of indolence in this particular case as
to that particular line and would have ruled in my client’s
favor but for the Court’s conclusion that because the line
was known or should have been known then that therefore
should not be the line in question. And that’s where we
think the Court should have an opportunity to correct the
application of the law to the facts because I don’t think
the facts are disputed.

Now, I did make an objection also to the findings

prepared by counsel. I'd like to address that separately.
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Let me get though arguing this, unless the Court wants be
to do it right at the moment.

THE COURT: You can address it separate.

MR. ECHARD: Thank you.

MR. MAAK: May it please the Court and counsel.
The plaintiffs in this case are basically making two
arguments to your Honor. The first is that the Court found
each and every element, each of the four elements combined
by acquiescence and, therefore, having so found the Court
made a mistake not having ruled in their favor. The
problem with that argument is that’s not what your Honor
did. Your Honor found three elements and found against
them on the fourth element. We’ll go into that detail a
little later.

The second is the plaintiffs argue that the
doctrine, that if a fence is installed as a cattle
containment barrier and not as a boundary the doctrine
doesn’t apply and they suggest that somehow that doctrine
established by at least six Utah Supreme Court cases has
evaporated. They haven’t cited any case for that
proposition and none exists and they’re wrong on that
point.

Let me first talk about the elements of doctrine
abounded by acquiescence. Your Honor, we agree did find

three elements. You found occupation up to a visible line.
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A second element for a long time. A third by adjoining
land owners.

The fourth element I would like to quote because
it answers everything. Mutual écquiescence in the line as
a boundary line. Those words kind of get slurred when it’s
quoted to you or ignored. But that’s the essence of the
doctrine. You have two people recognizing a barrier as a
boundary, not as a cattle barrier.

I'd like to kind of take the Court through the
history of this case so that what the Court said and what
the Court did is placed in context. The plaintiff filed a
trial brief in this case which basically relied on only one
case, Carter verus Hamereth and argued basically that case
to the Court and no others. And Carter versus Hamereth, at
the time it was quoted to you, at the time it was cited to
you, at the time it was argued to you, had been reversed on
that point. When the argument was briefed, when the motion
to alter or amend a judgment was filed, that case wasn’t
mentioned. It wasn’t mentioned that it existed or that it
had been reversed or anything. It was just ignored.

And in our response we pointed out that the case
was no longer good law. And what that case said was that
on the facts of Carter versus Hamereth the Court of Appeals

said that indolence, without more, would suffice teo

establish boundary by acquiescence.
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I'd like to clarify what the facts are. The
words landlocked have been used, lack of access have been
used. I’d like the Court to clearly know that we are not
talking about a parcel that is “landlocked” in the usual
legal sense, that is surrounded by the property owned by
another. That wasn’t the case there. This was 160 acre
tract of land. Thirty-two acres of which were at the base
of a cliff. There was a geographical impediment to using
the property at the bottom from the remainder of the
owner’s land. And in that case for, undisputedly for a 60
year period, somebody other than the owner used the land at
the base of the cliff because the owner couldn’t get to it
and the Court held, based on those facts, the indolence
that the lack of the assertion of a right, the lack of a
complaint about another person using your property was
sufficient to establish a boundary by acquiescence.

With that background the Court indicated its
concern about what the case said. Your Honor said that
based upon the evidence the plaintiffs have made a showing
of indolence but that, based upon all of the evidence,
boundary by acguiescence had not been established and your
Honor identified these points. You said both parties knew
the exact knew the exact lococation of the boundary. Your
Honor even said that a fence, an old fence was installed

right on the real boundary. Your Honor said that you
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visited the site and you observed the fact that the slant
cattle containment fence alleged to be the boundéry
obviously departed from the square boundary lines that the
party’s deeds recited cited which were described in quarter
sections and half sections. You found that the only
purpose, the only purpose of this fence line was to contain
livestock. And I might add as a footnote that nobody can
question that finding, your Honor, because each and every
witness who testified for the Wilkinsons said in their
depositions which were published at trial, that the only
purpose of this fence was to contain livestock and that it
had no other purpose. Every one of them said that.

In fact, Harry Wilkinson said in his deposition
that he agreed with Babcock's predecessor, Elwood Williams,
that the fence would be maintained as a cattle containment
fence. So there is no question about what the evidence
was. Everybody knew and understood and expected that this
was a cattle containment fence.

Your Honor found that the cattle containment
fence was installed where it was because of the topography
of the property. Your Honor found that it was not feasible
to install a cattle containment fence on the true boundary
because of the cliffs that your Honor walked and saw. You
said it was not feasible to install or maintain a fence on

the true boundary. That's very much like Carter
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You have the edge of a plateau in Carter

versus Hamereth which prevented access to and use of the

adjacent property. In this case we have a geographical
feature that precluded the installation of a cattle
containment fence on the true boundary. Very, very
similar.

THE COURT: Let me just clarify something there.
To me the case is somewhat different than the facts in
Carter in that instead of a constant cliff, my findings are
that there are areas along that boundary line that made a
fence on the true boundary line very difficult, if not
impossible, to install and keep installed and that would
especially be true given the technology for the
installation of fences that existed back when the old
fences were being put in. And so, I think the record
should reflect though there are areas past that steep area
on the property where the fence could have been maintained
on the boundary line but everything else you were saying is
consistent with what my findings are.

MR. MAAK: Okay.

THE COURT: Okay.

MR. MAAK: And I think it is important to poinf
out that in Carter versus Hamereth you were not presented
with a case where it was a cattle contained fence. The

court made no findings and made no mention that the fence
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was installed to contain cattle. Totally not there. Not a
word like that in the decision.

So I'd like to read what the Court, the Supreme
Court, said when they reversed the Court of Appeals
decision that was cited to you. Because of this inability
to take physical possession of the disputed area, the
indolence of the Shraders cannot be construed to be
acquiescence. Let’s see, the something must be attributed
to the physical inability to possess the disputed area, not
to their acquiescence in the edge of the plateau with its
cliff and ledges as the boundary.

So the reason for the acquiescence was based upon
a physical feature. Now in that respect, the two cases are
very, very similar. People have to acquiesce in the fence
as a boundary. In this case they couldn’t acquiesce it as
a boundary because they couldn’t get to it physically.

Similarly in this case, a cattle containment
fence could not feasibly be installed in the area of the
gully and cliffs on our property along the true boundary.

Now, counsel is arguing to your Honor that it’s
crystal clear that whether or not the fence is a cattle
containment fence is irrelevant, that it’s not the law of
this state anymore. And that’s just not so. There is no
case that says that. There is no language that says that.

Counsel is telling you that’s what the cases saying. What
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counsel needs to do is quote you the language that says
that because it is not there.

First, there is no arguing with the Court’s
ruling that the fence was installed as a cattle containment
fence. Your Honor did say that, and there is not doubt
about that and there can’t be any question as a matter of
fact about that because as I indicated, all of the
Wilkinsons testified that that was the purpose of the
fence. And Harry Wilkinson and Elwoo<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>