Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2009

John Daniel Thorpe v. Washington City : Brief of
Appellee

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Justin D. Heideman; Heideman, McKay, Heugly and Olsen; attorney for appellant.

Jeffrey N. Starkey, Bryan J. Pattison; Durham, Jones and Pinegar; attorneys for appellee

Recommended Citation

Brief of Appellee, Thorpe v. Washington City, No. 20090798 (Utah Court of Appeals, 2009).
https://digitalcommons.law.byu.edu/byu_ca3/1908

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1908&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1908&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1908&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/1908?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F1908&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH COURT OF APPEALS

JOHN DANIEL THORPE, aka
DANNY THORPE,

Plaintiff/Appellant,
V. Case No. 20090798-CA
WASHINGTON CITY, a municipal

corporation; and UNKNOWN
PERSONS 1-10 individually,

Defendant/Appellee.

On appeal from a judgment of the Fifth District Court for Washington County
The Honorable Eric A. Ludlow

BRIEF FOR APPELLEE WASHINGTON CITY

Justin D. Heideman Bryan J. Pattison (8766)
HEIDEMAN, McKAY, HEUGLY & Jeffrey N. Starkey (5415)
OLsoN, L.L.C. DURHAM JONES & PINEGAR, P.C.
2696 N. University Ave., Suite 180 192 East 200 North, Third Floor
Provo, UT 84604 St. George, Utah 84770
Attorneys for Appellant (435) 674-0400

Attorneys for Appellee

FILED )
UTAH APPELLATE COURT

STG 295746 1



TABLE OF CONTENTS

JULISAICHION oottt ettt et e te e et sb e s e e s e st e sbesbe s e saesae e b e ssestasae s st enbensesnen 1
Issues and Standards Of REVIEW ....cc.eevuiiiiieiiieeeeee ettt 1
Determinative STAtULES ......cceeieiiiieiieieecie ettt e et e e ee st e et e s e e e e sse e e nnaeas 2
Statement Of the CaASE........eicuieiieeie ettt ettt et e s et e saeesaeassaessaeasanaens 3
I. Nature of the Case, Course of Proceedings, and Disposition Below...................... 3
II.  Statement Of FACLS .....cciiiiieeieeee ettt sttt 3
SUMMATrY Of ATUITIENL ........ieuiiieieeiieiee ettt ettt e et ese e sae e e e bebeeseenseneen 6
ATGUITIENL ...ttt ettt ettt e b ettt sat e e e et eentessesasesbeesaesanesaneaas 10
I. Thorpe’s Whistleblower Claims Are Time Barred And
WIEHOUE METTE . ..ottt ettt et e te e e e st e e eebeeseesanaeenneen 10
A. Thorpe Failed to Timely File a Civil ACtion ........cccceoeevirveenenenencneenen. 10

1. A plain language analysis precludes any
conclusion that “civil action” actually means
“NOtICE OF ClAIM™ .. 11

2. Statutes must be read in harmony and effect must
be given to all terms, rendering none superfluous...........coceeceeereenenee. 13

B. Itis Undisputed That Thorpe was Not Terminated for

“Blowing the Whistle” on the Cify .......ccoccvveiiiiiiinienieeeeeeeeee 17
II. The District Court Lacked Jurisdiction To Review The
Board’s Decision Or The Conduct Of The Hearing ..........cccceeeveeeiecieneeeneeenens 19
A. The Utah Court of Appeals has Exclusive Jurisdiction
to Review the Board’s DeciSion........cccovverienierenienieeeienceeeee e 20
1. The statute: Utah Code § 10-3-1106.......ccoceeieiecienieieneeieieeeeeeans 20

2. Section 10-3-1106 does not offer a choice of
VETIUES -eeeeeeeeeeeeeeeeeeeeeeeeeeunn e eeaeeeeeeaaa e aaeeeaeeaeeeaaaeeean e aaaaaeeeeeesennnnnns 22

i. Thorpe’s construction ignores the statute’s
Plain JangUaZE ....c.coviiiiiiiiee e 22

A AnroAAn 1



ii. Thorpe’s construction impermissibly ignores
the constitutional limitations on district court
JUIISAICHION. c.eeevietieieectieceeer et e et ee v e e e e saeeebe s aeesaeaseesanans 23

iii. Thorpe’s construction impermissibly ignores
the structure and purpose of the statute..........cccceveeveevieninecnennen. 24

iv. Thorpe’s construction impermissibly favors a
general statute over a more Specific One .......c.ccceceeveevececncreennene 28

v. Thorpe’s construction impermissibly renders
the statute SUPETfIUOUS. .....ooveeieriiiiiiiiecete e, 30

3. The trial court’s reasoning is consistent with
PUDBLIC POLICY ettt 31

B. Thorpe Cannot Recharacterize his Claims to
Circumvent the Constitutional and Statutory

Limitation on this Court’s Jurisdiction ...........ccccceevuereiereeeceerriereseeeeeenn 33

L. UL PrOCESS” ..ceuveeuieeieernieeieeeieeeieesetee st e s teesatesseesseeesresene e ine e eeaee e 34

2. “Breach of contract” .........ccoceviemieiniieiiieeieeeeeeeeteeee e 39

3. “Wrongful diScharge”.......ccceevereeeeiiieeeieeeee e 42

4. Thorpe had his day in COUIt........cocerieriiiriieeeceeeeeceeee e 43

III. Thorpe Has Made No Showing (Or Effort To Show) That

Existing Legal Remedies Are Inadequate...........ccooeieeeiieiiiieiinieiniccniiieieecneene 44

CONCIUSION ...ttt ettt e et e e et e st e e et e s eseesaneesaneessneeesneeas 46
Addenda:

1. Determinative Statutes

2. Order Granting Defendant’s Motion for Summary Judgment

STG 296823.1



TABLE OF AUTHORITIES

Cases:

Becker v. Sunset City, 2009 UT App 197,216 P.3d 367 ......cccecvrirviiriiiiinnnne, 35,38
Biddle v. Washington Terrace City, 1999 UT 110, 993 P.2d 875 ....ccveevveeveeceeenns 23
Brinton v. IHC Hosps. Inc., 973 P.2d 956 (Utah 1998) .....cocciriiiiiiiiiieeiieieeee 18
Broadbent v. Bd. of Educ., 910 P.2d 1274 (Utah Ct. App. 1996).....cccovevciriiviinann 29
Buckner v. Kennard, 2004 UT 78,99 P.3d 842 ......coocviiiiiiiiiiirceicce, 43,45
Cabaness v. Thomas, 2010 UT 2, 647 Utah Adv. Rep. 7...coceririiiiniiiiiiiciiinee, 41
Canfield v. Layton City, 2005 UT 60, 122 P.3d 622.......ccceoemiieriiinicieniceecene 41
Carter v. University of Utah Med. Ctr., 2006 UT 78, 150 P.3d 467 .......cccouveeeennnen... 25
Cheves v. Williams, 1999 UT 86, 993 P.2d 191 ......eeeeeeeeieeeeeeeeeeeeeeeeeeeeeeeeee e 18
Cichon v. Exelon Generation Co.,

No. 02 C 3441, 2002 U.S. Dist. LEXIS 21228 (N.D. Ill. Nov. 1, 2002)............... 45
Connick v. Myers, 461 U.S. 138 (1983)...eeeeeieieeeeeeeeeeeeete ettt 32
Dansie v. City of Herriman, 2006 UT 23, 134 P.3d 1139 ..o 25
Due South, Inc. v. Dep’t of Alcoholic Beverage Control,

2008 UT 71, 197 P.3d 82 ..ttt 15
Failor v. Megadyne Med. Products, Inc.,

2009 UT App 179, 213 P.3d 899 ...t 34
Fannen v. Lehi City,

2005 UT App 301U (Utah Ct. App. June 30, 2009) ......ccooerueiiiriieieneeceeeene 14
Faust v. KAI Tech., Inc., 2000 UT 82, 15 P.3d 1266........cumeeeiieeeeeeeeeeeeeeeeeeeenae 5
Ferguson v. DRG/Colony North, Ltd.,

764 S.W.2d 874 (Tex. App. 1989) ..t 45
First Nat’l Bank v. Rostek, 514 P.2d 314, (Col0. 1973) oo 14
Grappendorf v. Pleasant Grove City, 2007 UT 84, 173 P.3d 166.....cccoovvveveeunnnnnenn.. 30

STG_296823 1 iii


http://Brintonv.IHCHosps.Inc

Guenon v. Midvale City, 2010 UT App 51 c.eoueeieieiiieeeeeeeeeeeneeene 32,33, 40

Hall v. Dep’t of Corrections, 2001 UT 34,24 P.3d 958......meeeieeeeeeeeeeeee, 13,16
Harmon v. Ogden City Civil Serv. Comm’n,

2007 UT App 336, 171 P.2A 4T4 ...t 37
Harrison v. PPG Indus., 446 U.S. 578 (1980) .....ceoiriririeieereieeteeeeeeceeeeeneene 31
Hatton-Ward v. Salt Lake City, 828 P.2d 1071 (Utah Ct. App. 1992).....ccccveveeuennene. 38
Hoyer v. State, 2009 UT 38, 212 P.3d 547 ....ooeeireieeeeeeeeeceeeeeeeee 12, 15, 30
Int’] Ass’n of Bridge, Structural & Ornamental Ironworkers v. Blount Int’l, T.td.,

519 So. 2d 1009 (Fla. Dist. Ct. App. 1988) ..ceeeveieiiirieeeceeeeer e 14
Investment Co. Inst. v. Board of Governors, 551 F.2d 1270 (D.C. Cir. 1976) ........... 31
Jensen v. IHC Hosps.. Inc., 944 P.2d 327 (Utah 1997) ......oiviiiiiiiiiiiiieeeeeeeee 29
Jensen v. Sawyers, 2005 UT 81, 130 P.3d 325 oo 33
Kirk v. Div. of Occupational & Prof’] Licensing,

815 P.2d 242 (Utah Ct. App. 1991) et e 43
Lucas v. Murray City Civil Service Commission,

949 P.2d 746 (Utah Ct. APP. 1997) weoeeiiieeeteieecceeeeeeetcccteeee 36, 38
Lyon v. Burton, 2000 UT 19, 5 P.3d 616 ......cccoieiiiiieiiecceccee 11, 15
Nebeker v. Utah State Tax Comm’n, 2001 UT 74,34 P.3d 180...cccceevvevireeriiiieiininnns 38
Nelson v. Salt Lake County, 905 P.2d 872 (Utah 1995) ....oovmieiiiiiiieiecreee 11
Nettles v. Techplan Corp., 704 F. Supp. 95 (D.S.C. 1988) ....oeoiiiiiiiiiiicien 46
Northwest Ecosystem Alliance v. Forest Practices Board,

66 P.3d 614 (Wash. 2003).....cceeriiiirieeieeeteeeecere st 27
Orvis v. Johnson, 2008 UT 2, 177 P.3d 600........ccccceveeievenininiiiciiieene 1,2,18,42

Pennsylvania Dep’t of Natural Resources v. Wheeling-Pittsburgh Steel Corp.,
348 A.2d 765 (Pa. Commw. Ct. 1975)...cciiiiiiiieieeeeiieeeeeeeeee e 28

Reagan Outdoor Advertising, Inc. v. Lundgren,
692 P.2d 776 (Utah 1984) ......eeeiieeee ettt 46

QT 70491721 2.



Ruud v. U.S. Dep’t of Labor, 347 F.3d 1086 (9th Cir. 2003) ....ccoveeeereieeeeeenee 31

Salt Lake Child & Family Therapy Clinic, Inc. v. Fredrick,

890 P.2d 1017 (Utah 1995) ..ottt et 13
Savage v. Utah Youth Vill., 2004 UT 102, 104 P.3d 1242 ......c.coeeeiiniiiniieecnne 26
Schwenke v. Smith, 942 P.2d 335 (Utah 1997)..cc..coiririeeeieeeeeeeee, 34,40
Sim v. Washington State Parks & Rec. Comm’n,

583 P.2d 1193 (Wash. 1978) ettt 27
Sorge v. Office of the Attorney General,

2006 UT App 2, 128 P.3d 566 ...ttt 37,38
State v. Dunn, 850 P.2d 1201 (Utah 1993)...cc.cciiiiriiiiiicccineeeeecee e 18
Stevens v. LaVerkin City, 2008 UT App 129, 183 P.3d 1059 ....ccccoeeivrireeinnn. 18,42
Sweet v. Salt Lake City, 134 P. 1167 (Utah 1913).....ccceoiiniiiiiieeeeeeeeeeen 16
Taghipour v. Jerez, 2002 UT 74, S2 P.3d 1252 ...eemmiieeeeeeee e 29, 30
Tombrello v. USX Corp., 763 F. Supp. 541 (N.D. Ala. 1991)....cccvriiicieieecrenee 45
Webster v. Sill, 675 P.2d 1170 (Utah 1983)......ceiiiiiiieeteeeteeeae 19
Youren v. Tintic School District, 343 F.3d 1296 (10th Cir. 2003) ............cu........ 13, 14

Constitutional Provisions:

Utah Const. art. VIIL, § 5 .ottt en e 23
Statutes:

Utah Code Ann. § 10-3-1012.5 (2008)....coueetrieiieieieieeeee et 36

Utah Code Ann. § 10-3-1105(2) (2008) .....eoreririririiicneeriese ettt 21

Utah Code Ann. § 10-3-1106 (2008).....cceeceeirimirinieienenirese st passim

Utah Code Ann. § 59-1-602(1)(a) (2008)......coeoiiireieieieeeeeereeeerie e 23

Utah Code Ann. § 63-30d-101 (Supp. 2004)......cceoeririeieiieieeeeeeseeee e 28

QT3 70ARI 1 X7



Utah Code Ann. § 63-30d-401 (SUPP. 2004)......eeeeereereereereeeeeesessereseeeeessesseeseesen 12

Utah Code Ann. § 63-30d-403 (Supp. 2004)....cc.eeeeiierieieeenieeeeereeeee e 12

Utah Code Ann. § 67-21-3(1)(2) (2008)....cceeeireeeeeeieeeeeee ettt 10

Utah Code Ann. § 67-21-4 (2008).....ccovieririeieeieeneneeeeeneeens 1,2,10,11,12, 16

Utah Code Ann. § 78-A-4-103(1) . ceeeeerereeereeieienereseec ettt 1
Rules:

Utah R. Civ. P.3(8) ettt et 11

Utah R Civ. P.SO(€) ettt et 18
Other:

Black’s Law Dictionary 31 (8th ed. 2004) ........ooeomiiieeeee et 11

The Forum for Judicial Review of Administrative Action:
Interpreting Special Review Statutes, 63 B.U. L. Rev. 765 (1983).....cccccevveuencnn. 31

o Anconn 1



JURISDICTION

This Court has jurisdiction pursuant to Utah Code section 78 A-4-103(j).

ISSUES AND STANDARDS OF REVIEW

1.

An employee claiming a violation of the Whistleblower Act must “bring a civil
action . . . within 180 days after the occurrence of the alleged violation . . . .” Utah Code
Ann. § 67-21-4(2). Does the filing of a notice of claim under the Governmental
Immunity Act within the 180-day period constitute the filing of a “civil action” sufficient
to meet the Whistleblower Act’s statute of limitations?

Standard of Review. “An appellate court reviews a trial court’s legal
conclusions and ultimate grant or denial of summary judgment for correctness.” Orvis v.
Johnson, 2008 UT 2, 6, 177 P.3d 600 (citation omitted).
Preservation. This issue was preserved below at R. 210-211, 302-303.
2.

Utah Code section 10-3-1106 provides that a decision of a municipal employee
appeals board “may be appealed to the Court of Appeals . . .” within thirty days of the
date of the decision. Utah Code Ann. § 10-3-1106(6)(a). After receiving a decision from
Washington City’s employee appeals board, Plaintiff did not appeal the decision to the
Utah Court of Appeals within thirty days. Instead he filed action in district court
disputing the Board’s decision. Did the trial court correctly dismiss this claim for lack of

jurisdiction?



Standard of Review. “An appellate court reviews a trial court’s legal
conclusions and ultimate grant or denial of summary judgment for correctness.” Orvis,
2008 UT 2 at 96 (citation omitted).

Preservation. This issue was preserved below at R. 203-208, 298-301.

3.

To pursue an unjust enrichment claim, a plaintiff must prove the lack of adequate
legal remedies. Plaintiff sued the City for non-payment of wages under an unjust
enrichment theory. Did the trial court correctly dismiss the unjust enrichment claim
where Plaintiff failed to prove (or even argue) that he had no adequate legal remedies?

Standard of Review. “An appellate court reviews a trial court’s legal
conclusions and ultimate grant or denial of summary judgment for correctness.” Orvis,
2008 UT 2 at 96 (citation omitted).

Preservation. This issue was preserved below at R. 209-210, 301-302.

DETERMINATIVE STATUTES

Central to the outcome of this appeal are the following statutes: Utah Code §
67-21-4(2) (2008) and Utah Code § 10-3-1106 (2008), which are reproduced at

Addendum 1.



STATEMENT OF THE CASE

L. NATURE OF THE CASE, COURSE OF PROCEEDINGS, AND
DISPOSITION BELOW

This case arises from a decision of the Washington City Employee Appeals Board
(“Board”) unanimously affirming the City’s decision to terminate Plaintiff’s employment.
The Board’s decision, on April 6, 2005, came after a six hour public hearing. Plaintiff
did not appeal that decision to the Utah Court of Appeals. In August 2006, Plaintiff filed
suit in district court. His action challenged the Board’s decision, and also claimed that he
did not receive due process in his hearing before the Board. He also claimed the City
violated the Whistleblower Act and that he was owed wages, which he claimed under an
unjust enrichment theory. The trial court granted summary judgment for the City.
Plaintiff appeals.

Il. STATEMENT OF FACTS'

Plaintiff/Appellant John Daniel Thorpe is a former Washington City employee.
[R. 295.] He was employed in the City’s public works department. [R. 295.] The City
terminated Thorpe’s employment, effective March 15, 2004, for failing a breath alcohol

test that was administered to him. [R.295-296; Admin. R. Ex. 3.]* It was the second

' The following are the undisputed facts before the trial court on summary
judgment. They are presented in a light most favorable to the non-moving party, Thorpe.

> The administrative record before the Board is contained in the Record beginning
at R. 104. However, the Clerk did not separately paginate the administrative record. As
such, references to the administrative record are indicated by the designation “Admin. R.
Tr. _ ” for references to the transcript portion and “Admin. R. at Ex.  ” for references
to documents and exhibits before the Board.



time Thorpe had failed such a test while employed by the City. [R. 296; Admin. R. Exs.
1, 3.] Pursuant to Utah Code section 10-3-1106, Thorpe was given the right to appeal his
termination to the Washington City Employee Board of Appeals (“Board”) and chose to
exercise that right of appeal. [R. 296; Admin. R. Exs. 3, 4.]

On April 6, 2005, the City held an administrative hearing before the Board. [R.
296; Admin. R. Tr. passim.] At the hearing, which lasted over six hours, Thorpe
appeared with his attorney, confronted the evidence against him, and gave testimony
concerning his version of events. [R. 296; Admin. R. Tr. passim.] Ultimately the Board,
by a 5-0 vote, affirmed the decision to terminate Thorpe’s employment. [R. 296; Admin.
R. Tr. 184:14-16.] In its decision the Board made detailed findings of fact and
conclusions of law. [R. 296-297; Admin R. Tr. 181:12-25, 182-183, 184:1-16.]

Specifically, the Board found that City policy created a drug free work place
policy and that any level of alcohol on the breath or in the blood violated that policy and
is grounds for termination. [R.296-297.] The Board found that Thorpe received,
accepted, and understood this drug free work place policy. [R.296-297.] Based on the
testimony of the individuals who administered the drug testing process to Thorpe, the
Board found that the test was reliable and performed in accordance with required
procedure and confirmed the positive result that was a violation of the City’s drug free
work place policy. [R. 296-297.]

The Board found that Thorpe failed to produce any competent evidence or

testimony challenging the drug testing procedure or the result and, in fact, found that



Thorpe’s own test, administered on the date the City administered the drug alcohol test
was also positive and indicated a violation of the City’s drug free work place policy. [R.
297.] Finally, the Board found that based upon Thorpe’s prior alcohol violation of the
City’s drug free work place policy in 2002 and “multiple positive blood and breath
alcohol tests on March 9, 2004, that Washington City’s decision to terminate Mr. Thorpe
was reasonable under the circumstances and supported by reliable evidence.” [R. 297.]
As aresult, the Board unanimously affirmed the City’s decision in terminating Thorpe’s
employment. [R.297.]

Thorpe did not appeal the Board’s decision to this Court. [R. 297.] Instead, he
waited until 148 days after his hearing and filed a notice of claim with the City. [R. 38.]
In his notice of claim, he asserted, among other things, that the City violated the
Whistleblower Act on April 6, 2005 when the Board denied his appeal. [R. 38-40.]

On August 1, 2006—482 days after his hearing—he filed his complaint in district
court. [R. 1.] In his complaint, Thorpe asserted the following claims, as he labeled them:
(1) unjust enrichment; (2) wrongful discharge; (3) due process violations; (4) breach of

contract; and (6) violations of the Utah Protection of Public Employees Act. [R. 1-22.]°

3 Plaintiff also asserted claims under the Americans with Disabilities Act (“ADA”)
and for attorney fees under the “private attorney general” doctrine. On the ADA claim,
he acknowledged his failure to file a mandatory pre-suit charge with the EEOC as
required by 42 U.S.C. § 2000e-5(b), and therefore stipulated to dismissal of the ADA
claim in the face of the City’s motion for summary judgment. [R. 301.] The private
attorney general claim is irrelevant because to get fees under that doctrine Thorpe must
have successfully vindicated public policy in an “extraordinary” case. Faust v. KAI
Tech., Inc., 2000 UT 82, 18, 15 P.3d 1266. Not only is there nothing extraordinary
about this case, Thorpe was not successful in vindicating anything.




The City moved for summary judgment on the following grounds: (i) the district
court lacked jurisdiction to review the Board’s decision and, regardless of the pleading
labels, Thorpe’s wrongful discharge, due process, and breach of contract claims all arose
out of his hearing before the Board or otherwise related to the Board’s decision; (ii) that
Thorpe could not recover for unjust enrichment because he did not attempt to show that
his existing legal remedies where inadequate; and (iii) that his whistleblower claims were
untimely and otherwise meritless because he admitted he was not discharged for blowing
the whistle on the City. [R. 196-212.] The trial court held a hearing on the motion and
thereafter granted summary judgment in the City’s favor. [R. 295.]

Thorpe appeals.

SUMMARY OF ARGUMENT

1. A public employee claiming a violation of the Whistleblower Act must file
a “civil action” within 180 days from the date of the alleged violation in order for his
claim to be timely. Here, it is undisputed that Thorpe did not file a civil action—i.e., a
complaint in district court—within 180 days from the date of the alleged violation. As a
result, the trial court dismissed the claim as untimely.

Thorpe claims the trial court erred because, even though he did not file a civil
action within 180 days, he did file a notice of claim with the City in that time period and
that, he argues, met the “civil action” filing requirement. Against a straightforward
application of basic rules construction, his argument is without merit. First, we must

presume the Legislature used the term “civil action” advisedly, and apply its plain and



ordinary meaning. The plain and ordinary meaning of the term connotes one thing:
filing a complaint in district court.

Second, under the applicable statutory scheme, a notice of claim and a civil action
are two different events that serve different purposes. The notice of claim is a
prerequisite to filing a civil action. As such, to accept Thorpe’s construction of the term
“civil action” would not only require this Court to ignore the plain and ordinary meaning
of the term, it would require the Court to hold that the Legislature meant what it said in
the Immunity Act—wherein a notice of claim precedes a civil action—but something
cntirely different in the Whistleblower Act (that “civil action™ actually means notice of
claim). Had the Legislature intended to mark the limitations period in the Whistleblower
Act with the filing of a notice of claim, it would have said “notice of claim,” not “civil
action.” It did not. And under settled rules of statutory construction, we presume that the
Legislature means what it says. And when settled rules of construction are applied, the
trial court’s reasoned analysis is confirmed—the whistleblower claim was not timely
filed.

Furthermore, not only is the whistleblower claim untimely and therefore
procedurally barred, it is also substantively without merit. Specifically, in his deposition,
Thorpe testified that he was not terminated for blowing the whistle on the City. That fact
was undisputed. As a result, the trial court correctly dismissed his whistleblower claim as
both untimely and meritless. The trial court was plainly correct in entering summary

judgment for the City on the whistleblower claim. This Court should affirm.



2. Utah Code section 10-3-1106 provides that “[a] final action or order of the
appeal board may be reviewed by the Court of Appeals by filing with that court a petition
for review.” Utah Code Ann. § 10-3-1106(6)(a). To obtain this review, the employee
must file a petition for review with this Court within thirty days of the date of the board’s
final action. See id. § 10-3-1106(6)(b).

After the City terminated Thorpe’s employment, Thorpe invoked the procedures in
section 10-3-1106 and obtained a review hearing before the City’s municipal employee
appeals board. The Board affirmed Thorpe’s termination. It is undisputed that Thorpe
did not appeal to this Court as required by section 10-3-1106. Instead, he filed a
complaint in district court asking the district court to review both the merits of the
Board’s decision and whether the hearing violated his right to due process. The trial
court dismissed these claims for lack of jurisdiction. Thorpe claims error by offering a
range of excuses, none of which has merit. This issue, like the previous issue, is resolved
by straightforward application of rules of statutory construction.

The plain language of section 10-3-1106, as well as every relevant canon of
statutory construction, lead to the inescapable conclusion that when the Legislature
establishes an appellate procedure, the procedure must be followed. The statute does not
offer a choice of forums. It required Thorpe to take his appeal to this Court within thirty
days. His failure to do so deprived him of any review of the Board’s decision.

Additionally, pleading labels may not be utilized to sneak through the back door to

the courthouse. It is the nature of the action that is determinative. As such, Thorpe can’t
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simply attach the labels “breach of contract,” “wrongful discharge,” and “due process” as
his ticket to a jury trial—while ignoring that all of the claims arose out of the hearing
before the Board. Here, the nature of Thorpe’s action was what the trial court said it was:
an appeal of the Board’s decision. By statute, he was required to pursue those claims in
this Court; not in district court. The trial court was therefore correct in refusing to
entertain claims that were not properly before it. This Court should affirm.

3. Finally, Thorpe assigns error to the trial court’s grant of summary judgment
on his unjust enrichment claim. Because unjust enrichment is an equitable remedy, it is
not available where there exists an adequate remedy of law. It is Thorpe’s burden to
show that he has no adequate remedy at law. But he made no effort at all to explain,
either to the trial court below, or to this Court on appeal that he has no available legal
remedies. Indeed, there are a myriad of state and federal statutes governing the payment
of wages. These are legal remedies, which, if applicable would bar recovery under the
equitable unjust enrichment theory. Thorpe’s failure to make any effort to show that he is

without adequate legal remedies warranted dismissal of his unjust enrichment claim. As

a result, the trial court should be affirmed.



ARGUMENT

L THORPE’S WHISTLEBLOWER CLAIMS ARE TIME BARRED AND
WITHOUT MERIT.

A. Thorpe Failed to Timely File a Civil Action.

The Utah Protection of Public Employees, commonly known as the
“Whistleblower Act” (“WBA”), Utah Code Ann. §§ 67-21-1 to -9 (2008), prohibits
public employers from taking adverse action against employees who “blow the whistle”
on government by exposing, among other things, “any waste of public funds, property, or
manpower, or a violation or suspected violation of a law, rule, or regulation . . . .” Utah
Code Ann. § 67-21-3(1)(a). An employee claiming a violation of the WBA must “bring a
civil action for appropriate injunctive relief or actual damages, or both, within 180 days
after the occurrence of the alleged violation of [the WBA].” Id. § 67-21-4(2).

Thorpe sued the City for allegedly violating the WBA, claiming that the violation
occurred on April 6, 2005. See R. 19; Thorpe Br. at 15. It is undisputed that Thorpe did
not file his complaint in district court within 180 days from this date. See R. 1; Thorpe
Br. at 15. Instead, he filed a notice of claim with the City within the 180-day period. The
trial court reasoned that filing a notice of claim is not the equivalent to filing an actual
“civil action” as required by section 67-21-4(2). [R. 302-303.] Accordingly, it granted
the City’s motion for summary judgment, dismissing Thorpe’s whistleblower claim as
untimely. [R. 302-303.]

Thorpe asserts this was erroneous because, his argument goes, when the

Legislature used the term “civil action” in the WBA it really meant “notice of claim,” and



therefore his filing of a notice of claim satisfies the civil action filing requirement. See
Thorpe Br. at 15-16. The trial court rejected this argument; so should this Court, for
several reasons.

1. A plain language analysis precludes any conclusion that “civil
action” actually means “notice of claim.”

The starting point is the plain language of the statute. See Lyon v. Burton, 2000

UT 19, 917, 5 P.3d 616 (“The plain language of a statute is generally the best indication
of [legislative] intent.””). The statute provides that a “civil action” must be filed within
180 days from the date of the alleged violation. Utah Code Ann. § 67-21-4(2).

We must presume that the Legislature chose the term “civil action” advisedly, and

give effect to the ordinary and accepted meaning of the term. See Nelson v. Salt Lake
County, 905 P.2d 872, 875 (Utah 1995) (“We presume that the legislature used each
word advisedly and give effect to each term according to its ordinary and accepted
meaning.”). The term “civil action” connotes one thing: the filing of a complaint in
district court to commence a civil judicial proceeding. See e.g., Utah R. Civ. P. 3(a) (“A
civil action is commenced (1) by filing a complaint with the court, or (2) by service of a
summons together with a copy of the complaint in accordance with Rule 4.””); Black’s
Law Dictionary 31 (8th ed. 2004) (defining “action” as a “civil or criminal judicial
proceeding”); http://legal-dictionary.thefreedictionary. com/civil+action (last visited
February 11, 2010) (defining “civil action” as “any lawsuit relating to civil matters and

not criminal prosecution”); Bryan A. Garner, Dictionary of Modern Legal Usage 20 (2d


http://legal-dictionary.thefreedictionary

ed. 1995) (defining “action” as “a mode of proceeding in court to enforce a private right .
.. ” and indicating that it is used interchangeably with the term “suit™).

The WBA does not offer or even imply a contrary meaning. Rather, it expressly
contemplates that a civil action is an action actually filed in district court because it
specifies in which district court a complainant must file the civil action. See Utah Code
Ann. § 67-21-4(3). Notices of claim, by contrast, are not filed in district court. They are
filed with the governmental entities against whom the action will be brought and merely
give notice that the claimant intends to file a civil action. See Utah Code Ann. §§ 63-
30d-401, -402 (Supp. 2004).*

Indeed, the Immunity Act clearly differentiates between a notice of claim and a
civil action. It provides that “[i]f the claim is denied, a claimant may institute an action
in the district court against the governmental entity or an employee of the entity.” Utah
Code Ann. § 63-30d-403(2)(a) (emphasis added). It goes on to specify that the “claimant
shall begin the action within one year after denial of the claim . . ..” Id. § 63-30d-
403(2)(b) (emphasis added). By design, filing a notice of claim with a government entity
and filing an “action” in district court are two different events.

For this Court to conclude otherwise and accept Thorpe’s argument, it would have

to make the illogical assumption that the Legislature really meant “notice of claim” when

* We cite the Immunity Act as contained in Title 63, Chapter 30d of the Utah
Code, because that was the codification in effect at the time Thorpe’s claim arose. See
S.B. 55, 55th Leg., Gen. Sess. (Utah 2004); Hoyer v. State, 2009 UT 38, 94 n.1, 212 P.3d
547. The Legislature has since re-numbered Title 63 and the Immunity Act is now
contained in Title 63G, Chapter 7. See H.B. 68, 57th Leg., Gen. Sess. (Utah 2008) (re-
codification of Title 63, Chapter 30d).




it used the term “civil action” in the WBA but actually meant what it said in using the
terms in the Immunity Act. The rules of statutory construction do not permit this leap.
Had the Legislature intended that a notice of claim mark the limitations period in the
WBA, it would have said so. It did not. And “‘[w]hen language is clear and
unambiguous, it must be held to mean what it expresses, and no room is left for

construction.”” Salt Lake Child & Family Therapy Clinic, Inc. v. Frederick, 890 P.2d

1017, 1020 (Utah 1995) (quoting Hanchett v. Burbidge, 202 P. 377, 379-80 (Utah 1921)).

2. Statutes must be read in harmony and effect must be given to all
terms, rendering none superfluous.

Instead of addressing these basic rules of statutory construction, Thorpe flings
several cases at the issue in the hopes of convincing the Court that at least one of them
stands for the proposition that the Legislature did not actually mean what it said. But
none of these cases hits center—or is even close. For example, Thorpe relies on Hall v.

Dep’t of Corrections, 2001 UT 34, 24 P.3d 958, but Hall simply addressed what is now

codified in the Immunity Act—that immunity is waived for whistleblower claims. See

id. at 99/19-20. And while the Supreme Court acknowledged that a plaintiff must file a
notice of claim as a perquisite to suit, it did not hold or suggest that the 180-day
limitations period in the WBA was tolled or otherwise satisfied by the filing of a notice of
claim. See id. at §22.

Thorpe similarly errs in relying on Youren v. Tintic School District, 343 F.3d

1296 (10th Cir. 2003). There (we are told), the federal district court held that a notice of

claim was sufficient to meet the 180-day limitations period. See id. at 1302. On appeal,



the Tenth Circuit did not review that aspect of the lower court’s ruling because it

determined that the defendant waived the statute of limitations defense. See id. at 1303-

04. Youren, therefore, stands for nothing relevant to the question before this Court.

And in any event, whatever the federal district court’s rationale for deciding in
Youren that a notice of claim was a “civil action” under the WBA, it cannot be squared
with the rules of statutory construction. Nor is it precedent that this Court is obligated to
follow, as state courts never yield to federal court interpretations of state law. See First

Nat’] Bank v. Rostek, 514 P.2d 314, 442 n.1 (Colo. 1973) (en banc) (recognizing that it is

“well settled that a state court is not bound by federal court interpretation of state law”);

Int’l Ass’n of Bridge, Structural & Ornamental Ironworkers v. Blount Int’l, .td., 519 So.

2d 1009, 1012 (Fla. Dist. Ct. App. 1988) (“[S]tate courts, in construing and interpreting
state law, are not bound by the decisions of federal courts.”). Certainly this Court should

not follow a federal district court’s erroneous interpretation of state law.

Thorpe also relies on Fannen v. Lehi City, 2005 UT App 301U, No. 20040723-CA

(Utah Ct. App. June 30, 2009) (mem.), which is curious for the simple reason that it
rejected the argument Thorpe advances here. In Fannen, the plaintiff appealed the trial
court’s entry of summary judgment against him, arguing that “the 180-day statute of
limitations in Utah Code section 67-21-4(2) (Whistle Blower Act) is superseded by the
Notice of Claim provision found in Utah Code sections 63-30d-402, -403 (Government
Immunity Act)[.]” Fannen, 2005 UT App 301U at para. 1. This Court affirmed summary

judgment, reasoning that the notice of claim requirements in the Immunity Act do not



constitute the filing of a civil action for purposes of the 180-day limitations period in the
WBA. See id. at para. 4. The Court reasoned that the Immunity Act “merely gives a
deadline for which notice must be given that there is a claim against the State; it does not
prohibit the legislature from imposing a shorter statutory filing date on a cause of action.”
Id.

Because of Fannen’s memorandum decision status, the reasoning behind the
Court’s result was abbreviated. Nevertheless, the result merely followed established
rules of statutory construction: read all provisions of a statute in harmony with related
statutes in order to give effect and meaning to all of their terms, rendering none

superfluous. See Lyon, 2000 UT 19 at §17-18; Hoyver v. State, 2009 UT 38, 922, 212

P.3d 547; Due South, Inc. v. Dep’t of Alcoholic Beverage Control, 2008 UT 71, 933, 197

P.3d 82.

The trial court’s decision here was faithful to these rules. Harmonizing the
WBA’s 180-day civil action filing requirement with the Immunity Act’s notice of claim
requirement demonstrates a legislative intent to put a short fuse on the filing of
whistleblower claims. To comply with the necessary notice and limitations requirements,
a notice of claim must be <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>