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IN THE SUPREME COURT 
OF THE STATE OF UTAH 

KEITH A. MOORE, 

Plaintiff, 

vs. Case No. 16645 

THE INDUSTRIAL COMMISSON OF UTAH, 

Defendant. 

DEFENDANT'S BRIEF 

STATEMENT OF THE CASE 

This is an action before the Supreme Court of the State of Utah pursuant to Section 

35-4-10(i), Utah Code Annotated 1953, seeking judicial review of a decision of the 

Board of Review of the Industrial Commission of Utah, which denied benefits to the 

Plaintiff for a period of 6 weeks beginning April 8, 1979, and ending May 19, 1979, and 

establishing an overpayment of $106.00 
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DISPOSITION BY THE BOARD OF REVIEW 

Plaintiff was qisqualified from receiving unemployment compensation for 6 weeks 

by a representative of the Department of Employment Security on April 30, 1979, on the 

grounds the plaintiff failed to properly apply for available suitable work. An Appeal 

Referee affirmed the disqualification, with modifications, on June 11, 1979. The Board 

of Review affirmed the denial of benefits by majority decision dated August 21, 1979, in 

Case No. 79-A-1221, 79-BR-123. 

RELIEF SOUGHT ON APPEAL 

Plaintiff seeks reversal of the decision of the Board of Review denying benefits for 

the period April 8, 1979 to May 19, 1979. Defendant seeks affi rmance of the decision of 

the Board of Review. 

STATEMENT OF FACTS 

Plaintiff's statement of the facts is substantially correct, except in the following 

particulars: 

Sometime prior to the events involved in this appeal Plaintiff worked for the 

University of Utah Library as a sound recording cataloger at $3.88 per hour. 

(R.00015) This work was clerical and Plaintiff was terminated on November 17, 1978. 

(R.00015, 00036) 

On April 3, 1979, Plaintiff contacted Carol Bryner of the University of Utah 

Personnel Administration, in response to a letter from Miss Bryner. (R.00016) During 

his meeting with Miss Bryner, Plaintiff stated that he would prefer part-time work. 

(R.00035) This preference was again stated to a Department Representative on April 

19, 1979. (R.00033) While in Miss Bryner's office Plaintiff telephoned the university 

library and was given an appointment for 11 :00 a.m. on April 9 to interview for a typist 
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opening in the Cataloging Department. (R.00017) Plaintiff did not keep the appoint­

ment on April 9 and did not call the library until April 10. (R.00017) 

ARGUMENT 

THE DECISION OF THE BOARD OF REVIEW IS SUPPORTED BY 
SUBSTANTIAL EVIDENCE AND THE BOARD DID NOT ERR IN DETER­
MINING THAT PLAINTIFF FAILED TO MAKE A PROPER APPLICATION 
FOR AVAILABLE SUITABLE WORK WITHIN THE MEANING OF SECTION 
35-4-5-(c), UTAH CODE ANNOTATED. 

Section 35-4-5{c), Utah Code Annotated 1953 provided, prior to the 1979 Employ­

ment Security Act Amendments, as follows: 

(c) If the commission finds that the claimant has failed without good 
cause to properly apply for available suitable work, to accept a referral to 
suitable work offered by the employment office, or to accept suitable work 
offered by an employer or the employment office. Such ineligibility shall 
continue until the claimant has performed services in bona fide covered 
employment and earned wages for the services in an amount equal to at least 
six times the claimant's weekly benefit amount; provided no claimant shall be 
ineligible for benefits for failure to apply, accept referral, or accept available 
suitable work under circumstances of such a nature that it would be contrary 
to equity and good conscience to impose a disqualification. 

The commission shall consider the purposes of this act, the reasonable­
ness of the claimant's actions, and the extent to which the actions evidence a 
genuine continuing attachment to the labor market in reaching a determi­
nation of whether the ineligibility of a claimant is contrary to equity and good 
conscience. 

(1) In determining whether or not any work is suitable for an individual, 
the commission shall consider the degree of risk involved to his health, safety, 
and morals, his physical fitness and prior training, his prior earnings and 
experience, his length of unemployment and prospects for securing local 
work in his customary occupation, the wages for similar work in the locality, 
and the distance of the available work from his residence. 

It is a generally acknowledged rule that employment security statutes are 

construed liberally to accomplish their purposes and objectives. Singer Sewing 

Machine Company v. Industrial Commission, 104 Ut. 175, 134 P. 2d 479, rehearing 

denied 104 Ut. 196, 141 P. 2d 694 (1943). However, this Court has previously held that 

the purpose of the Employment Security Act is to assist the worker and his family in 
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times when he is out of work without fault on his part. Kennecott Copper Corporation 

Employees v. Department of Employment Security, 13 Ut. 2d 262, 372 P. 2d 987 (1962) 

In order for a claimant to be eligible for unemployment benefits he must expose 

himself unequivocally to the labor market. Denby v. Board of Review of the Industrial 

Commi$sion, (Utah, 1977) 567 P. 2d 626. Whether or not Plaintiff failed to properly 

apply for available work is a question of fact. The determination of suitability of work is 

a mixed question of fact and law. 

In the instant case, Plaintiff contends there was no available work, and if there 

were, such work was not suitable. (See Plaintiff's Brief, pages 2 and 3.) Plaintiff 

specifically disp"utes the findings of fact of the Appeal Referee. The standard of review 

in unemployment insurance cases is well established. Section 35-4-10(i), Utah Code 

Annotated 1953; Martinez v. Board of Review, 25 Ut. 2d 131, 477 P. 2d 587 (1970). This 

Court has consistently held that where the findings of the commission are supported by 

evidence they will not be disturbed. Members of Iron Workers Union of Provo v. 

Industrial Commission, 104 Ut. 242, 139 P. 2d 208. A reversal of an order of the 

Department denying compensation can only be justified if there is no substantial 

evidence to sustain the determination and the facts giving rise to a right to 

compensation are so persuasive that the Department's denial was clearly capricious, 

arbitrary and unreasonable. Kennecott Copper Corporation Employees v. Department 

of Employment Security, Supra; Gocke v. Wiesley, 18 Ut. 2d 245, 420 P. 2d 44 (1966). 

The findings of the commission are supported by substantial competent evidence. 

The Plaintiff was last employed in a clerical capacity at $3.88 per hour. (R.00015) As of 

April, when Plaintifffailed to attend the job interview, he had been unemployed almost 

5 months. (R.00036) He was requested to contact the University of Utah Personnel 

Administration on April 3, 1979. (R.00016, 00035) At the interview Plaintiff stated that 

he would prefer part-time work. (R.00035) He repeated his preference on April 19 to a 
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Department Representative (R.00033) and in his appeal to the Referee Plaintiff stated: 

"I didn't check on the jobs as they were full-time. I prefer part-time." (R.00028) He also 

applied only for part-time work at the university press on April 3. (R.00026) Although 

I
, Plaintiff's availability for full-time work is not at issue in this appeal, his stated and 

I 
demonstrated preference for part-time work provides some evidence as to his state of 

mind at the time of the subsequent interview appointment. 

I 
I (R.00017) He made an appointment for 11 :00 a.m. on April 9 to discuss th.e position 

j further. (R.00016, 00017, 00019, 00025) Plaintiff failed to keep the appointment on 

I April 9 and did not even call until the next day, April 10. (R.00017) 

I 
The finding of the Appeal Referee that Plaintiff failed to keep the appointment is 

amply supported by the evidence, including the Plaintiff's own admission. (R.00017) 

During the interview on April 3, Plaintiff called the university library and was 

advised of the availability of a clerical position in the Cataloging Department. 

1 The Appeal Referee could reasonably conclude that Plaintiff's contention the interview 

was non-job related was without merit in view of the fact that there was a specific job 

opening for which the Plaintiff was qualified. 

Plaintiff's contention the job was unsuitable by reason that he was over-qualified 

and the pay was too low is equally without merit. Plaintiff last earned $3.88 and at the 

time of the scheduled interview had been unemployed almost 5 months. Plaintiff 

testified he was not told the wage, but: "Uh, I would say [it was] less than $3.00 per hour 

probably." (R.00017) It is logical to assume that if Plaintiff was genuinely interested in 

finding work, he would have inquired as to the wage. This is particularly so when the 

length of Plaintiff's unemployment is considered. 

With respect to Plaintiff's qualifications it should be noted that Plaintiff's last 

employment was principally clerical (R.00015) and the job in question was as a typist. 

(R.00017) Plaintiff admits that he is a qualified typist. (Plaintiff's Brief, page 2) Under 

such circumstances the Appeal Referee properly concluded that the work was suitable. 
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Plaintiff's appeals throughout the administrative process have been marred by 

glaring inconsistencies and contradictions. For example, Plaintiff states in his appeal 

to the Board of Review: 

To the best of my recollection I called her on April 3, April 10, May 1, and 
May 3, and each time I asked if she had a job opening, either full- or part-time, 
and of whatever sort. (R.00009, Plaintiff's Brief, Page 3. Emphasis added.) 
Despite this direct statement Plaintiff also wrote: 

You should understand that this 'April 9 at 11 :00 a.m.' thing was in no way a 
binding, official, businesslike or serious 'job-appointment interview' or any­
thing of the sort, nor how could it be after Mrs. Margetts had stressed that she 
had absolutely no suitable job opening for me then. (R.00017, Plaintiff's Brief, 
page 3. Emphasis added.) 

If the university library had "absolutely no suitable job" for Plaintiff, then why was the 

appointment made? If Plaintiff was in fact discouraged from pursuing the job, and no 

other positions were then available, again why was an appointment made? Since by the 

Plaintiff's own admission a specific job wa~ discussed on April 3, (R.00017) the Appeal 

Referee reasonably found that the purpose of the April 11 appointment was to interview 

for the job. 

Plaintiff also stated: 

However, in the critical telephone call from Miss Bryner's office on April 3, Mrs. 
Margetts did not spell out such a thing, [the interview appointment] did not 
inform me that I would see a library-department hiring person, told me only 
that I would be seeing her--... (R.00006, Plaintiff's Brief, page 5. Emphasis 
added.) 

Plaintiff also acknowledged, however, that Mrs. Margetts was Personnel Director for 

the Marriott Library. (R.00008, Plaintiff's Brief, page 2.) 

In view of such inconsistencies, the Board of Review was justified in considering 

Plaintiff's testimony as self-serving and of questionable credibility. 
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CONCLUSION 

The decision of the Board of Review was correct in denying benefits and is 

supported by substantial evidence. It should, therefore, be affirmed. 

ROBERT B. HANSEN, 
Attorney General 

FLOYD G. ASTIN 
K. ALLAN ZABEL 
Special Assistants 

Attorney General 

K. Allan Zabel 
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~ 
CERTIFICATE OF MAILING [ 

I DO HEREBY CERTIFY that I mailed two copies of the foregoing Defendant's f · 
Brief to KEITH A. MOORE, Plaintiff, Prose, 652 Brixen Ct. Salt Lake City, Utah, this 

--- day of February, 1980. 

BY: ___________ ~ 

K. Allan Zabel 
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Tiit pohtt .L6 moot 'u.UlieJt bi that. I ce.ourd, loit. vW,I gootl C&Ue., to anlM 
{OA. iAloJt.li 4t tlte. Un.c.ve.u.i.tg o{ ll.t4h Oil &boat Ap!IJJ. 5 oit. AplliJ. 6, a4.tt.i lltlng 
d.L6cOU11t&ge4 ou to tlte. upec.t4.tloll o{ job.6 Oil c&111pa.6--d.L6coUN1grd Ilg 
116. lllLglleJt gt11tMllq, 4lld br111.u. Al&hge.ta 4pteq.£ca1Lr1 u it.rgiwl.6 tlte. 
t..l.blUutil. 
I .6ubmlt .tltt Jwit 14 te.tttlt o{ ni.iftt lte1tfl0Ltlt 46 & comple.tt lil.6toll.!f 04 
.tlte. cout. 

Tltuk fOU. 

lee.Uk Mooit.t 

P.S. as of Oct.ober 25', 1979 

._ question wheth91' la'. lt>ore is being selsct1ve in 
bis job search.• 

OI the co11trar7, emplo;yers haw been consistentl7 selective in not biring 
me, especiall7 now in 'llJT later 19are, including tile 11!iftl!'9ity of U't:ah, 
whose p&l"sonnel men&g91!'9 are not intal"8stad in hiring a single ll&le of 
naarl7 age titt7 in theil" stenagraJii1c positions. 

Keith lt>we 
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