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IN THE SUPREME COURT
OF THE STATE OF UTAH

KEITH A. MOORE,

Plaintiff,

VS, Case No. 16645
THE INDUSTRIAL COMMISSON OF UTAH,

Defendant.

DEFENDANT'’S BRIEF

STATEMENT OF THE CASE

This is an action before the Supreme Court of the State of Utah pursuant to Section
35-4-10(i), Utah Code Annotated 1953, seeking judicial review of a decision of the
Board of Review of the Industrial Commission of Utah, which denied benefits to the
} Plaintiff for a period of 6 weeks beginning April 8, 1979, and ending May 19, 1979, and

establishing an overpayment of $106.00
SFonsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act,tadministered by the Utah State Library.
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DISPOSITION BY THE BOARD OF REVIEW

Plaintiff was disqualified from receiving unemployment compensation for 6 weeks
by a representative of the Department of Employment Security on April 30, 1979, on the
grounds the plaintiff failed to properly apply for available suitable work. An Appeal
Referee affirmed’the disqualification, with modifications, on June 11, 1979. The Boarg
of Review affirmed the denial of benefits by majority decision dated August 21, 1979, in

Case No. 79-A-1221, 79-BR-123.
RELIEF SOUGHT ON APPEAL

Plaintiff seeks reversal of the decision of the Board of Review denying benefits for
the period April 8, 1979 to May 19, 1979. Defendant seeks affirmance of the decision of

the Board of Review.
STATEMENT OF FACTS

Plaintiff’s statement of the facts is substantially correct, except in the following

particulars:

Sometime prior to the events involved in this appeal Plaintiff worked for the
University of Utah Library as a sound recording cataloger at $3.88 per hour.
(R.00015) This work was clerical and Plaintiff was terminated on November 17, 1978.

(R.00015, 00036)

On April 3, 1979, Plaintiff contacted Carol Bryner of the University of Utah
Personnel Administration, in response to a letter from Miss Bryner. (R.00016) During
his meeting with Miss Bryner, Plaintiff stated that he would prefer part-time work.
(R.00035) This preference was again stated to a Department Representative on Apri
19, 1979. (R.00033) While in Miss Bryner's office Plaintiff telephoned the university

library and was given an appointment for 11:00 a.m. on April 9 to interview fora typist
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opening in the Cataloging Department. (R.00017) Plaintiff did not keep the appoint-
ment on April 9 and did not call the library until April 10. (R.00017)

ARGUMENT

THE DECISION OF THE BOARD OF REVIEW IS SUPPORTED BY
SUBSTANTIAL EVIDENCE AND THE BOARD DID NOT ERR IN DETER-
MINING THAT PLAINTIFF FAILED TO MAKE A PROPER APPLICATION
FOR AVAILABLE SUITABLE WORK WITHIN THE MEANING OF SECTION
35-4-5-(c), UTAH CODE ANNOTATED.

Section 35-4-5(c), Utah Code Annotated 1953 provided, prior to the 1979 Employ-

ment Security Act Amendments, as follows:

(c) If the commission finds that the claimant has failed without good
cause to properly apply for available suitable work, to accept a referral to
suitable work offered by the employment office, or to accept suitable work
offered by an employer or the employment office. Such ineligibility shali
continue until the claimant has performed services in bona fide covered
employment and earned wages for the services in an amount equal to at least
six times the claimant’s weekly benefit amount; provided no claimant shall be
ineligible for benefits for failure to apply, accept referral, or accept available
suitable work under circumstances of such a nature that it would be contrary
to equity and good conscience to impose a disqualification.

The commission shall consider the purposes of this act, the reasonable-
ness of the claimant'’s actions, and the extent to which the actions evidence a
genuine continuing attachment to the labor market in reaching a determi-
nation of whether the ineligibility of a claimant is contrary to equity and good
conscience.

(1) In determining whether or not any work is suitable for an individual,
the commission shall consider the degree of risk involved to his health, safety,
and morals, his physical fitness and prior training, his prior earnings and
experience, his length of unemployment and prospects for securing local
work in his customary occupation, the wages for similar work in the locality,
and the distance of the available work from his residence.

It is a generally acknowledged rule that employment security statutes are
construed liberally to accomplish their purposes and objectives. Singer Sewing
Machine Company v. Industrial Commission, 104 Ut. 175, 134 P. 2d 479, rehearing
denied 104 Ut. 196, 141 P. 2d 694 (1943). However, this Court has previously held that
the purpose of the Employment Security Act is to assist the worker and his family in
sonsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Servic
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times when he is out of work without fault on his part. Kennecott Copper Corporation "'

Employees v. Department of Employment Security, 13 Ut. 2d 262, 372 P. 2d 987 (1962)

In order for a claimant to be eligible for unemployment benefits he must expose ‘
himself unequivocally to the labor market. Denby v. Board of Review of the Industrial
Commission, (Utah, 1977) 567 P. 2d 626. Whether or not Plaintiff failed to properly
apply for available work is a question of fact. The determination of suitability of workis

a mixed question of fact and law.

Iin the instant case, Plaintiff contends there was no available work, and if there
were, such w.ork was not suitable. (See Plaintiff's Brief, pages 2 and 3.) Plaintiff
specifically disputes the findings of fact of the Appeal Referee. The standard of review
in unemployment insurance cases is well established. Section 35-4-10(i), Utah Code
Annotated 1953; Martinez v. Board of Review, 25 Ut. 2d 131, 477 P. 2d 587 (1970). This
Court has consistently held that where the findings of the commission are supported by
evidence they will not be disturbed. Members of iron Workers Union of Provo v.
Industrial Commission, 104 Ut. 242, 139 P. 2d 208. A reversal of an order of the
Department denying compensation can only be justified if there is no substantial
evidence to sustain the determination and the facts giving rise to a right to
compensation are so persuasive that the Department’s denial was clearly capricious,
arbitrary and unreasonable. Kennecott Copper Corporation Employees v. Department

of Employment Security, Supra; Gocke v. Wiesley, 18 Ut. 2d 245, 420 P. 2d 44 (1966).

Thefindings of the commission are supported by substantial competent evidence.

The Plaintiff was last employed in a clerical capacity at $3.88 per hour. (R.00015) Asof

April, when Plaintiff failed to attend the job interview, he had been unemployed almost

5 months. (R.00036) He was requested to contact the University of Utah Personnel
Administration on April 3, 1979. (R.00016, 00035) Atthe interview Plaintiff stated that

he would prefer part-time work. (R.00035) He repeated his preference on April 19 ioa
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pepartment Representative (R.00033) and in his appeal to the Referee Plaintiff stated:
“|didn'tcheck on the jobs as they were full-time. | prefer part-time.” (R.00028) He also
applied only for part-time work at the university press on April 3. (R.00026) Although
Plaintiff's availability for full-time work is not at issue in this appeal, his stated and
demonstrated preference for part-time work provides some evidence as to his state of

mind at the time of the subsequent interview appointment.

During the interview on April 3, Plaintiff called the university library and was
advised of the availability of a clerical position in the Cataloging Department.
(R.00017) He made an appointment for 11:00 a.m. on April 9 to discuss the position
further. (R.00016, 00017, 00019, 00025) Plaintiff failed to keep the appointment on
April 9 and did not even call until the next day, April 10. (R.00017)

The finding of the Appeal Referee that Plaintiff failed to keep the appointment is
amply supported by the evidence, including the Plaintiff's own admission. (R.00017)

The Appeal Referee could reasonably conclude that Plaintiff's contention the interview
was non-job related was without merit in view of the fact that there was a specific job

opening for which the Plaintiff was qualified.

Plaintiff's contention the job was unsuitable by reason that he was over-qualified
and the pay was too low is equally without merit. Plaintiff last earned $3.88 and at the
time of the scheduled interview had been unempioyed almost 5 months. Plaintiff
testified he was not told the wage, but: “Uh, | would say {it was] less than $3.00 per hour
probably.” (R.00017) Itislogical to assume that if Plaintiff was genuinely interested in
finding work, he would have inquired as to the wage. This is particularly so when the

length of Plaintiff's unemployment is considered.

With respect to Plaintiff’s qualifications it should be noted that Plaintiff's last
employment was principally clerical (R.00015) and the job in question was as a typist.
(R.00017) Plaintiff admits that he is a qualified typist. (Plaintiff's Brief, page 2) Under

such circumstances the Appeal Referee properly concluded that the work was suitable.
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Plaintiff's appeals throughout the administrative process have been marred by !
glaring inconsistencies and contradictions. For example, Plaintiff states in his appea

to the Board of Review:

To the best of my recollection | called her on April 3, April 10, May 1, and
May 3, and each time | asked if she had a job opening, either full- or part-time,
and of whatever sort. (R.00009, Plaintiff's Brief, Page 3. Emphasis added.)
Despite this direct statement Plaintiff also wrote:

You should understand that this ‘April 9 at 11:00 a.m.’ thing was in no way a
binding, official, businesslike or serious ‘job-appointment interview’ or any-
thing of the sort, nor how could it be after Mrs. Margetts had stressed that she
had absolutely no suitable job opening for me then. (R.00017, Plaintiff’s Brief, |
page 3. Emphasis added.)

if the university library had “absolutely no suitable job” for Plaintiff, then why was the
appointment made? if Plaintiff was in fact discouraged from pursuing the job, and no
other positions were then available, again why was an appointment made? Since by the
Plaintiff's own admission a specific job wag discussed on April 3, (R.00017) the Appeal
Referee reasonably found that the purpose of the April 11 appointment was to interview |

for the job.

Plaintiff also stated:

However, in the critical telephone call from Miss Bryner’s office on April 3, Mrs.
Margetts did not spell out such a thing, [the interview appointment] did not
inform me that | would see a library-department hiring person, told me only

that | would be seeing her--...(R.00006, Plaintiff's Brief, page 5. Emphasis
added.)

Plaintiff also acknowledged, however, that Mrs. Margetts was Personnel Director fo

the Marriott Library. (R.00008, Plaintiff's Brief, page 2.) |

In view of such inconsistencies, the Board of Review was justified in considering

Plaintiff's testimony as self-serving and of questionable credibility.

|
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-

CONCLUSION

The decision of the Board of Review was correct in denying benefits and is

supported by substantial evidence. It should, therefore, be affirmed.

ROBERT B. HANSEN,
Attorney General .

FLOYD G. ASTIN

K. ALLAN ZABEL

Special Assistants
Attorney General

BY:

K. Allan Zabel
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CERTIFICATE OF MAILING }'

|
| DO HEREBY CERTIFY that | mailed two copies of the foregoing Defendant’s ‘
Brief to KEITH A. MOORE, Plaintiff, Pro se, 652 Brixen Ct. Salt Lake City, Utah, this ‘
day of February, 1980. '

BY:

K. Allan Zabel
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‘ §¢Lt #M'C;.:y C C \?,\Sliu""%
ane 14, 1979 7 >
g = RienED
I jun 2019719
The Industrlal Conmisslon of Utah REr S.S.A. No. 528 34 0188,  DES
Depaxtment of Employment Secunlty Case No. 79-A-937 - APFEALS

ATTENTION:  Appeats Sectlon R
To Whom 12¢ May Coneerns

This 4s request fox second appeal because 1 dis with ound
in Letter of June 11, 1979, fxom smmmn. Grlffin, Appuh‘gm Rc{uu,“a:a‘u
g:‘u‘ldsﬁa frr czgul 'lwuLng of June 5, 1979, $:30 am., 1254 South Haln

Referring to FINDINGS OF FACT in Mr. 's June 11 Letter, I wlah &
tmna.1um¢,m.zugm;,n%‘ﬂ'mgmm.Jum. i

The xeason that No. 2 4s false s that T did not have an "appolintwent” with
m llugotu,ll’ww’mzf’l#mu, Hanlott Library, u&n:—‘.v;uuy of Utak, k&f‘

City, on Apail 9, . Therefone, as wonded, ollowing sentence
{Paragnaph 1, page 2, last sentence of above-mentioned Letter) falses

"It b h::d, homzu, m:.&uamn has :at u:abfb,u’;mlﬂaad eause for -
§alling to apply for work e Libraxy on , . He made a desision
without fob other than that the job

utta&vpty nngmdmmu
aequired typing and under the clrcumstances £t may be held that beneflts axe
denled for 4ix weeks beginning April 8, 1979."

Likeiolse, this from the yet ensulng paragraph L8 false:

" .« « the clalmant andwered no 20 question mo. 7, '1 failed to apply
‘mmhauubﬂgmﬁw,'mafmhc‘aacd keep an appointment
with a prospective employex on Apall 9, 1979."

1 shatl now 2Ll you exzctly what happened end why this questlo *sppolntwent” -
m&mwmmw:uwnuagwcmﬂm question of an

On ApniL 3, 1979, at 1 p.m., T went to the office of Carol Bryner, an
appointment with her which she had oxdexed by mail. Ms. Baymern'’s offlece is &n

the Annex Bullding, Undversity of Utah. She s dn charge of Unlveaslly of Ulzh
unemplogment compensation. AL my aequest, she telephoned B0 Undversity of

20 see if they had an executive-secretary fob opening, udthqﬁudan
Lelephone, as” T was seated befone Ms. Bumer myself, Zhat they not. Ms. Bumex
thu:talduﬂutunﬁ‘wu a poon time 2o qplygmtmmunlmdum
linéversity, probably worst of the yean. She sald June 48 good 2o apply.

Ag.uﬂwt,MA.Mynutaldnctnchuhthc[abbouddommuthm
[Location of University of Utah Personnel Office}, and she vub%.«tolduta
apply for work at the University. 1 verb agreed to do T . Ha. Bumex
& anything in nox to §4LL out and slgn application
Tonms af The Undverslty. Hen imstuctions wexe "Apply fox woxk hexe.” T xepeats
She did not £efl me on Aprll 3 to (Lel out application forms ox Zo fake any action
in walting or on papex. E8S

ponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Service
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Appeals Sestion, IhpMsz of Employment Security C SS ¥ 528 34 018¢
Page ¢ 79-A-987

n, Utah D Street,
tLty, stamped "xecelved May 7, 1979" by you, and extened as Exhibit 7.
. Margetts' {inal o0 sentences, paragraph 2, are falser R 4:[]
e made an appointuent ot an ﬁz.wm fon Apuit 9 at 11 a.m,(V ijff")Vflglg 3
Hns. Nangetts' Last sentence L Likanlse false:
*Me did net Inquire about ang current openings.”

it . !
m-nmmmm%mh sheds Light on Mrs. Margetts mul,!

(LA

and potentially ri
duppode one o onees dislibes poets?) Mrs. etts has been repeatedly
gwhwﬁwm mﬁ'&wcum"ﬂnm une,‘u?ﬁ.ng-_c.

Now, Zet's get o the facts. oum.usu T heard Has. Margetts on Ms. Bumer's
" ZLelephone, m(muﬂwuuﬁy couraged me from applying at the Library,
ConaLseencsy distounaged me. fuom spptying. e Fentioned o shobulng Job, sddin
me . Shew es ,
that Lt ¢ WORL foa a student (meaning she'd prefer a student,
of counse), and funther adding that Lt was foc Low-paying for my shills and experlent

As Lo the "Harking Table 4n the Catalo, Depantment” job spelled out {n paragraph!,
of Exhibit 7, Mrs, Maxgetts wu%gﬂ from applylng. She sald it required
2yplng speed of, 1 believe, on 30 words pen minute, and since T type 100 we both
agheed it & a poor job 2o apply for. She reltenated words of discouragement.

Ms. Buymer had 2old me it was a bad time for furnovex at the Unlversity and she
had got tuo negative responses on the spot concerning executive-s fobs.
l-aﬁatdy Ltheneagten Mrs. Maagetts was generally unpromising via telephone
concenndng Library jobs.

The fotlowing fact Ls eritical n this case: |

Mrs. Mangetts did not set up an offlelal " intnent” {on me Lo see about a Job [
Mmuumyaﬂput:pa ﬂ‘a.n. i é

In deaperation, on the telephone on zmu 3, 1 sald £o Mrs. Mangetts, ™elt, it dov
Look ungumud:g 2ight now, but why don't 1’ come in and ses gou about possible umh
u, my statement was casual, u:laﬁwzua.l., tossed cut atmost in tht J

angoayt”  Mind

goam of a Mf-b‘g! or statement of Intent to § up on fob openings "some tnt.
!hﬁﬁezd ﬂﬂw‘f;,‘im on A‘\pq,ukw. ghe. said she mo:uyh‘t.hya«trf'la& b't:; z'“
4 e 0 moaning of Apnil 9. 1 aeplied, "Oh, o
;w_:m.: sﬁe sald something lj.hc., "Ohay, uk, T think eleven L4 best,” and
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Appeals Section, Deparrent of Employmwent Seaurity C 8S # 528 34 0188
Page 8 - 79-A-957

VMJMMWWMMM'AEM’“" " in binding,
0f4Loiat, businesibibe on senlous Fob-sppelntment nso o ol v i & bl
Wumyﬁo‘&AMmahuuwuumuu.qu} 4 e
atressed that she had absolutely no W Job opening 42: me then, “She menelyCEIVE] <

agreed o "see” me, and T & Aequest that non-busdnesd-and gy .
non-fob-reloted ':'mmw be at the date and time of hex = " ~ UN;EO;WS :
Now, . Mangetts, in Exhibit 7, 4 dis. and comvoluting the {aatdy £
umﬁ:MIMmeuﬁ‘zﬁ%ﬁwua ation dn he o 4'16,(\*“
Une of job-hunting, when & that there T am—Fob & -
20 hunt 42 hew £lbaangl lmancty fald me A

1 also submit In evidence the following fact concerning Mrs. Margetts' attitudes

O:Mhy‘1 1 t:%ezﬁh:n:d:uz ::Itgem m%uuumu:mm {for my §ile in
0 . ¢4 e u:qu that zpuld Libaary
:'{lab on 3 by .tucph:u. ’mflﬁ:‘m sald, "17LL mall it Lo yn%sq,

"Tive maiied 2 1 the Deparbrent g""‘ ouent Seonlty dnentiy.m st ahe
ve 0 » 4
wmh::um‘hznauméu %ﬂd,dmnd,ﬁa wlshed to
change tactle In oxder 2o misrepresent me, facts, say something
ative perhaps—-Little o that T would xequest a co) ox my files.
'(l;guquumwu on June 5 at 9 a.m. from ‘m’" aya-y
now. 1t 4 7, 00 false statements xeferned o above.)

eo!
For clanity, Let me restate them. (1) She called the casual telephone courtesy o
mine concerning "Apall 9 at 11 a.m.” an iron-clad fob-nelated -wmm,-m
des {2) She said, "He did not Inquire any
patently and utterly false. The very
gw mouua.y]bmtal:m:ium;ab .
Mmm 00 0 Hanlott
’s %a whatever

:
Er
8

;
:
:

2
]
5
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Appeals Seatlon, Depas ~ ent of Emplogment Secunlity ( SS # 528 34 g1a- |
Page 4 - 79-A-987 1"
0 Reemg
Pursuant 2o your CONCLUSIONS OF LAW 4n M. Gaifgin's Letter of June 11, = JUNi0n
No. 1 L te, No. 2 s false, and No. 3 s false. = DEy

Re No. 1t 1 dpplied {on woak. the week ending Apall 12, 1979, m at Beast ey |
ninimm mmb gpilufa ns orndened at my Lmediately preceding ;ilg 2La Revin:
un‘umm: ut!oget at Least the minimum .:zm of applications mmm b'
ELigibility Review conferences, Incldentally.)

Re No. 5: T am nmot at fault In xecelving $106 In beneflts. Having met all my
obligations, and having been misrepresented by Mrs. Margetts, I am entitled o
the sald $106 in question. Y

1 don't wish £ be unduly prolix, but a couple other matters must be showm In
esldence in ornder to complete -y'nppul.

When, soom aflen Apall S, about two ter Ms, Bumer had told me that it
that o “o no job openings fox .:‘aauuﬁ‘m,,
slop 2"&‘. 1 therefore, say, soon after
M‘,Mudupply&gd&t"dww&yaﬂmtmye“om
as a

|

&
g
e |

g %
§§1£
£
.-
&
£

L
2
:
&
g&
3
3
B o
3
i
3
g

3
oy
-
i
Bes
i
g
:
3
8
&
g
%
:

;
:

13
! g
g;f
i
;
!
]
iE
N

£
:
H
1

obligation

E
[
i
;
;

poasible jobt

HEFES
5
£p
&
8k
4
it
i
3t
i
£
i

|8
&
3
:
;
-3
§
%
;

& attempting to be kind 2o me, then furning around and
distoxted, negative views fo you. In this Letter 1 have itemiz
entations or distontions of Duith on the part of Mrs. Marg
had no job for me at any time in question! How dane she write £o you that 1 falled
keep an “eppointment” or was mlu‘wuy negligent as a clalmant!
o

]
i

|

;L job. They were given over the zuep:"fu by Mas. Margetts, Who cleanly folds
whole nature of the job, including typlng, but be it remembered Lt was a job it
wuﬂ%u me from. Why should T apply? 1 can take a hint. Mus. Hargetts

[ nature of every exlguously potential job she mentloned, 1
the nature of the Sdltuation as a fonmer employee there, and 1
take Mra. Margetts' hints 2o seek work elsiewhere, that she had mothing.

Sincerety, A
Kelth Mooxe - :
- ADDENDUM of October 25, 1979

Since T wrote the above, the foll
ey Lroe t N ollowing sentence in Exhibit 6, herewith, has come |

"W question whether Mr. Moore is being sele ctive in his job search.* {

R O the contrary, employers have been consistently selective in not hir
Sponsored by the S.J. Quinne®_A% ek teasenaghisr papdibiineng pirwlddthyytie mgzud:)f lﬁgns;um aMer\ﬂices
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C C

Salt Lake

June 20, 1979

The Industrial Commission of Utah RE: 8.S.A. No. 528 34 0188
Department of Em-loyment Security Case No. 79-A-937

ATTENTION: Appeals Section
To Whom 1¢ May Concern:

Since T wrote the accompanying Letter of June 14 T have communicated with
Mas. Margetts and get these new facts:

The issue seems to be that Mrs. Margetts did not inform me of the nature
of har job at Mamiott Library. On Jume 18, 1979, she informed me that
her job 4s 2o set up employment interviews, not £0 hire. She claims that
she set up an "interview” for me for April 9 at 11 a.m.

However, dn the eritical telephone call Ms. Bagmer’s offlee on Apnil 3,
Mus. m:uMz;gzqouAuha w,didﬂztbl‘arud%tlmu
dee a -department hiring person, me only that T would be seelng
her--as fully expladined in the accompanying Lletter.

The point 45 moot, , because T repeat emphatically that Mrs. etis
- gave me the thono mmbumut‘ !M%mmmad%my
then and wasn't Likely to be any for me in the very near futune.

int

podnt L& moot funther dn that 1 ceased, ‘u very good cause, Lo npgly
fox work at the Univensity of Utah on about Aprll 5 or Apadl 6, a.g;u eing
discouraged as Lo the expectation of jobs on campus--discouraged
Ms. Brgner genenally, and by Mrs. Margetts speciflcally as regands the
Library.
1 submit the June 14 Letter of mine herewith as a complete history of
the case.
Thank you.
Sincerety, . L
Kelth Moore ;,
P.S. as of October 25, 1979 ~I-‘(_,;'/\,"

| question whether M. lbore is being selective in
his job search.¥

on the contrary, employers have been consistently selective in not hiring
me, especially now in my later years, including the Dhiversity of Dtah,
whose personnel managers are not interested in hiring a single male of
nearly age fifty in their stenographic positions.

Feith More ¥
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