
Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1953

National Trust Company, Ltd. V. Helen Duys et al :
Brief of Respondent
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1

Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
Romney and Boyer; Attorneys for Respondent;

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.

Recommended Citation
Brief of Respondent, National Trust Company, Ltd. V. Duys, No. 7970 (Utah Supreme Court, 1953).
https://digitalcommons.law.byu.edu/uofu_sc1/1938

https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1938&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1938&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1938&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1938&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/1938?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F1938&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu


IN THE 

SUPREME COURT 
OF THE 

STATE OF UTAH 

In the Matter of the Estate of FLORENCE 
P. HOWARD, also known as F. P. 
HOWARD, Deceased. 
NATIONAL TRUST COMPANY, LTD., as 
Administrator with the Will Annexed of 
the Estate of Robert Bown Ferrie, de­
ceased, and COLINA FERRIE, 

Petitioners in Intervention 
and Appellants, 

vs. 

HELEN DUYS, ETHEL FORREST, 
ERNEST F. HOWARD, THE PROTEST­
ANT BOARD OF SCHOOL COMMIS­
SIONERS and McGILL UNIVERSITY, 
MILDRED BLACK, HILDA BLACK, 
ROGER BLACK, RACHEL HELPS and 
\V ALKER BANK & TRUST COMPANY, 
a Utah Banking corporation, Executor of 
the Estate of Florence P. Howard, also 
known as F. P. I-Ioward, deceased, 

Respondents. 

BRIEF OF 
RESPONDENT 

WALKER 
BANK 

& TRUST 
COMPANY 

Case No. 7970 

ROMNEY AND BOYER 
Attorneys fo r Respondent, 
vValker Bank and Trust Company 
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IN THE 

SUPREME COURT 
OF THE 

STATE OF UTAH 
In the Matter of the Estate of FLORENCE 
P. HOWARD, also known as F. P. 
HOWARD, Deceased. 
NATIONAL TRUST COMPANY, LTD., as 
Administrator with the Will Annexed of 
the Estate of Robert Bown Ferrie, de­
ceased, and COLINA FERRIE, 

Fetitioners in Intervention 
and Appellants, 

vs. 

HELEN DUYS, ETHEL FORREST, 
ERNEST F. HOWARD, THE PROTEST­
ANT BOARD OF SCHOOL COMMIS­
SIONERS and McGILL UNIVERSITY, 
MILDRED BLACK, HILDA BLACK, 
ROGER BLACK, RACHEL HELPS and 
WALKER BANK & TRUST COMPANY, 
a Utah Banking corporation, Executor of 
the Estate of Florence P. Howard, also 
known as F. P. Howard, deceased, 

Respondents. 

BRIEF OF 
RESPONDENT 

WALKER 
B·ANK 

& TRUST 
COMPANY 

Case No. 7970 

BRIEF OF RESPONDENT 
WALKER BANK AND TRUST COMPANY 

STATEMENT OF FACTS 

The S.tatement of Facts of the Appellants contains 
allegations not supported by the record. It also omits 
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certain facts which should be considered by this Court. 
Therefore, Respondents herein submit the following as 
the facts essential to a determination of this cause : 

Florence P. Howard, also known as F. P. Howard, 
died in Montreal, Canada, on January 28, 1952. At the 
time of her death the decedent was a resident of Salt 
Lake County, State of Utah. On April 3, 1952, Walker 
Bank and Trust Company filed in the office of the Clerk 
of Salt Lake County, State of Utah, a Petition for Pro­
bate of Will and Application for Commission to Take 
Testimony and Settle Interrogatories (Record 5). Said 
Petition, in good faith, set forth the names and residences 
of certain persons designated therein as all the heirs, 
legatees and devisees of the decedent so far as then 
known to the Petitioner (R.ecord 6, 7 and 8). On April 
3, 1952, an Order was made by the Court fixing the time 
and place of hearing said Petition with respect to author­
izing a commission to take testimony and settle interroga­
tories, which order fixed the manner of giving notice 
thereof (Record 3). Notice was given pursuant to said 
order of the Court by mailing to the persons named in 
said Petition (Record 2) and by posting in three public 
places in Salt Lake County, as ,shown by the AffidaVit 
of Robert A. Olsen (Record 1). 

On May 1, 1952, Walker Bank and Trust Company 
filed a Supplemental Petition for Probate of Will (Rec­
ord 26) and an Order was made setting the ti1ne for hear­
ing thereof on l\fay 14, 1952, and fixing the manner of 
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giving notice the-reof by posting and by "mailing to the 
heirs, legatees and de-visees of the above named de­
cedent \vho are liste-d and whose addresses are shown in 
the schedule attached to the Sup·plemental Petition for 
Probate :of Will of Walker Bank and Trust Company 
now on file \vith the Cle-rk of the above entitled Court" 
(Record 25). Notice of the hearing was given pursuant 
to said Order. Proof of mailing is shown by Affidavit 
of Thressa G. Fowler, Deputy County Clerk (Record 23) 
and Proof of Posting by the Affidavit of Robert A. 
Olsen, which recites that notices were posted "on the 3rd 
day of l\l'ay, A. D. 1952, in three p·ublic places Viz: West 
front entrance of the County Court House; on a public 
posting board at the Northeast corner of the intersection 
of 33rd South & State Streets, and in the Post Office in 
Murray, Salt Lake County, State of Utah. That said 
notices remained posted for ten days." (Record 22). 
Upon the hearing of said Petition an Order was entered 
on May 14, 1952, admitting the four holographic instru­

ments previously submitted for probate· as the Last Will 

and Testament of the said decedent and appointing 

Walker B~ank and Trust Company the Executor thereof 

(record 33) . 

The names of the· Appellants were not included in 

the list of persons designated as heirs, legatees, and de­

visees of the decedent in either the original or supple­

mental Petition for Profbate of Will, and notice of the 

hearing was not maile·d to them. 
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Prior to the filing of said Petition for Probate of 
Will and Supplemental Petition for Probate of Will, 
for the purpose of determining who other relatives of the 
decedent might be, Walker Bank and Trust Company 
made inquiry of various persons, including one Mary 
Stuart Tinling, who was the only known relative. of de­
cedent then known to the Bank and who was the only 
relative of the decedent mentioned in any of the testa­
mentary instruments. In response to said inquiry the 
said Mary Stuart Tinling, who resides in M:ontreal, 
Canada, addressed a letter to Walker B~ank and Trust 
Company, which read in part as foJl'ows: 

"As to the second letter, there are no rela­
tives of Mr's. Howard that I know of-certainly 
there are no nephews--nieces or first cousins. She 
was ve-ry much alone in the world." (Record 169). 

T·hat in the month of June, 1952, subsequent to the 
hearing on the Petition for Probate of Will and after 
Walker Bank and Trust Company had been appointed 
and qualified as Executor thereof, one Rosamond Larnb, 
who· resides in Montreal, Canada, came to Salt Lake 
City, Utah, and discussed the affairs of the estate of the 
said decedent with .certain officers of Walker Bank and 
Trust Company, and its attorneys. That the said Rosa­
mond Lamb then informed Walker Bank and Trust 
Company that the said Mary Stuart Tinling had other 
brothers and sisters and that there were living descend­
ents of some of her (Mary Stuart ~rinling's) deceased 
brothers or sisters. That thereupon a furth(\r investio-a-

o 
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tion as to the relatives of the deeedent~ Florence P. 
Howard, "Tas Ina de by ,~r alker Bank and Trust Comp·any 
and its attorneys, and fro1u various sources it was deter­
nrined that said decedent n1ight have relatives other 
than those ,,~ho \Yere listed in the Petition for Probate 
of Will (Record 169). On Septen1ber 3, 1952, Walke:r 
Bank and Trust Con1pany filed a Petition with the Court 
in which the names and residences of other and addi­
tional persons who might be heirs of the decedent s~o far 
as then known to the Petitioners, and their addresses 
were listed (R.ecord 53, 54 and 55). Pursuant to said 
Petition the Court entered an order on September 3, 
1952, directing the Clerk of the c·ourt to give notice to 
the persons named in said Petition that the four holo­
graphic instruments dated February 6, 1939, June 3, 

_ 1940, May 7, 1949 and January 14, 1952, were admitte'd 
to probate on May 14, 1952, and that Walker Bank and 
Trust Company of Salt Lake City, Utah, was appointed 
Executor of the estate of said decedent on that date (Rec­
ord 52). Pursuant to said Order the Clerk of the Court 
caused notice in accordance with the provisions of said 
Order to be mailed to the persons named in said Petition 
at the addresses listed therein. That Colina Ferrie, one 
of the Ap.pellan~ts herein, is one of the persons include·d 
in the list to whom notice thereof was sent (Record 51). 
That officers of Walker Bank and Trust Company ha~ 
information th·at Robert Bown Ferrie might be an heir 
of Mrs. Howard and was then deceased and therefore 
caused notices to be sent to Leighton F·errie an·d Dr. 
Kenneth Ferrie, who the officers of Walker Bank an'd 
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Trust C'ompany were informed and believed were the 
sons of the said Rohe·rt Bown Ferrie, deceased. Under 
date of August 12, 1952, Walker Bank and Trust Com- · 
pany, addressed a letter to Colina Ferrie, one of the 
Appellants, at Hamilton, Ontario, Canada, which read in 
part as follows : 

"We are writing with the hope that you can 
help us to ascertain the heirs at law of the late 
Florence Patterson Howard. Incident to a for1nal 
court construction of four testamentary instru­
ments left by the late Mrs. Howard it is essential 
that we learn the identity of her heirs at law. 
THis is necessary in order that such persons rnight 
be given formal notice of the court proceedings." 
(Record 170.) 

That under date of August 20, 1952, the National 
Trust Company, Ltd., one of the Appellants herein, 
addressed a letter to Walker Bank and Trust Company, 
which read in part as follows: 

"1\frss Colina Ferrie, who is a client of this 
c·ompany, brought in your letter to her of August 
12, 1952. We have some papers in our files which 
may contain some of the information you require, 
and 've will have a search made." (Record 170). 

That in answer to said letter of August 20, 1952, 
on or about September 5, 1952, Walker Bank and Trust 
Company mailed a letter to the said National Trust Conl­
pany, Ltd., which read in part as follows: 
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~~ .. A.s requested in your letter dated August 20, 
1952, we are pleased to give you the following in­
formation: 

~·1. Florence P. Ho,vard died at l\1ontrea1, Cana­
da., on or about January 28, 1952. 

"2. She left an estate in excess of $550,000.00. 

"3. Copies are enclosed of four holographic in­
struments which were admitted to pr'Obate. 
You can readily see that it will be nece'ssary 
for the C-ourt to formally construe these in­
struments." (Record 170). 

On November 12, 1952, Helen Duys, Ernest F·. How­
ard and Ethel Forrest filed a Contest of Order Admit­
ting Will to Probate (Record 131). On November 20, 
1952, Walker B'ank and Trust Company filed a Petition 
to C'onstrue Will (Rec·ord 74). On December 18, 1952, 
an Order was made by the c·ou.rt consolidating for hear­
ing the Petition to Construe 'Vill and .the c·ontest of 
Order Admitting Wills to Probate. (Rec,ord 140). On 
January 14, 1953, Appellants filed a Motion to Intervene 
(Record 141) and on January 16, 1953, they filed an An-
swer to the Petition to Construe Will. The matters ca1ne 
on for hearing before the Honorable Ray Van C~ott, Jr., 
one of the Judges of the Third J udicia:l District Court, on 
January 19, 1953, at which time an oral order was made 
denying Appellants' 1\tiotion to Intervene and a written 
Order was made there1on on February 5, 1953 (Record 
196) from which the appeal herein has been taken. 
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STATEMENT OF POINTS 
POINT NO. I 

NOTICE OF THE PROBATE PROCEEDINGS WAS 
GIVEN ACCORDING TO LAW AND AS DIRECTED BY THE 
COURT. 

POINT NO. II 

APPELLANTS HAVE NO RIGHT TO INTERVENE ON 
THE BASIS ATTEMPTED. 

COMMENT REGARDING APPELLANTS' POINTS IV 
AND V. 

ARGUMENT 

POINT NO. I 

NOTICE OF THE PROBATE PROCEEDINGS WAS 
GIVEN ACCORDING TO LAW AND AS DIRECTED BY THE 
COURT. 

The Court's attention is directed to the following 
sections of the Utah C;ode Annotated, 1953: 

"75-3-3. CONTENTS OF PETITION. A 
Petition for the probate of a Will should show: 

" ( 3) The nan1es, age·s and residences of the 
heirs, lega~tees and devisees of the decedent, so far 
as known to the Petitioner." 

"75-3-5. NOTIL1E AND HEARING. When 
the petition is filed it must be set for hearing, 
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notice of \Yhich shall be given by publicati:on or by 
posting as the court or clerk n1ay direct and by 
the 1nailing of notice to the heirs, and to the ex­
ecutor, if he is not the petitioner." 

'"75-14-1. NOTICES - TIME AND MAN­
NER OF GIVING. Whenever it is provided in 
this title, or whenever the court, judge or clerk 
may direct, that notice shall be given, and the 
manner .of giving the same is not provided or di­
rected, it shall be sufficient, if the notice is pub­
lished in any newspaper having general circula­
tion in the county, or if posted, as provided in 
section 75-14-9; and in any case in which the time 
is not provided or directed it shall be sufficient, 
whether the notice is given by publication or post­
ing, that the notice be given for not less than ten 
days; but the court or judge, or the clerk when 
authorized, may order or direct the precise man­
ner of giving notice, or more than one manner of 
giving the same, or may prescri!be a longer notice 
than ten days. The clerk shall give the notice 
where not otherwise provided, and it shall be his 
duty to mail copies of all notices in probrute pro­
ceedings to the knotwn heirs, devisees and lega­
tees." 

"75-14-9. NOTICE BY POSTING - RE­
QUIREMENTS. In all cases in which it is pro­
vided in this ti'tle, or in which the court, judge or 
clerk may direct, that notice be given by posting, 
it shall be sufficient if the nofice or order is pos1te'd 
in at least three public places in the county, one 
of which must be at the courthouse of the county, 
for the time required by law, or prescribed by the 
Court, judge or clerk." 
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In addition to the other items required by Section 
75-3-3 supra, the original and sup,plemental petition for 
probate of will sh'owed "the names, ages and residences 
of the heirs, legatees and devisees of the decedent so 
far as known to the Petitioner." The record shows that 
the Petitions were set for hearing as required by Section 
75-3-5 supra, and notice thereof was given by posting, as 
required by Section 75-14-9 supra, and by mailing to "the 
known heirs, devisees wn.d legatees" as required by Sec­
ti!on 75-14-1 supra. (Italics supplied.) 

Appeliants contend that in lim~iting the Clerk to mail­
ing noltice to the persons named in the Petition the Court 
abused its powe-rs and th!at such was contrary to the 
statute. Appellants' contention would seem to be based 
s1ollely upon Section 75-3-5. No authority need be cited 
in support of the p·roplo!sition that all of the pertinent 
sections of the sltatute must be construed together. Sec­
tion 75-5-3, requires the Petitioner to set forth the 
"names, ages and residences of the heirs, legatees and 
devrsees of the decedent so far as known to the Peti­
tioner." (Italics ours.) It see1ns clear that "the 
knQIWil heirs, devisees and legatees" in Section 75-14-1 
must mean "those who are known to the Petitioner", as 
st'ated in Section 75-3-3. Nowhere doe~s the statute as a 
conditfi.on .Precedent to giving no1tice impose the burden of 
responsibility on the Clerk or the Court to determine 
heirship, or to verify, or to ascertain independently the 
names and residences of the heirs. The statute requires 
the Petitioner to include such information regarding the 
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heirs, as is then known, ·in the' Petition, and as stated by 
this Court in Barrett ·v. 1V'h itn ey, 36 Utah 57 4, 106 Pac. 
522, 527: 

'" ' '
7hen ·their na1nes (heirs) and places of resi­

deuce are thus given, or when the fact is made to 
appear that they are unknown, as it must be, in 
the Petition for Letters of Administration, the 
probate Court is fully advised 'vith respect to the 
true situation" 

and biased thereon the C.ourt 1nay direct the manner of 
giving notice. Or the Court may in its discretion rely 
upon the provisions of the statutes which apply when 
"the manner of giving notice is not p-roiVided or directed." 
The requiremen!t of Section 75-3-5 of "mailing of notice 
to the heirs" rather than being violated is compliHd with 
when notices are mailed to the persons designa;ted in the 
Petition as "heirs, legatees and devisees of the decedent, 
so far as known to the Petitioner." (Italics supplied.) 

Fur'thennore, in the instant case, not only were the 
provisions of the statute's, "\vhich would be ap·pJicahle in 
cases where the manner of giving notice is not provided 
or directed, follo,ved, but the Court in fact made an ap­
propriate order specifying precisely what notice should 
be given, and to whom. The order required that the Peti­
tion for Probate of Will he heard on M·ay 14, 1952, "and 
that notice of the time and pl'ace of said hearing be given 
by posting and by mailing to the heirs, legatees and de­
visees ... who are lis'ted and :whose addresses are shown 
in the schedule attached to the Supplemental Pelti'tion for 
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Probate of "\Vi'll." (Record 25). No contention is made 
by Appellants that this express direction of the Court 
was not exactly followed by the Clerk. The notice as 
specified in the Order required by that Order was given 
by the Clerk and the requirements of Section 75-14-1 
were therefore sati'Sfied. 

Appe11ants rely on In Re: Bunting's Estate, 30 Utah 

251, 84 Pac. 109. The Petition in the Bunting case re­

c!tes the heirs of the decedent were unknown to the Peti­

tioner. No notice was mailed to them. Elsewhere in the 

Pe~tition it was made to appear that the Petitioner had 

knowledge of the names of the heirs and of the nan1e of 

their Guardian, and that he also knew the place of resi­
dence of the father of the heirs, who were minors at the 
time of their father's death. The C'ourt held that the 
domici'le of the infan1t is that of his father and that the 
donricile of the infant is at the place where the father 
was domiciled at the time of his death, and that inasn1uch 
as the Petitioner knew these facts that notice should have 
been mailed to the minor heirs. The Bunting case has 
no application to the case at bar. At the tune Petitions 
for Prob'ate of Will were filed Walker Bank and Trust 
Company had no knowledge of the existence of any per­
sons claiming to be heirs of the decedent, other than those 
listed in the Petitions. 

Appellants would criticize the Bank for failing to oh­
tain more information regarding the heirs of the de­
cedent before filing the Petitions for Probate of Will. 
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They suggest the Bunk should have acquired informa­
tion from the decedent's nurse, one Rosamond Lamb, 
when three months before Mrs. Howard's de'a:th she 
picked up the \Vilis from the safety deposit box in the 
Bank. It would hardly seem within the hounds of pro­
priety and good taste for the Bank t'O have made inquiry 
'Of ~Irs. H'oward's nurse as to the contents of any Will 
or as to who Mrs. Howard's heirs or beneficiaries might 
be before her death. Certainly the law imposes no such 
requirement on a prospective Executor. 

Appellants state on Page 12 of their Brief: 

"If the bank had so inquired, the names of 
the p·~ople listed in the Affidavit of the bank, 
would have been known to the bank prior to the 
Petition and prior to the S.upplemental Petition 
for Probate of Will, and the jurisdictional re­
quirements of mailing could lrave been met.'' 

This is an admissi!on by Appellants that the Bank at 
the time of filing the Petitions for Probate of Will did 
not know of any ·dther relatives or alleged relative'S of 
Mrs. Howard who were later discovered or came rorth. 
As pointe1d out heretofore, the statute requires notice to 
be given only to the persons named "so far as known to 
the Petitioner." Appellants ignore the fact that the ree­
ord s1hows that prior to filing the Petition for Probate 
the Bank made inquiry of various persons, including 
M'ary Stuart Tinling, the only relative of Mrs. H'owa.r'd 
then known to the Bank, in response to which Mr'S. Tin­
ling wrolte : 
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"There are no relatives of Mrs. Ho,vard that 
I know of-certainly there are no nephe\Ys, nieces 
or first cousins. She waJs very much alone in the 
world." (Record 169). 

Appellants state on Page 13 of their Brief: 

"A 'prudent and careful Judge would ordi­
narily proceed' to have notices published in the 
Dominion of Canada, or at some other place cal­
cuiated to come to the attention of the unkno\\11 
heirs of F'lorence P. Howard." 

The futility of fue statement is apparent on its face. 
Rather than censure the bench, the Appellants should 
analyze the facts. The record shows that many parties 
in interest reside in various scattered pllaces throughout 
the Dominion of Canada. Where in Canada should publi­
cation have been made~ The record also shows that many 
parties in interesl reside in various scattered places 
!throughout the United State's. It is possible even at this 
late date tlrat other unknown potential parties in interest 
might reside in other par'ts of the world. Where is the 
"other place calculated to come to the attention of the un­
known heirs of Florence P. Howard f' The Appellants 
are "prutlent and careful" not to emphasize the fact that 
in none of her tes~ta1nentary instruments does the de­
scendent give clue to the existence of any relative except 
the aforesaid nfary Stuart T'inling, and e~pecially does 
she in no way give clue to the existence of Appellants. 

I~t is contended that the posting of notice was not 
made according to law. Appellants rely chiefly on In Re: 
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Phillips Estate, 86 lTta!h 358, 44 Pac. 2d 699. The Phillip's 
ease held that 'vhere all notices were posted on the Court 
House property tlrat they simply duplicated the effect of 
one and \Vere insufficient. Rather than being an author­
ity in support of .A.:ppellants' contention that the po'sting 
in the case at bar is insufficient, the Phillips case, as 
\vill be here·after shown, sup·portts the Respondent's posi­
ti'on that the posting was sufficient. 

P·osting of Notice was ma:de by Robert A. Olsen. 
His Affidavit with regard to pos1ting on the original Peti­
tion for Probate of Will is found at Page 1 of the record, 
and his Affidavilt 'vith regard to posting on the Supple­
mental Petition for Probate of Will is found at Page 22 
of the reeord. The following is a quotation from both 
Affida vi'ts : 

"That he p'osted three copies of the hereto 
attached notice . . . (giving the date) in three 
public places Viz : West front entrance of the 
County Court House; on a public posting hoard 
at the Northeast corner of the intersection of 33rd 
So. & State Streets, an1d in the Post Office in Mur­
ray, s·alt Lake c·ounty, State of ptah. That said 
no:tices rem,ained posted for ten days." 

The c·ourt made findings with respect to b1oth Peti­
tions that the N oltice had been given according to law 
(Record 14, 33). 

Section 75-14-9 supra, states: 

'' ... It sh'al;l be sufficient if the notice or order 
is posted in at least three p·ublic places in the 
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county, one of which 1nust be at the courthouse 
of the county ... " 

There is no question that one notice was posted at the 
West side of the courthouse (Reclord 1, 22, 274). One 
of the other notices was pos'ted on the 1nain floor of the 
Post Office in Murray, Utah, which is located on \rine 
Street about one-half bl\ock East of State Street (Record 
281). Murray is the second largest city in Salt Lake 
c~ounty and is approximately six miles South of the 
courtlrouse. The third notice was po'sted on a board which 
was located about 12 feet East of State Street on the 
N1orthe·ast corner of the Intersectibn of State Street and 
33rd s:outh Street (Record 280). The board is referred 
to in the Affidavit of Robert A. Olsen as a public posting 
board (Record 1 and 22), and otherwise was described 
as a bulletin board (Record 281) and a sign board (Rec­
ord 284). The posting board was a few feet South of the 
North side-walk. It is approximately 3 x 5 feet in size and 
stands approximately two feet above the ground and the 
top part is about on the level of the eye of an average 
person (Record 285). It is l'ocated in Salt Lake County 
and not in S'alt L·ake City (Record 280). It is on the 
same corner of the intersection as a church building is lo­
cated (Exhibit 2). 

The Court stated in Re: PhiUips Estate, supra: 

"The paramount controlling principle which 
sh1ould guide the poster of the notices is that the 
two notices which are to be posted other than at 
1the courthouse should be placed in the county at 
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places 111ost likely to reach parties interested. 
\V.hen the t\YO extra courthouse notices have, for a 
l·ong period of time, been posted at customary 
points "'"hieh are in fact different places and not 
in effect one place, an·d the experience of such 
practice le·ads to a fair conclusi1on that the post­
ings haYe served to provide the notice intended, 
there will be a prestm1pfion that suc!h places are 
places most likely to reach pers'ons interested and 
that they are within the purview of the statute. 
There should be custonrary pla.ees at which all 
such notices sh1oul!d be po;sted, which places should 
be at conspicuously public points and not on the 
byways." 

The record s.hows that the notices in this case were 
posted in the same place:s as notice's have been posted 
by the s·alt Lake County Clerk :for many years (Record 
285). 

It was held in Hart v. Smith, 44 Wis. 213, 2 A. L. R. 
1011 that a p'ost office is a public p·lace. 

"A board 6 feet long an·d 10 inches wide, fastened 
in or again~st the roadside wall, and facing the road" was 

heTd to be a p·ublic place in S-eabury v. Howland, 15 R. I. 
446, 8 Atl. 341. l't was conten1ded that this place was no1t 

safe, as well as public inasmuch as the board might be 

throWn. down or carried away so that the notice might 

n·ot remain for the time required by statute. However, 

the Court held the notice had been posted according to 

law. 
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The author of c·orpus Juris states in 66 C. J. S. Page 
665: 

"There are certain places which prin1a facie 
may be regarded a:s public pla~es for the posting 
of notice, so that the party claiming other'Y ise 
mus't show the grounds of his objection, a:s, for ex­
ample, houses of worship·, inns, and post offices." 
Crting Hoitt, v. Burnham, 61 N. H. 620, and Sca1n­
mon v. Scammon, 28 N. H. 419. 

Roach v. Eugene, 23 Ore. 376, 31 Pac. 825, cited on 
page 17 of Ap·pellan!ts' Brief, rarther than hol'ding the 
notice to be insufficien't, a:s stated by Appel1lants, actually 
held that the notice was sufficien1t. T'he follotwing is a 
quotation from the opinion on Page 826 : 

"The next contention is that the cer'tificate of 
the recorder does not state the facts which sho'v 
that copies of the printed notice were posted in 
three public places. His certificate reci\tes that he 
posted copie'S of the printe·d notice in three con­
spicuous places in the City of Eugene, to-wit: 'On 
the bulletin board at the city hall, and at the court­
house, and on the northwest corner of A. V. 
Pe'ter's brick building, situated on the corner of 
Willamette and Eighth Streets.' It would be diffi­
cult to conceive any state1nent of factH that would 
better indicalte or show that a notiee was posted 
in a pu!bl1c place than the statement that it 'vas 
po~steld on the 'bulletin b'oard at the city hall, or 
at the courthouse, or on a store on .the eorner of 
two public streets." 

The record and auth'orities cited above show conclu­
sively that no'tices were poste'd according to la"'· 
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It has long since been settled in this jurisdiction 
that prob'ate proceedings are in rem. The legi'Slature has 
defined 'vh'a.t notice is necessary to give the Court juris­
diction. This Court staled in Barrett v. Whitney, 36 Utah 
575, 106 Pa.c. 522, 527 : 

hProbate proceedings being in rem, it was 
within the power of the Legislature (within rea­
sonable bounds) to say what should constitute 
sufficient notice to give the court jurisdic'tion of 
the estate and what should be sufficient to ap­
praise those interested therein that the court will 
adrninister and ultimately distribute the property 
among the parties in interest." 

In Re: Apostolopoulos's Estate, 68 Utah 344, 250 
Pac. 469, it was held that the heirs were not deprived 
of their property without due process of law by it es­
eheating to the State under the escheat statute, when they 
failed to make a claim thereto within the statutory periold 
and when no~ice was given in the estate as required by 
the statute. In that case the Petition for Letters of Ad­
ministration alleg~d. on information and belief that the 
decedent had relatives and heirs in Gre·ece. Notice was 
given by publication only. None was m·ailed to the heirs. 
In answer to t1he contention of the heirs that they were 
entiJtled to actual notice, the Court said on Page 474: 

"Where, however, as in the case at bar, the 
heir is unkno'Wil, there is no basis for such a con­
tention whatever, and to attempt to enforce it 
would he to attempt the impossible. In this juris­
diction the question as to what constitutes due 
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proces's of la'v in probate proceedings has, ho"!_ 
ever, been settled beyond controversy both by our 
statute and by decisions of this court. The ques­
tion was directly presented in Barrett v. \Y"hi tney, 
36 Utah 575, 106 P. 522, 37 L. R. A. (N. S.) 368. 
That case has been the declared la'v of this state 
for upwards of 16 years, and, so far as the "!riter 
is aware has no't been questioned." 

It lias been sh'own herein that noti~ces of the Petitions 
for Probate o'f Will were given according to la,v. Such 
being true, the Court had jurisdiction and Appellants are 
bound by the proceedings. There is no defect in the pro~.. 
ceedings in this case. If any com·plaint that the statute 
is lacking in the manner of prescr~bing notice is justi­
fied it should be made to the Legislature. The jurisdic­
tional noti·ces in this case have been given a~cording to 
law. In any event, App·ellants are no1t prejudiced for the 
reason that they h1a:d actual notiee of these proeeedings 
through correspondence with the Bank in August, 1952, 
which was s·ome ninety (90) days before the time expired 
within which they "'~ere permitted to contest the ad.mis­
·si'on of the Wills to probate. 

It is interesting to observe that if the contention of 
the Appellants were correct, 1t would be ilnpos·sible in 
handling many estates to have a lawful probate proceed­
ing. Frequently the Petitioner in such a proceeding does 
not know and can not by the means at his disposal, dis­
cover the na1nes of all heirs of the decedent. In sueh 
cases Appellants suggest by their argument that the 
hands of the Court 'vould be tied and la,vful probate of 
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the estate could not be had. This, because notice of the 
proceeding could not be given directly to all of the heirs. 

We do not understan'd this to be either the policy of 
the law or the view taken by our Legisl'ature which h'as 
set out the n1ethod to be folloi\\Ted in giving notice in such 
cases. 

The ca:se before the Court on this appeal is one of the 
s·ort referred to. 'flhe Petitioner, Walker Bank and Trust 
Company, used all reason·able means to discover the 
names and addres'ses of the heirs of decedent and used 
the information thus obtained in filing its Petition for 
Probate of the Wills. The Ap·pellant:s' names were not 
included because they were not known at the time. Al­
though noft required hy the statutes of this state, notice 
was later given to Appellants. It is worthy of note that 
by Augus't 20, 1952, tliat is to say, within ap·proximately 
three months after the Wills were admitted, bo'th App·el­
l'anlts had notice of that fac;t ( R. 170). Were this pro­
ceeding to be begun anew and were use to be made of all 
information presently available, it does not app·e:ar from 
the record or otherwise tha:t any person no'v known would 
receive notiee who did not receive such n·otice appToxi­
mately three months prior to the expiration of the time 
wtthin which the contest of the admission of the Wills 
could have been properly filed. 

POINT NO. II 

APPELLANTS HAVE NO RIGHT TO INTERVENE ON 
THE BASIS ATTEMPTED. 
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Respondent, Walker Bank and Trust Company, joins 
the c:ontestant Respondents in their discussion of Points 
II and III-Intervenors' Brief. In addition theret1o Re­
spondent Bank submits the following: 

The jurisdiction of the trl.al court to hear and deter­
mine a Will contest was invoked by the filing of the Con­
test of Order Admitting Will to Probate by the Contest­
ant Respondents. 

The only gr'Ound of eon'test alleged therein is as fol­
lows: 

"3. Your Petitioners believe and allege that 
sa11d instruments dated Fe'bruary 6, 1939 and June 
3, 1940 were revoked and superseded by s'ard in­
strument dated May 7, 1949, and that s·aid last 
named instrument became, and was and is the Last 
Will and Testament of deceden1t, except as Inodi­
fied or ame·nded by said instrument dated J'anu­
ary 14, 1952." ( Ree!ord 131). 

The Appellants sought to intervene on the basis of 
their Answer and Cr'Oss Complaint in Intervention which 
contains the following allegations: 

"3. Deny the allegations of paragraph three 
of S1aid Contest and allege· that none of the said 
instruments constitute a testamentary disposition 
of the property, or are the last Will and Testa­
ment of the decedent. 

"Adltiit that if the instrun1en1ts, dated Febru­
ary 6, 1939, and June 3, 1940, would be construed 
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as tl1e last Will an 'd. Testa1nent of said decedent, 
'that said ins'trmnents 'vere revoked and super­
seded by the instrwnent dated ~Iay 7, 1949, which 
in turn was revoked and supersede·d by the instru­
ment dated the 14th day of January, 1952, an~d al­
lege that none of said instruments constituted, 
"\Vere or are the las1t Will and Testament of de­
cedent. But if any of said instruments is the la.s1t 
Will and Testament of the said Florence P. H'ow­
ard, also known as F. P. Howard, dece·ased, it i's 
the instrun1ent dated January 14, 1952." 

"10. That the four instruments, hereltofore 
admitted to probate by the above entitled C'ourt 
are: 

" (a) So vague, uncertain and ambiguous as 
to amount to a nullity. 

"(b) Not prep:ared, written and executed in 
compliance with the Statute's of the State of U'tah. 

" (c) Conflict with each other to such an ex­
tent as to be entirely inconsistent, and not to re·p­
resent the last Will and Testament." (Record 151, 
154). 

Obviously the grounds of contest alleged by Appel­
lants are not the same as those of the Con'tes1tant Re­
spondents. As pointed out in the Brief of the Contestant 
Respondents the Court, therefore, properly denied the 
Appellants' Motion to Intervene. The Court'·s juri'sdic­
tion was limited to the issues raised in the C'ontest wh1!ch 
was filed within the statutory time. No o:ther p~eading 
was filed within the lawful period. Therefore an issue 
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raised by any person including Appell'ants, 'vhich is at 
varian·ce with the original issues, is beyond the scope of 
the jurisdiction of the Court. 

POIN·T NO. III 

COMMENT REGARDING APPELLANTS' POINTS IV 
AND V. 

The matters contended for in Appellants' Points IV 
an1d V are no:t neces'Sary to a determination of this ap­
peal. However, Respond.ent B·ank takes the position that 
the four testamentary documents have been properly 
admitted to probate a;s the Last Will and Testament of 
Mrs. Howard. T'o the extenlt that the Brief of the Pro­
testant B'oard of School Commissioners and McGill 
Univers'ity supports this position, the Bank joins therein. 
The Bank also joins in the statement of Contestant Re­
sp:ondents with respect to Point V-Intervenor's Brief. 

ROMNEY AND BOYER 

Attorneys for Respondent, 

Walker Bank and Trust Company 
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