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mont a~ainst them,” Therelorn, there must of |

necess'ty exist a substantive rule of law which |

rives Third-larty Plaintif” as againat Thirde
Party Defendant & cause of setion. The Appel-
lant !z complaint allopes snly & cause ofsoblon
arzinot defendants and upon the gromnd of
ns~1ivnes. Rulc 1 a, Ttsh alos of Clvil !f
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Reopondents heve undertqken to do hen they
alleged 'n the Third Party Complaint a set:
of facts which were of such mture as to
sl pespondents to rocoun by sontribue
tion, indemnity, lisbility over, or other-
wics, from thw Thiprd-Pordr Defondants Ysucl
suns as may be adjudged in this action H
aoninst defendants and Third-Party Plainklsl |
in favor of the Plaintifry ", |

g i » wwhy, that 1o the vory thin-, ‘ '
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With rospset to the quast on of contribue
tion which respondents allege &8 a rround for
recovery in thelr briol, it should be noted thot
rospondents Third-Party Compleint iz not aeaé':im{j‘ '
contritution from Third-Party Defendanta, but

rather as seekins to haove Third«Party Defendants,
reimburse them for ey 'nd 11l darmros hich
plaintif? recovers cpalnst then,

However, with ruosvpoct to the gquestion of

eontribution, rosnondents elte the case of

Culmer v, 'Wilson, 13 U 179, 120, 143, bh # A3z, |

as suprortin. the proposition that there i
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pronocTtion.,  Tha ecase of Cnlmer v. Wilson 1n-
volved & qucstion o avsncy. The court at mage
11 atatoeds

" 2 2 @ Fhere & wartv mites a bona flde
clain to nroporgy, as in this case, :nd
sesks to obtaln pomsession by lerul nroces
from a co:vrt that e belicves hms hurise
diction, ho rmay direct hisagent te do
those aots neenssary to Lo done in assorte
Iin~ t ose bona [ide rights; and if 1t 15
decided tuat such elele s fnvelld, or thae
the cowrt has notjurisdiction in the eye
of the law growine eut o the rere rolat'c
of the perpetration of the wron:, the maxi
of tho law thot there 1s no contr’bution
anons wron~doors l: not applicd, and the
law w1ll 1mply an indemndty to such asent
who belleves os his prineinal doesz, Tor aw
danarce he was tade to pay ~n ascount of
such acta done in purasuance of his princie
pelts diresctinng, within the scope of his
instmetlons and erplovront” .,

The decisina 4in Culmer v. Vilson cold not |

be applied to the facts in the prosent cuss,

Thiz court, in guotin: from Juire toroy, stiber

]

at pare 1h0:

"oawor 21THhis rule,t szid Juige Storey,
B3 to be urnderstood ansordine o 1ts true
sense and meunins, “hich 48 where the topt
1s & kroun, meditared vron~, and nnt when
the »orty isacting under thw smupnoslilon
of the lnnoeence and sronrloty of the act,
and the tort 1z one of constriction and
inforonce of law,'"™

Araln at oare 140 the coupt statas:
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i
the offlcer are stin tn good Catth, in
the assertion o!" what ey bolleve to ' o t
their right undorthe 'Law, an arroecent to
inde nify the o 1lcor will bo valld, even
though 1t should subsequently appear that
ther were not Justifled in doins the acts
a~ainst the consequenses of whiloh the inda
nity was ~iven.” x

il
i
The nrove lin authority o e Unlted 3tat
{3 expressed in the Anerican Law Tastitubte “e-
statement - Restitution -~ Parar~ranh 102 «

‘ Mg~+14r
Concurrent and Joint He~lirencet

TWnere two persons actine independently or;
jointly, have nefvlimvxtl" injured a third -
nerson oxr his pro; verty Cor which injury ‘*«o
bocams 11able in tort to the tiird person,|
one of thern wic has ~ade expenditures in i
the discharss of thair 15&‘03‘15.1, iz oot N

entitled %o contribution f’r'w the other " ‘ﬁ
o L
3ince there 18 no substantive r™mile/law i

grantine to defendant a coise ofaotion apainst ||
a joint tort feasor in a ne~li-ence achlon, |
there would be no way in which the respordent "
conld recover ovaer, as ssainst the Third-Party ”
Defondant, ‘ 1
It is interesting to note Subparappeph {a) %
Amsricen Law Inatitube, Tostotong nt, Bea, 102, |
Restitutiong }? |

"a) A tort feasor vwho osanck chbain tﬂw
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person either b “ore or alter Judemeont
against hinself or the other tort reasor.’

Mot the pesvondeats rean at pase Iy of
tielr bris whers they staute, "llability ovor,
or otherwise," 15 not mown to tho appellant,
Howev-r, one thln~ is certaln, thore does ot
exist 1nd eannot exist & caungo of action betwoe
the Third~Party Pliinbiff and Third-Parby
Defondent on the basis of the Plaintif’ts prese ‘
plesdinzs ’.

e case of Yap v. Ferruson, 3 F‘éd Mlen !

Deciatons 165, as quoted in pert at nage 9 of | '

respondents? briefl, is not a situotlon conpire |y
abls to the present casc. That case was a
situztion wherein the defendant had {falled teo
cornly with the terms and conddtions of the
com‘:ract of Bale 2nd the warranty. It should |
be noted that the couwrt specifically ﬂmﬁmﬁ ) 1
thot vhere &8 substantive right to indernificae 1
tion or contribuilon acoprued, &8 bo 8 defendant i
as arainst & third-party dofondint, then the
third-party cction would bs wvalid, Such 1

not the sttustion in the came ot bap,
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CONCLUSYION
Tn conclusion, Appellant respectfully
submits that Judgment of the trial court

should be reversed.

Respectfully subnitted,

HeCulloush Boyece & MeCullough
Attorneys for Appellant
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