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IN THE
SUPREME COURT
OF THE

STATE OF UTAH

THOMAS T. THOMPSON, and
LULA THOMPSON, his wife,

Plaintiffs and Respondents, N
Case No. 18662

-7S-

g. KEITH SMITH, and
ROSSLYN SMITH, his wife,

Defendants and Appellants.

A N W M P W L )

BRIEF OF RESPONDENTS )

Appeal from judgment of Hon. J. Harlan Burns, Judge P
of the District Court of the Fifth Judicial District, In.
and for the County of Washington, State of Utah.

David Nuffer
Attorney for Appellants
100 Dixie State Bank Building

8t. George, Utah 84770 Ef B [w>
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IN THE

SUPREME COURT

OF THE

STATE OF UTAH

THOMAS T. THOMPSON, and
LULA THOMPSON, his wife,

Plaintiffs and Respondents,
—vs-—

Case No. 16662

Q. KEITH SMITH and
ROSSLYN SMITH, his wife,

Defendants- and Appellants.

e N S et Nt et et St ef et el et S N

BRIEF OF RESPONDENT

STATEMENT OF THE KIND OF CASE

This is an action requesting reformation of: a
written contract.

DISPOSITION IN LOVWER COURT , .

The Fifth Judicial District Court ordered a contract
entered into by and between the parties.reformed. to
properly set forth the agreement between the parties.

RELIEF SOUGHT ON APPEAL

The Respondents request the Utah Supreme Court to

affirm the action of the Trial Court.
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STATEMENT OF FACTS

During the month of December of 1976 the parties ‘
entered into a certain agreement wherein the Respondent
as Sellers agreed to sale to the Apvellants as Buyers
the following described real property located in Virgip,
Washington County, State of Utah to-wit:

BEGINNING at a point 1353.0 feet North
and 704.55 feet East from the South Ouarter
(S1/4) Corner of Section 22, Township 41
: South, Range 12 West, SLB&M & running thence 1
i East 140.25 feet; thence North 209.5 feet:
. thence West 140.25 feet; thence South 209.5 |
feet; to the point of beginning. S

thereunto belonging but being SUBJECT to
{ Easements Rights—-of-Ways & RESTRICTIONS |
of record & those enforceable in law and

;
TOGETHER with all improvements & appurtenances I
|
|
equity. (R. 105-106 ) !

|
e - |
The agreement between the parties provided for a

description of the property, the terms of sale, includim
the' total purchase price and provided that interest

on the outstanding balance of the purchase price

would be charged at the rate of 8% per annum simple

" interest "(R.106). Subsequent to the execution of the
written "agreement, it was found by the parties that

~ _‘the Appellants were having trouble coming up with the i

down payment as called for by the original contract

ahd negotiations were entered into by and between

the parties with the intent and purpose in mind of
modifying certain terms of the provisions of said
contract to enable and allow the Defendants to make
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a reduced down payment (R.106). During all of the
times that‘the various negotiations took place
between the varties the Respondents were elderiy
persons 65 vears of age or older, and appeared

somewhat physically infirm anﬂ Dmotlonallv unstable,
and had a difficult time in negotlatlnq the terms
and condltlons of thelr transactlon with the

Appellant O Kelth Smith who aopeared to be a

more articulate, emotlonajlv and phy51cally stronger

person of an aggressive nature (R.106). Prior to

- o s
L A )

the month<of March‘1977 the)parties appeared‘at the
office of one Allan Carter of Sonthern Utah'éitie
Company at St;rGeorge, Utah and requested Mr. Carter
to prepare a new contract embodylng new terms, as

the same Dertalned to the down payment, however the
total purchase prlce of thD oronerty 1n'auestlon

and the interest rate as ‘called for were not modified
or changed (R.107). The said Allan Carter of Southern
Utah Titie éompany of St. George; Utah was not an
attorney llcensed to practlce law in the State of Utah
but was 1nvolved in the operatlon of a tltle company
known under the name and style of Southern Utah Title
Company in SL, Georxrge, Washlngton County( State of Utah

(R.207).
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Subsequent to the meeting of the parties in the
office of_said Allan Carter of Southern Utah Title
Compaﬁy the Defendant Q. Keith Smith contacted said
Allan Carter alone and without the Respondents being
present, and‘requested that the terms of the contrac:
be modified> |

to carry interest at the rate of 8% per
| : P ‘ )

annum for one year only and verbally advised said
Allan Carter that the Respondent Thomas Thompson

Thereaftex said Allan

(A

had agreed to such change.

e o P g (- Lo

Carter did redraft a new contract between the parties
which contract called for payment of principal and

interest as follows:

3, Said Buyer hereby agrees to enter into
.and pay for said described premises the sum of
Fifty-one Thousand and no/100th Dollars
($51,000.00) payable at the office of Seller,
his assigns or order of Zions First Nat'l
Bank as Escrow Agent strictly within the
following times, to-wit: Six Thousand Five
Hundred Dollarg—-——-~—- ($6,500.00) cash, the
receipt of which is hereby acknowledged, and
the balance of $44,500.00 shall be paid as
follows:

The sum of $16,175.81 is hereby
acknowledged through the Buyers assumption of
the contract now in full force and effect with
Odessa Severson, leaving a remaining equity
balance of $28,324.19 due to Thompson which
shall be paid as follows: One Hundred Fifty-two
(152) Payments of $200.00 each, with the last
(153rd) payment being $190.13, which shall
entirely discharge said Thompson eguity
.obligation, including the interest built in to
said payments aforementioned at 8% as computed
for one year only on the $28,324.19 due to
Thompson, which leaves an annual percentage
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rate of interest being charged at 0.62745%

per annum should this contract go its full

12 3/4 years. If Prepayment is made it WILL

NOT reduce the total of $28,324.19 plus
$2,265.94 interest which is Adue in this contract
FIRST PAYMENT DUE MAY 15, 1977 to Buyer on

the 29th day of March, 1977.

4. Said monthly payments are to he applied
first to the vayment of interest and second to
the reduction of the princioal (R 107~ lﬂP)

On March 29, 1977 the contract as Drepared hy said

Allan Carter was dellvered to the OfflCe of one Nlck

Vachos at Zlons Flrs National BanP in Hurricane,

Utah and after sonme argument and dﬁscu551on between

P

the partles regardlnq the amount of the down pavment,

- v

the said contract was executed by and between the parties
with the Resoondents as Sellers and the Anoellants

as Buyers (R. 108) Nelther narty to the contract

contacted an attorney to reduce thelr contract to

s s 5

writing nor did any attorney engage in negotlatlons
between the’partles representang any of them regardlnq
the executlon of helr orlglnal contract or the
subsequent moalfrcatlon of the same on March ?9,

1977 (R.108). At the March 79, l977 meetlnq w1th
Nachos the contract was read to the partleg and some
dlscu551on was held reaardlng the oayment pr0v151ons
for 1nterest as called for thereny as the same was
difficult if not 1mp0551ble for the Plalntlffs to

understand or Ffor the bank officer to understand

(R.108-109). In this regard the trial Court made
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not embody the actual agreement hetween the partiecs
with respect to interest payments which should reflecg:
8% per interest per annum on the unpaid balance
during the life of the agreement rather than 8%
for one vyear only as the March 29 agreement was
written (R.110). Thereafter the Court made the
conclusion of law that the contractual agfeement
between the parties should be reformed to properly
set forth the payment of interest as aéfeed by
and between the'parties(R.lll) éhd thereafter
entered its Judgment and ordér ordering theiéohtract
to be reformed providing for the'payment of interest
at’tﬁe rate of 8% per annum simple interest on
the unpaid balance contract until both principal
and interest have been paid in full (R. 112-113).

‘ ARGUMENT

POINT I: THE DECISION OF THE LOWER COURT
SHOULD BE AFFIRMED,

‘Points I and II of the Appellants' Brief argue and
cite authorities to the effect that two things
must exist prior to a Court being able to reform
a contract in Utah. As Resvondents understand
the arguments in Appellants' Brief they are arguind
£hat the:following items must be present before

reformation can be ordered: (1) mutual mistake of
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the parties and/or (2) ignorance or mistake of the
complaining party coupled with or induced by the
fraud or inequatable conduct of the other or
remaining parties. It is the contention of the
Respondents that such is not the law in Utah.
In the Utah Case of McMahon vs. Tanner (1952)
122 U. 333, 249 P.2nd 502, the Utah Supreme Court
quoted the Connecticut Case of Spirt vs, Albert,-
109 Conn. 292, 146 A. 717, 720 as follows:
Where, unknow to one of the parties, -
an instrument contains a mistake rendering
it at variance with the prior understanding
and agreement of the parties, and the other
party learns of this mistake at the-time of
the execution of the instrument and later
seeks to take advantage of it, equity
will reform the instrument so as to
make it conform to.the prior-undexrstanding,
In regards to the McMahon Case, it appears - :
that the mistake contained in the. instrument:involved
was a scrivener's mistake.- That case, however, .
allowed the reformation of a written instrument, .
in that case it being a deed, without necessarily
requiring a showing of. mutual mistake or fraud
on the part of the opposing party. -
In this case it is uncontroverted- that the parties,

in December of 1976 entered into a written agreement

for the purchase and sale of certain real property
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in Washington County, Utah which agreement

provided for a sum certain as to the amount of
purchase price, a sum certain as to a down payment,
for periodic payments, and which contract carried
interest at the rate of 8% per annum simple interest
with each payment being applied first to the pavment
of interest ‘and second to the reduction of princinal,
It is further uncontroverted that after the execution
of the original” agreement the parties renegotiated
their agreement,®due to' the fact,’ that the Appéllant&
could not meet'ﬁhe*down Daymeht. fAn'examination

|

of the Exhlblts and the record cledrly 1nd1cate°

+
N

that th@ partles lntended onlv to renegotlate the
;mbunt of the down Dayment and did’ not intend to
reneqgotiate-:the interest payments.. The record

is further clear that the parties thereupon met
in the office of Allan Carter, a real estate and
title person but not an attorney, and asked him
to reduce the agreement to writing with the
provision that interest be carried on the agreement
at the rate of 8% per annum simple interest.
Subsequent thereto the record cléarly indicates
that the Appellant-Smith unilaterally and on his
own reguested Carter to modify the contract terms
"to carry interest at the rate of 8% per annum for

one year only. The record is clear that this change
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in the agreement was made at the reguest of
Appellant Smith without the knowledge or permission
of the Respondent Thompson,

If a party executes a written instrument
knowing the intention of the other party
as to terms to be embodied therein and
knowing that writing does not accurately
express the intention of the other

party the other party may have the
writing reform to express that intention.
Holiday Inns of America vs. Peck,

Als. (1974) 500°P. 2nd 87. :

The province of reformation is to make
a writing express the bargain which the
parties desire to put in writing. - Where
the parties have come to a complete
mutual understanding of all essential
terms of their bargain but by reason

of mutual mistake are its equivalent -
the written agreement is not
inconformity with such understanding

in a material manner reformation

of the writing is justified upon

proof of such facts. Durkee vS. Busk
(1960) Alas 355 P, 2nd 588. -

The Trial Court clearly found that the Respondents
Thompson did not know what ‘they were signing and did
not understand the terms- of their agreement as it
pvertained to the payment of interest, and further
found that the eventual writing that waé executed
by the parties did not conform to the parties'
agreement. It also found that the Appellants Smith
took unfair advantage of the Respondents in
unilaterally asking the scrivener to modify the

terms and conditions of the agreement, The Court's
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attention is called to the fact that a clear
finding was made by the trial Court that the
Respondents Thompson were in excess of 65 years
old and appeared to be somewhat physically infirm
and emotionally unstable aﬁd had difficulty
negotiating the terms and conditions of their
transaction with the Appellant Sﬁith wﬁo appeared
to be a more artiéulate emotionally and physically
stronger person of an aggressive nature. The
evidence fugther shdwed that thé Apbéllénts were
not repreéented by an attorney througﬁ the
transactién,and did not seek the advice of an
attorney, -and thé acﬁual scrivener éf the
instrumeﬁt éndlfhe person who ciosed the
transactién wefe bétﬁ léyman. An‘exaﬁination of
the transcript further indicates that there was
some question about the payment of interest at
~the time the closing occurred and a telephone call
‘was made to. the scrivener to ask him to explain
“the transaction, however he was unavailable at
that time.

A further examination of the exhihit setting
forth the written instrument and the terms and
conditions pertaining to interest will show that
the terms are somewhat ambiguous, unclear and

difficult to understand.
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Point III of the Appellants' Brief claims that the
Respondents Thompson were guilty of ‘inexcusable
negligence. In that regard, the Utah case Peterson
et al vs. Gldredge (1952) 122 U. 96 246 P.2nd 886,
provides that a written contract will be reformed
to express the agreement of parties where oproof
of mistake is clear, definite and convincing and
he who seeks relief is not guilty of inexcusable
negligence in executing an instrument and makes
timely application for the relief sought. Also
See Sine vs. Harper, U.,222 P2nd 571.

It is respectfully submitted to the Court that
under the circumstances as set forth in the
transcript and evidence in the above entitled
matter, that the Respondents were not guilty of
inexcusable neglect, They attempted to reguest
clarification of the interest provision of the
contract at the time the same was executed, and
were unable to contact the scrivener to obtain a
clarification. In addition, and shortly after the
discovery of the apparent true meaning of the
contract, the Respondents immediately had a new
contract prepared and requested the Appellants

to execute the same. Upon refusal of the Appellants
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to execute the new coniract the Responrdents
immediately contacted an attorney and filed aciion
in Fifth District Coux:t %o reform the contrackt.
CONCLUSTION
It is respectfully submiited that the Judgment of
the Trial Court should be affirmed.

RESPECTrULLY SUBMITTED.

PHILLIP L. FOREMASTER
Attorney for Plaintiffs
and Respondents

494 East Takhernacle St.
P.O0. Box 572

.St. George, Utah 84770
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