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IN THE UTAH COURT OF APPEALS

WEST VALLEY CITY, a Municipal
Corporation,

Plaintiff and Appellant

v. APPELLANT'S BRIEF

a Utah Corporation, The
Lockhart Co., a Utah
Corporation, Prudential Federal
Savings and Loan Association,

a Federal Corporation; and
Does 1 through 10,

)

)

)

)

)

)
MAJESTIC INVESTMENT COMPANY, )

)

) Case No. 890379-CA

)

)

)

)

)

)

Defendants and Respondents.

JURISDICTION
Jurisdiction in this case is vested in the Utah Court of

Appeals as a case which was transferred from the Supreme Court



pursuant to Section 78-2-2(4) Utah Code Annotated, 1953 as
amended. Original jurisdiction was in the Supreme Court
pursuant to Section 78-2-2(3)(j) Utah Code Annotated, 1953 as

amended.

STATEMENT OF ISSUES

1. Based upon the evidence presented at trial and the
plain terms of the lease between the parties, should the trial
judge have awarded Majestic any value in the land which was
taken by the City?

2. Did the trial judge improperly determine the fee value
of the parcel when he included the value of the separate lease
interests in the determination of the value of the whole parcel?

3. Does the plain contractual language of the
condemnation clause in the lease between the parties limit
Majestic to compensation for only the buildings and improvements

on the parcel?

STATEMENT OF THE CASE
This action was brought by West Valley City to take by
right of eminent domain, for public use, the leasehold interests
and estates of Majestic Investment Company and its two
sublessees, the Lockhart Company and Prudential Federal Savings
and Loan Association, in two separate but contiguous properties
located at approximately 3600 South 2700 West in West Valley

City, Utah. The matter was tried before the Honorable Leonard



H. Russon, Judge of the Third Judicial District Court of the
State of Utah, at Salt Lake County, Utah, on December 14, 15,
16, 20, 1988, and January 4, 5, 1989. Judge Russon issued a
memorandum decision on January 24, 1989, and Judgment was
entered on February 15, 1989, awarding Majestic compensation for
its value in the total property in the amount of $363,040.00
(amended to $364,888.36) of which §223,665 was Majestic’s
interest in the buildings and improvements and buildings and

$141,223.36 was Majestic’s share in the value of the land.

STATEMENTS OF FACTS

1. This is an action brought by West Valley City
(hereinafter "City"), to take by right of eminent domain for
public use the leasehold interests and estates of Majestic
Investment Company (hereinafter "Majestic"), and its sublessees,
The Lockhart Company and Prudential Federal Savings and Loan
Association (hereinafter "Lockhart" and "Prudential"), in two
separate but contiguous properties located at approximately 3600
South 2700 West in West Valley City, Utah.

2. Parcel No. 1, sometimes referred to as the Majestic-
Lockhart property, constitutes approximately 14,164 square feet,
in addition to certain easements of access, ingress and egress.
Parcel No. 2, sometimes referred to as the Majestic-Prudential
property, is located immediately north of Parcel No. 1, and
consists of approximately 11,780 square feet, in addition to

easements of access, ingress and egress.



3. The City did not attempt to take, by right of eminent
domain, any interest or estate of the underlying fee simple
owner of the subject properties. Such interests had been
acquired by the City prior to the commencement of this action.

4. The only question of law before the trial court was
the amount of just compensation payable to Majestic for the
taking of its leasehold interests. Majestic did not contest the
City’s entitlement to condemn the leasehold interests and
estates of Majestic. Also, both Lockhart and Prudential filed
stipulations to the effect that neither claimed any compensation
or damages in or as part of the just compensation award made by
the trial court.

5. At the time of the commencement of this action, there
were three leases on the property which formed the basis for an
award of just compensation. The first such lease was entered
into by the then owners of the property, Granger Shopping
Center, Henry S. Pickrell and Barbara M. Pickrell (hereinafter
"Pickrell"), who leased the property and right-of-way to
Majestic in April, 1975 under and pursuant to the terms of a
ground lease which was entered into evidence as Exhibit 1-D.

6. The same day that Majestic entered the ground lease
with Pickrell, Majestic entered into subleases with Prudential
and Lockhart. At trial, copies of these subleases were entered
into evidence as Exhibits 2-D and 3-D.

7. All lessees were current on their respective rentals

at the date of condemnation, however, Lockhart and Prudential



were not occupying the property.

SUMMARY OF ARGUMENTS

The City believes that the trial court erred in awarding
Majestic compensation other than that specifically allocated by
the lease between the parties. These errors occurred in four
general areas.

First, the memorandum decision awarded Majestic
compensation for their interest in the value of the land. There
was no evidence presented at trial which would support this
finding. Even the defendant’s own expert testified that
Majestic had no bonus value or excess rental in the ground
lease. The award of compensation for Majestic’s interest in the
land is not supported by competent evidence.

The second error involves the interpretation of the
condemnation clause contained in the lease between Majestic and
Pickrell. The condemnation clause of the lease clearly sets
forth an allocation formula whereby Majestic’s only right to
compensation is to a share of the value of the buildings and
improvements on the land. Pursuant to relevant eminent domain
and contract law, such contract provisions are binding upon the
parties and should not be altered by the court.

The trial court also erred in its calculation of the value
of the whole parcel. The cases are clear in that the entire
parcel should be valued in fee, as if unencumbered, and then the

amount should be apportioned among the several interests. In



this case, the court clearly erred by not determining the value
of the unencumbered fee, but rather, by aggregating the value
of the various subinterests into its determination of fee value
of the whole parcel.

Finally, even assuming that Majestic may be entitled to
compensation for the bonus value of its lease, a reading of the
plain language of the subleases reveals that they did not
contain any excess rental or bonus value. The formulas set
forth in the subleases to Lockhart and Prudential were actually
amortized repayment schedules of construction costs. These
amortized payments had been accelerated by a payment
acceleration clause in the lease which had the effect of

eliminating any bonus value.

ARGUMENT
POINT I

THERE WAS NO EVIDENCE PRESENTED AT TRIAL WHICH WOULD

SUPPORT AN AWARD OF COMPENSATION FOR THE VALUE OF THE

LAND. THE EVIDENCE DEMONSTRATED THAT THERE WAS NO

BONUS VALUE IN THE LAND LEASE.

The ground lease between Pickrell and Majestic and the
subleases between Lockhart and Majestic, and Prudential and
Majestic were submitted into evidence as Exhibits 1-D, 2-D, and
3-D, respectively. The Pickrell-Majestic lease (ground lease)
provided in paragraph 1, for the payment of rentals as follows:

"1l. LESSEE shall pay to LESSOR as rental for said
premises the sum of THREE HUNDRED FIFTEEN THOUSAND and

6



NO/100 DOLLARS ($315,000.00), (subject to escalation as
hereafter provided), payable initially in monthly
installments of SEVEN HUNDRED FIFTY and NO/100 DOLLARS
($750.00) on or before the first (1lst) day of each month

of said term. Such rental amount shall be subject to
escalation commencing at the beginning of the 11lth, 21st
and 31st lease years. Such escalation in rental amount

shall be equal to a percentage of said $750.00 installment
as shall be determined by the percentage of increase in the
Consumer Price Index for "All Items" as promulgated by the
United States Department of Labor, 1967 Survey (or such
successor series) during such ten year period next prior
to the date of such escalation as determined by the
calendar year end Index at the beginning of the term
hereof, which was 155.4, and ending calendar year end Index
of each such 10 year period. Notwithstanding the above,
there shall be a minimum increase in such monthly rental
amount equal to $200.00 effective as of the time of each
escalation."

(Exhibit 1-D, Page 2)

This lease provides for a rental on the land only in the

amount of $750.00 subject to escalations at certain intervals.

The leases between Majestic and Lockhart, and Majestic and

Prudential, respectively, set forth identical terms for payment

of rentals as follows:

MAJESTIC LOCKHART LEASE and MAJESTIC-PRUDENTIAL LEASE

“l. LESSEE shall pay to LESSOR as rental for
said premises the sum of the following amounts:

(a) $112,500.00 (subject to escalation as
hereinafter provided) payable initially in
monthly installments of $375.00 on or before the
first day of each month of said term. Such
rental amount shall be subject to escalation
commencing at the beginning of the eleventh and
twenty-first lease years. Such escalation in
rental amount shall be equal to a percentage of
said $375.00 installment as shall be determined
by the percentage of increase in the Consumer
Price Index for "All Items" as promulgated by the
U.S. Department of Labor, 1967 Series, (or
adjusted to any appropriate successor series)
during such ten year period next prior to the
date of such escalation as determined by the
calendar year index next preceding the beginning
of the term hereof, which was 155.4, and the

7



ending calendar year index of each such ten year

period. Notwithstanding the above, there shall

be a minimum increase in such monthly rental
equal to $100.00 effective as of the time of such
escalation."

(Exhibit 2-D, page 2; 3-D, page 2)

These subleases were entered into by Majestic the same day
as the execution of the ground lease with Pickrell and together
provide for a base rental of $750.00 per month ($375.00 x 2).
Also, the formula in the subleases relating to the escalation
of the rents is identical to that of the Pickrell-Majestic lease
so that throughout the term of the subleases the rent taken in
by Majestic from the subleases will exactly match the rent paid
by Majestic to Pickrell. When the rent paid equals the rent
received, there can clearly be no excess rent or bonus value.

Even the Defendant’s own expert witness, appraiser Jerry
R. Webber, testified that pursuant to the lease terms there is
no bonus rent in the land attributable to Majestic. The
testimony was as follows:

Q. (By Mr. Hintze) Doesn’t in this scenario
as it is presented in the leases, doesn’t Majestic
just serve as a conduit of the rent? They rent the
property from Pickrell for $750 original, they turn
around and have leased it out for $750. They are
simply a pass-through of the rent from the consumer

back to the landowner?

A. (Mr. Webber) Essentially, that is the case,
yes.

Q. What I am asking you, Mr. Webber, is where
is the bonus value in any of the land to Majestic, if
it is leased out by them for exactly the rental they
pay the landowner? Where is there a bonus factor?

A. The leases were for improved property,
including land which was considered as the economic
or market rent. Majestic was obligated to pay rent

8



under terms and conditions of the land leases. On
this scenario, there is no bonus value.

Q. And as a matter of fact, Mr.Webber, if you
take the position that there may be some bonus if you
tie both the buildings and the land together, and were
renting them out on the market, if there is any of
that attributable, and apportionable to value of land
in that leasehold, Lockhart and Prudential would be
the holders of the bonus value, wouldn’t they?

A. Yes.
(T 3, Page 26,27)

* * *

Q. (Mr. Hintze) Same day. So, that
establishes that the land was renting to Majestic for
$750 per month, correct?

A. (Mr. Webber) Yes.
Q. That is the contract rent, right?

A. Yes.

Q. And then Majestic, same day, signed a lease
for 25 years with two banks, two entities rather, not
banks: Prudential and Lockhart to lease them the same
land at the identical same rental, correct?

Aa. To my understanding, yes.

Q. So, we have another contract rent of $750.
For a period of those 25 years then, would Majestic
have any bonus value in that land?

A, At that point, no.

0. And, as a matter of fact, the leases that
are in place between Pickrell -- the lease that is in
place between Pickrell and Majestic is a straight
ground lease, correct? There is no improvements on

the property. There 1is permission to build
improvements?

A. Yes.

Q. In fact, there is a requirement that if

improvements are built, they have to be of a minimum
dollar value?



A. As I recall, that is correct.

Q. Now, did there come a time in your opinion
when the land, not talking about the improvements, the
land had a rental value in excess of the contract

rate?
MR. CAMPBELL: (objection omitted)
MR. HINTZE: Shall I rephrase the question,
Judge?
THE COURT: Go ahead.
Q. (By Mr. Hintze) Do you understand when I

refer to the second contract rent, I am referring to
two leases that divide the property but split the $750
into $375 per parcel?

A. Yes.

Q. Now, was there any contract bonus rental
then?

A. No, because there was no measurable
difference.

(T3, pages 20-22)

Since the land rent collected by Majestic from Prudential
and Lockhart exactly equalled the land rent paid by Majestic to
Pickrell, there exists no bonus or excess rent. Majestic merely
served as conduit of rent from the sublessees to Pickrell.
Majestic realized no income stream from these ground leases and,
therefore, has no compensable interest in them.

Since Majestic has no bonus value in its ground lease and
therefore no compensable interest, Majestic’s compensable
interest is 1limited to that value attributable to the
improvements on said property. Therefore, the trial court,

which awarded Majestic $72,200.36 interest in the "land value"

10



of the Lockhart parcel and $68,023.00 as "leasehold share of the

land" on the Prudential parcel, was clearly in error.

POINT II

BY THE CLEAR LANGUAGE OF THE MAJESTIC-PICKRELL GROUND

LEASE THE PARTIES TO THE LEASE CONTRACTUALLY

ESTABLISHED AN EMINENT DOMAIN ALLOCATION FORMULA THAT

LIMITS MAJESTIC’S PARTICIPATION IN THE COMPENSATION

AWARD TO A PERCENTAGE OF THE VALUE OF THE IMPROVEMENTS

ON THE L.AND AND AWARDS THE LAND VALUE COMPENSATION TO

THE LESSOR.

"The lessor is entitled to compensation for injuries
to his reversion, and the lessee for injuries to his
leasehold interest. The lessee is entitled to the market
value of the unexpired term of the lease less the present
value of the rent called for by the lease; while the lessor
gets the present value of the rents plus the value of the
remainder of the estate or the value of the fee less the
award to the lessee." (29A C.J.S. "Eminent Domain" §198,
pp. 875-77.)

The parties are, however, free to contractually establish

a different allocation formula and, if so provided, said formula
will be enforced by the court.

"A lease may make provision for the contingency of

condemnation and such a provision will be given effect in

accordance with its language and purpose." (29A C.J.S.

"Eminent Domain" §198 p. 882.)

* * *

"Of course, if the lease itself includes a provision
in respect of the rights of the parties in the event of the
condemnation of the leased premises, such provision is
valid and controlling, if applicable to the particular
case." (27 Am Jur 2d §250 p. 22.)

* * *

11



"Where a landlord and tenant have contractually agreed
as to the disposition of compensation in the event of
condemnation, such an agreement is generally held binding.
This rule acknowledges that the allocation of risks in such
circumstances is a matter to which the parties are free to
bargain." (City and County of Honolulu v. Market Place,
Ltd., 517 pP.2d 7, 15 (Haw. 1973) (citation omitted.)

* * *

"An apportionment by the Commission of its award for
this whole tract between the landowner and the owner of the
sand and gravel leasehold was unnecessary because the
affected parties had, by their memorandum agreement, which
was placed in evidence, agreed on their own apportionment
based on the total award to be made. In the absence of
such an agreement between all the affected parties it would
be incumbent upon the commission to first find the value
of the whole tract and then apportion the same between the
landowner and the owner of the leasehold. But in view of
this agreement, it would be improper for the Commission or
this Court to make an apportionment other than as
previously agreed to between the affected parties." (United
States v. 881.39 Acres of Land, 254 F.Supp 294, 297 (E.D.
Okla. 1966)) (emphasis added.)

% * *

"§1013 [Taking of Leasehold Interest]

(a) If all or part of the property taken includes a
leasehold interest, the effect of the condemnation action
upon the rights and okligations of the parties to the lease
is governed (1) by the provisions of the lease, and (2) in
the absence of applicable provisions in the lease, by this
section... [not applicable]." (UNIFORM EMINENT DOMAIN
CODE.)

* * *

"This section [§1013(a) of UNIFORM EMINENT DOMAIN
ZODE] applies only when the parties have not made provision
in the lease governing the respective rights of the parties
in the event of condemnation. If the lease does contain
such a provision, such as a condemnation clause, it will
jovern." (Nichols, Eminent Domain §5.06{3][a] Vol 2, p.
L23.)

* * *

[n this case, Pickrell and the principal lessee Majestic

12



entered into a negotiated agreement apportioning the
condemnation award. The Majestic-Pickrell ground lease contains
a clause which sets forth the rights of the parties in the event
all or a portion of the property is taken by eminent domain.
By the terms of that clause, the lease was immediately
terminated by the condemnation:
"[If condemnation occurs]...all rights and obligations
of the lessee hereunder shall immediately cease and be

adjusted as of the time of such condemnation."
(Exhibit 1-D, pages 11,12.)

If there had not been additional language in the lease
permitting the tenant limited right to claim certain damages,
this clause would effectively have precluded Majestic’s
participation in the compensation award.

"The view has been taken in a substantial number of
cases that under the automatic termination clause involved
the lessee is not entitled to share in the condemnation
award, the courts generally stating that the lessee’s
interest terminated with the taking of the property." (96
A.L.R. 2d at 1140, 1143 "VALIDITY, CONSTRUCTION, AND EFFECT
OF SPECIFIC PROVISION OF LEASE OR STATUTE RELATING TO

RIGHTS AND COMPENSATION OF LESSEE IN EVENT OF
CONDEMNATION. ")

See also, United States v. Petty Motor Co., 327 U.S.

372, 90 L.Ed. 729, 66 S.Ct. 596 (1946); Capitol Monument

Co. v. State Capitol Grounds Com., 220 Ark 946, 251 S.W.2d

473 (1952).

However, the tenant, Majestic, had at its sole expense
erected certain buildings on the land at a cost of approximately
$200,000 and, therefore, the parties negotiated a formula for
apportioning that segment of the award regarding "buildings and

improvements" which takes the total months in the lease term,

to wit., 420 months, divided by the unexpired term of the lease
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on the date of the condemnation, and the tenant receives the
apportioned amount of value attributable solely to the
"buildings and improvements."
The same clause of the Majestic-Pickrell lease states that:
"If land only is condemned, with no effect upon the
improvement or rentals, LESSOR and any secured party
holding a lessee mortgage on the above described premises
it is affected by such condemnation shall share in such
award as their interests may appear."

(Exhibit 1-D, page 12)

This language is a further indication of the intent of the
parties that Majestic not share in that portion of the
condemnation award which 1is attributable to land value but
rather be restricted to the "buildings and improvements"
apportionment set forth elsewhere in the clause.

In construing the meaning of a condemnation clause, the
court must read the clause as a whole, giving effect to all its
terms if reasonably possible. (Pepsi-Cola Metropolitan Bottling
Co. v. Romley, 578 P. 2d 994 (Ariz.App. 1978).)

It is clear that the intent of the condemnation clause is
two-fold. First, to terminate the lease provisions and the
rights of the lessee, Majestic, and second, to specifically
reserve the right of the lessee, Majestic, to share in that
segment of the award regarding the "buildings and improvements."
This condemnation clause goes hand in hand with the pass through
rental arrangement discussed in Point I. The parties had
arranged the leases so that Majestic had no bonus value in the
ground leases, therefore, the only value available was the value

in the buildings and improvements and they contractually
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allocated that by the terms of the lease.

The trial court awarded Majestic $72,200.36 as its interest
in the "land value" of the Lockhart parcel, and awarded Majestic
$68,023.00 as its "leasehold share of the land" interest in the
Prudential parcel. That award ignores, even contradicts, the
express contractual allocation provided in the lease which
specifically limits Majestic’s recovery to a portion of the
value of the buildings and improvements and not a share in the
land value or lease residuals. It would have been a simple
formula to expressly provide in the lease that the lessee would
be able to make a claim for any interest it had in the land or
for its leasehold interest based upon the actual versus market
rent. Indeed, had no formula been provided in the lease
reserved in the tenant the right to claim a portion of the
award, that is the formula which would customarily be applied.
However, as a matter of contract, the lease does not provide
that the lessee receive the present value of anticipated rental
receipts under its sublease, nor does it provide for the lessee
to share in the value of the award with respect to the land.
The lessee reserves solely an apportioned value of the buildings
and improvements which it had placed on the property prior to
the condemnation. Such contractual allocations have been
uniformly held binding and enforceable, to the exclusion of
application of different allocations:

"A condemnation clause in a lease setting for the
respective rights of the parties thereto in the event of
condemnation is valid, and upon the happening of such event

becomes controlling." (Territory v. Arneson, 44 Haw. 557,
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354 P.2d 981 (1960).)

* * *

"It is not to be controverted that a landlord and
tenant may, by a properly worded contract, provide that the
tenant shall receive no compensation when the leased
premises are taken by right of eminent domain. It also is
not subject to dispute that a landlord and tenant may, by
a properly worded contract, provide that in the event the
leased premises are taken by condemnation proceedings, the
lease shall terminate. These rules are so elementary that
they need no citation of authority to support them."
(Columbus v. Huntington Nat. Bank, 75 Ohio L Abs 214, 143
NE2d 874, app dismd 166 Ohio St 268, 2 Ohio Ops 2d 92 141
NE2d 175 (1956, App).)

Where the lease provides a clear and concise appropriation
of the award, that formula governs:

"Where a 1lease provided that no part of any
condemnation award belonged to the tenant, and a rider to
the lease provided that the tenant would receive $2,000 of
any condemnation award, which sum was paid to the tenant
when the demised property was taken by eminent domain
proceedings, it was held in United States v. Certain
Parcels of Land (1952, DC NY) 102 F Supp 854, affd United
States v. Knickerbocker Printing Corp. (CA2) L ed 689, 75
S Ct 112, that the tenant could not assert a claim against
his landlord for the wvalue of trade fixtures, the court
saying that the condemnation clause and another clause
which provided that all improvements became the property
of the landlord when the tenant vacated the premises
effectively barred the tenant from making valid trade
fixture claims." (96 A.L.R. 2d at 1163.)

* * *

"Where the pertinent parts of a lease provided (1)
that in the event the demised premises were taken or
condemned for public use the lessee’s interest in the
property would terminate and all compensation payable or
to be paid by reason of the taking of any land, would be
payable to and be the sole property of the lessors, (2)
that any compensation representing the value of any
buildings or improvements erected upon the land would be
divided according to stated interests, and (3) that in case
of a partial taking, the lessee’s rent would be ratably
reduced, it was held in Territory v. Arneson (1960) 44
Hawaii 557, 354 P2d 981, that the term "land" as used in
the lease provision meant "land and its incidents,
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including access rights, as distinguished from buildings
and structures constructed thereon," and that the lessee
was not entitled to assert a claim against the condemnor
for damages to the lessee’s remaining leasehold for loss
of a right of access to the main highway when part of the
demised premises was taken for public use. It was clear,
said the court, that the intention of the parties was, in
the event of condemnation, that the lessors would be
entitled to all of the compensation payable by the
condemnor, and that the only provision permitting the
lessee to participate in any condemnation award was found
in that part of the lease which referred to the lessee’s
right to share in the compensation allocable to
improvements on the land, and that it was clear that the
buildings and improvements did not include access rights."
(96 A.L.R. 2d at 1164.)

* * *

"Where a lease agreement provided that in the event
of condemnation the lessee’s estate would cease and that
the lessee would not be entitled to any compensation,
except as to certain improvements and it appeared that a
concrete supply ditch came within the phrase "certain
improvements," it was held in United States v. 257.654
Acres of Land (1947, DC Hawaii) 72 F Supp 903, that a
lessee was entitled to his proportionate share of the value
of the improvement when the government subsequently took
the leased property in exercise of its right of eminent
domain, where another clause in the lease provided that
compensation awarded for improvements would be divided "as
their [lessor-lessee] interests shall appear, dependent
upon the then unexpired term of the lease." (96 A.L.R. 2d
at 1169.)

* * *

"Where a lessor agreed to construct a building with
the cost of construction to be paid by the lessee over the
20-year period, and the lease provided that in the event
of condemnation the lessee was to receive that proportion
of the award "which the amount theretofore paid by [the
lessee] to [the 1lessor] on account of the cost of
construction of said building bears to the total cost of
the building," it was held in Coca-Cola Bottling Co v.
Vanneck (1956) 280 App Div 448, 113 NYS2d 781, affd 305 NY
596, 111 NE 2d 648, that where the total cost of the
building was $145,907.21 and the condemnation award was
$160,000, that the lessor, who had received $55,323.41 in
payment from the lessee during the term of the lease, was
entitled to the return of his investment ($90,992) from the
condemnation award, and the lessee was entitled to receive
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the remainder ($69,416.20), the court saying that the

lessee was entitled to recover his proportion of the basic

construction cost plus the cost for the extra equipment

which he had installed on the leased premises." (96 A.L.R.

2d at 1171-72.)

Based upon the above principles, the lease provision
apportioning the award governs. The trial court’s award of
compensation for Majestic’s "land value" was clearly in error
and Majestic’s claim is limited to its value in the "buildings

and improvements" as allocated by the express provisions of the

lease.

POINT III

THE MAJESTIC-PRUDENTIAL, AND MAJESTIC-

LOCKHART SUBLEASES CONTAIN NO BONUS OR

EXCESS RENTAL FACTORS WHICH WOULD FORM_THE

BASIS FOR SHARING IN THE CONDEMNATION

AWARD.

The trial court found that Majestic had entered into long-
term leases with Prudential and Lockhart that were for rent
certain and not subject to acceleration of payments. (Memorandum
Decision, page 8). On that basis, the court determined that
Majestic had a compensable interest in the two subleases. This
interpretation of the subleases ignores the clear and
unequivocal terms of the agreements.

First, the leases do not provide that the amortized
payments, at least in regard to the "construction costs" in

paragraph 1(b), once escalated, remain ongoing throughout the
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entire term of the lease, and therefore, a literal reading of

the lease brings the accelerated monthly payments in line with
market. Secondly, condemnation does not customarily address the
property interest on a subijective basis and award to prudent
businessmen with above-average skill and business acumen, or
simply good fortune, the ‘“profits" associated with their
business. Condemnation deals solely with the acquisition of
real property interests and does not consider the "profit" being
received by the condemnee. (State Road Commission v. Brown, 531
P.2d 1294 (Utah 1975).)

Addressing the first point, a careful reading of the
Prudential and Lockhart leases indicates a significant

difference in the obligations set forth in paragraphs 1(a)

(ground-rent) and 1(b) (construction cost of Dbuilding
repayment). Paragraph 1l(a) sets out the total 300 month rent,
i.e.,

"(a) $112,500 (subject to escalation as
hereinafter provided) payable initially in monthly
installments of $375.00..."

(Exhibit 2-D, page 2; Exhibit 3-D, page 2)
and then further provides for cost of living increases after 10
and 20 years of the lease. 1In other words, the lease sets out

the principal rent, $112,500, followed by a parenthetical caveat

that the total rent, not Jjust the monthly amortized payment,

would escalate.

Subparagraph (b) 1is an entirely different story. It
utilizes an "interest" charge to compensate for a 25-year payoff
of the construction costs. It contains an escalation clause,
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but not of the wunderlying principal nor the interest or

capitalization rate! It reads (for example, LOCKHART'’S lease):

"(b) Approximately $85,000.00 which represents
LESSEE’s portion of the total cost of construction..."

Noticeably absent is the parenthetical caveat found in 1(a),
that the total construction costs, not just the amortized
monthly payments, would be magically "increased" by a cost of
living escalation.

The only reference to escalation in subparagraph (b) is of

"amortized payments": "Such escalation of said amortized

amounts..." In other words, the $85,000 construction costs,
plus $6,000 interim financing charges, plus minor change orders,
and out-of-pocket expenses associated with construction
($6,253.13, for a total of $91,253.13) was to be repaid, at 12
percent interest over the term of the lease. ($91,253.13 + 300
months @ 12% interest = monthly payments of $961.10.) If paid
out at that rate, $961.10 x 300 months = $288,330.00 in total
payments. The cost of living escalator applied then only to the

monthly amortized payments, not the deferred payment total

balance or capitalization rate.
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