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LISTING OF ALL PARTIES TO THE PROCEEDINGS
IN THE DISTRICT COURT

Pursuant to Rule 24(a)(1l) of the Utah Rules of Appellate
Procedure, the parties to the action in the District Court

captioned West Valley City v. Majestic Investment Company, et

al., Civil No. C87-6899, in Salt Lake County are as follows:

Plaintiffs:

West Valley City, a Municipal Corporation of
the State of Utah

Defendants:

Majestic Investment Company
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JURISDICTIONAL STATEMENT

Appellate jurisdiction over this case is rested in the
Utah Court of Appeals pursuant to the Utah Code Ann. § 78-2a-
3(2)(J) incident to the transfer of authority of the Utah

Supreme Court under Utah Code Ann. § 78-2-2(4).

STATEMENT OF ISSUES

1. Should the trial court's judgment be affirmed for
the substantial failure of West Valley's brief to comply with
the Utah Rules of Appellate Procedure?

2. Where parol evidence 1s admitted to aid in the
interpretation by parties to leases, is the clearly erroneous
standard of review of the trial court's findings appropriate?

3. Where a leasehold agreement in underlying land does
not expressly declare a forfeiture or abandonment of the
leasehold interest upon condemnation for public use, and
provides that it shall "cease and be adjusted" at the date of
condemnation, is it proper for the trial court to award Just
Compensation to a lessee for the taking of its underlying
leasehold interest?

4. Did the trial court properly receive evidence as to
the fair market value of the total properties as a part of
valuing the separate estates and interests in the land and
buildings?

5. Did West Valley City, by voluntary payment of the

judgment of Just Compensation as to the buildings and



improvements and Majestic's acknowledgement of satisfaction
of judgment, waive its entitlement to appeal the issues of the
allocation of Just Compensation awarded by the lower court
for the taking of the buildings and improvements?

a. If not, did the trial judge, in law,
properly receive evidence and apply the contract formula
in the Ground Lease in awarding Majestic its
representative share of Just Compensation for the taking

of the buildings and improvements?

STATEMENT OF NATURE OF THE CASE

This action was commenced by West Valley City in October,
1987, to condemn for public use the leasehold interest of
Majestic Investment Company ("Majestic") in each of two
separate but contiguous parcels of land 1located at
approximately 3600 South and 2700 West in West Valley City,
including the building and improvements contained on each
parcel. Majestic leased both parcels from Henry S. and
Barbara Pickrell ("Pickrells"), and in turn subleased each
parcel and the building and improvements thereon to Prudential
Federal Savings and Loan Association ("Prudential"), and The
Lockhart Company ("Lockhart"), respectively.

Lockhart and Prudential were named as defendants
initially, but were dismissed out by stipulation before trial.
West Valley City also acquired the interest of the Pickrells

outside of this action and subject to the compensable interest



of Majestic in both parcels. (R. 48) The City commenced this
action by serving its summons upon Majestic on October 23,
1987. (R. 35) The case was tried to the court without a jury
for six days on the issues of Just Compensation on December
14, 15, 16, and 20, 1988, and January 4, and 5, 1989, sitting
in Salt Lake County. The court, Judge LEONARD H. RUSSON
presiding, thereupon took the matter under advisement and
issued its Memorandum Decision on January 23, 1989. Findings
of Fact and Conclusions of Law and a Judgment of Just
Compensation in favor of Majestic were entered on February 10,
1989, with stipulated clerical amendments on February 15,
1990. From the trial court judgment, West Valley City appeals

on issues of fact and law.

STATEMENT OF FACTS

West Valley has failed in its brief to comply with the
Rules of this Court in setting forth a "Statement of the
Facts" of the matter, Appellate Rule 24(a)(7), as well as
failing to reference a single record citation in the
statement. Accordingly, Majestic sets out its own Statement
of Facts pursuant to Appellate Rule 24(b) and will address
West Valley's failure in the Argument:

1. On October 23, 1987, the date of taking in this
action, Majestic owned a leasehold interest in two parcels of
land located near 3600 South and 2700 West in West Valley

City, by virtue of a Ground Lease agreement between Majestic,



as lessee, and Pickrells, as lessors, dated April 11, 1975
(the "Ground Lease"). The Ground Lease which was received in
evidence as Exhibit 1-D at trial, sets forth the proper legal
description of the parcels condemned and identifies them as

Parcels 1 and 2. Ground Lease, pp. 1-2. (R. 373, p. 51) A

copy of the Ground Lease is attached as Addendum 1 to this
Brief.

2. Under the Ground Lease, Majestic was entitled to use
the leased parcels to construct two buildings and improvements
and make the same available to the general public for business
offices and facilities, so long as the improvements had a
value of at least $140,000.00 and met zoning requirements.

Ground Lease, ¥ 2. The Ground Lease had a term of thirty-five

(35) years duration, beginning May 1, 1975, and extending

through April 30, 2010. Ground Lease, p. 2. The base rental

was $375.00 per month for each of the two parcels or a total
of $750.00 per month, subject to a consumer price index
("CP1") adjustment at the 11th, 21st, and 31st lease years.

Ground Lease, { 1.

3. The Ground Lease also contained a condemnation
clause which provided that if the land was taken by right of
eminent domain, Majestic's obligations under the Ground Lease

would cease "and be adjusted as of the time of such

condemnation.” Ground Lease, Y 18 (emphasis added).

4. As to the buildings and improvements, the clause

went on to provide a specific formula for the allocation of



Majestic's share of the Just Compensation for their taking.
According to that formula, Majestic's interest in the award
is equal to the

proportion of the value of the buildings
and improvements erected on the demised
premises by LESSEE which the number of
months from the date of such taking by
condemnation to the date of expiration of
this lease bears to the total number of
months within the term herein demised,
to-wit, 420 months.

Ground Lease, § 18.

5. The trial court found the Ground Lease was a
"triple net lease" which required Majestic to pay all taxes,
insurance, and utilities and maintenance costs. (R. 314)

6. Pursuant to the terms of the Ground Lease, Majestic
entered into a Lease Agreement with Prudential on Parcel 1
and with Lockhart on Parcel 2. (R. 373, pp. 51-52)
Majestic's leases with Prudential (the "Prudential Lease")
and Lockhart (the "Lockhart Lease") were admitted in evidence
during trial as Exhibits 3-D and 2-D, respectively, (R. 373,
pp. 51-52), are also part of the record on this appeal, and
are attached as Addendum 2 and Addendum 3, respectively, to
this Brief.

7. The Prudential Lease called for the construction of

a building and certain improvements upon Parcel 1, Prudential

Lease, § 2, and the subsequent lease of the land and
improvements for a term of twenty-five (25) years, to

commence from the first day of the month following actual



occupancy. Prudential Lease, p. 2. The lease rental was to

be (1) $375.00 per month, plus (2) an additional rental
amount calculated by amortizing the costs of construction and
financing of the building and improvements over a twenty-five
(25) year period at twelve percent (12%) per annum.
These two rental amounts were subject to a CPI adjustment

every ten (10) years. Prudential Lease, ¥ 1(a), (b). As of

October 23, 1987, the monthly rental being paid to Majestic
by Prudential was §3,018.61. (R. 373, p. 143) The
Prudential Lease was triple net to Majestic. (R. 373, p. 87)

8. The Lockhart Lease also called for the construction
of a building and certain improvements on Parcel 2, Lockhart
Lease, ¥ 2, and the subsequent lease of the 1land and
improvements for a term of twenty-five (25) years, to
commence on the first day of the month following actual

occupancy. Lockhart Lease, p. 2. The lease rental was to be

(1) $375.00 per month, plus (2) an additional rental amount
calculated by amortizing the costs of construction and
financing of the building and improvements over a twenty-five
(25) year period at twelve percent (12%) per annum. These
two rental amounts were subject to a CP1 adjustment every ten

(10) years. Lockhart Lease, ¢ 1(a), (b). As of October 23,

1987, the monthly rental being paid to Majestic by Lockhart
was $2,712.28. (R. 373, p. 142) The Lockhart Lease was also
triple net to Majestic. (R. 373, pp. 85-86)

9. At trial, Keith L. Knight, President of Majestic,



testified that the purpose of setting forth in paragraph 1(b)
of the Lockhart Lease the approximate amount of construction
and financing costs, together with an amortization period and
capitalization rate, was simply to provide a formula for
calculating that part of the initial rental amount under the
Lockhart Lease. (R. 373, pp. 78-79) Knight testified that
the provision for CPI escalation contained in the paragraph
1(b) of the Lockhart Lease would not have the effect of
accelerating payment of the total rent, but that rent would
be payable throughout the twenty-five (25) year term with
increases due to applicable changes in the CPI. (R. 373, pp.
79-80) Knight further testified that also with regard to
paragraph 1(a) of the Lockhart Lease, the CPI escalation
provision would not accelerate the payment of the total rent.
(R. 373, pp. 81-82) The purpose of the corresponding
provisions in paragraphs 1(a) and 1(b) of the Prudential
Lease was the same. (R. 373, pp. 82-83)

10. Charles R. Allcott, former Senior Vice President
for Administration of Prudential Federal Savings and Loan
Association, who negotiated and executed the Prudential Lease
for Prudential, (R. 375, pp. 102-107), testified regarding
paragraph 1(b) of the Prudential Lease that the purpose for
including the construction and financing costs, the
amortization period, and capitalization rate, was to
establish a formula for determining the base rent to be paid

at the beginning of the lease term. (R. 375, pp. 108-110)



It was Prudential's understanding that it would continue
making rental payments through the full twenty-five (25) year
term of the lease, regardless whether the CPI escalations
increased the amount of rent due. (R. 375, pp. 110-111) The
CPI escalation clause in paragraph 1(a) of the Prudential
Lease was to be implemented in the same way as in paragraph
1(b). It would not cause an acceleration of the total rent
required in paragraph 1l(a), but would have increased the
monthly rental payment. (R. 375, pp. 115-116)

11. W. Harold Dobson, the former Executive Vice
President and Chief Operations Officer of the Lockhart
Company, who negotiated for the Lockhart Lease with Majestic,
testified in all respects that Lockhart's understanding of
the Lockhart Lease was the same as testified to by Knight and
Allcott regarding the Prudential Lease. (R. 373, pp. 150-
157)

12, This parol evidence of Knight, Dobson, and Allcott
on interpretation of the leases was received at trial without
objection by counsel for West Valley City, (R. 373, pp. 78-
83, 153-157); (R. 375, pp. 102-111), since a stranger to the
documents has no standing to object.

13. Judge Russon, in his Memorandum Decision, a copy of
which is attached as Addendum 4 to this Brief, found the fair
market value of the property under the Prudential Lease to be
$271,342.00. Of that amount, the land value was found to be

$88,342.00, and the value of the building and improvements



was $183,000.00. (RrR. 316) The trial court found the value
of Majestic's leasehold interest in Parcel 1 was $68,023.00,
or 77% of the wvalue of the land as part of the total
property. The court valued Majestic's leasehold interest
from October 23, 1987 through the end of the term of the
Prudential Lease. The remaining ten (10) years of the Ground
Lease respecting Parcel 1 were too speculative to be given
consideration by Judge Russon in determining the wvalue of
Majestic's leasehold interest in Parcel 1. (R. 316-317) The
value of Majestic's share of the building and improvements on
Parcel 1, pursuant to the Prudential Lease, was found to be
$118,950.00. (R. 316-317) The total value of Majestic's
compensable interest in land together with buildings and
improvements on the Prudential Parcel was $187,187.50. (R.
317)

14. Judge Russon found the fair market value of the
total property under the Lockhart Lease to be $267,277.00.
O0f that amount, the land value was found to be $106,177.00,
and the value of the building and improvements was
$161,100.00. (R. 317) The court found the value of
Majestic's leasehold interest in Parcel 2 was $72,200.36, or
68% of the wvalue of the land as part of the total property.
The court valued Majestic's leasehold interest from October
23, 1987 through the end of the term of the Lockhart Lease.
The remaining ten (10) years of the Ground Lease respecting

Parcel 2 were too speculative to be given consideration by



Judge Russon in determining the value of Majestic's leasehold
interest in Parcel 2. (R. 316-317) The value of Majestic's
share of the building and improvements on Parcel 2, pursuant
to the Lockhart Lease, was found to be $104,715.00. (R. 317)
The total value of Majestic's compensable interest in the
land, buildings, and improvements on the Lockhart Parcel was
$175,853.00. (R. 317)

15. The court awarded total Just Compensation to
Majestic for the taking of Majestic's leasehold interests
Parcel 1 and 2, including the building and improvemencs
thereon, of $364,888.36, less amounts previously paid to
Majestic by West Valley City. (R. 360-361)

16. West Valley City filed its notice of appeal on
March 6, 1989, challenging the trial court's award of Just
Compensation to Majestic. (R. 363-364)

17. After the filing of this appeal but before lodging
its brief, West Valley tendered partial payment of the
Judgment to Majestic, and in return Majestic executed a
Partial Satisfaction of Judgment in the amount of
$181,961.32. The Partial Satisfaction of Judgment, a copy of
which is attached as Addendum 5 to this Brief, explains that
the amount tendered by West Valley and accepted by Majestic
represented payment of the $118,950.00 award for buildings
and improvements on the Prudential Parcel, and the
corresponding award of §$104,715.00 for the building and

improvements on the Lockhart Parcel, plus accrued interest.

10



Addendum 5, p. 3. A letter signed by J. Richard Catten, Esq.
enclosing the check to Majestic explains the purpose of the
payment as follows:

This check represents the value found by

Judge Russon 1in the buildings and

improvements on the Prudential and

Lockhart properties, plus appropriate

interest. It does not include that

portion of the judgment which related to

land values and is the subject of appeal.
Letter of J. Richard Catten, dated November 3, 1989. A copy

of the letter is attached as Addendum 6 to this Brief.

SUMMARY OF MAJESTIC'S ARGUMENT

West Valley's appeal herein is fatally flawed.

First, it has treated this appeal as though the appeal
before this Court were a trial de novo. It has ignored its
obligation under the appellate rules to set out the factual
evidence supported by the record citations. That alone is
sufficient to affirm Judge Russon's judgment.

Second, West Valley has ignored the substantial and
competent evidence as to the basis for Majestic's compensable
interest in the buildings, improvements and the land. West
Valley did not, and indeed could not, object to the admission
of the parol evidence cf Majestic, Prudential and Lockhart
with regard to the interpretation of the Prudential and
Lockhart Leases, as well as the underlying Ground Lease.
That evidence taken together with the rights themselves, are

the fundamental basis for the expert opinion testimony of

11
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Majestic as to the fair market value of its 1leasehold
interest in the land, buildings, and improvements as part of
the total property. Not only are Judge Russon's findings as
to Majestic's leasehold interests untouched by West Valley in
its brief, the City has not even begun to show that the trial
court's findings were "clearly erroneous" as required by Rule
52(a).

Even though West Valley City has attempted to challenge
in its brief the trial court's findings on the valuation
methodology on the buildings and improvements, the fact is
that West Valley has paid for and satisfied that portion of
the judgment involving the buildings and improvements.
Therefore, West Valley has waived any right to appeal that

position of the judgment. Jacobsen, Morrin & Robbins

Construction Co. v. St. Joseph High School Board of Financial

Trustees, 137 Utah Adv. Rep. 34, 35 (Utah Ct. App. 1990).

The trial judge's findings are rock solid with regard to
the compensable interests of Majestic in the underlying
Ground Lease and in the methodology that was employed
pursuant to paragraph 18 of the Ground Lease itself.

West Valley's argument that Majestic had no compensable
interest, as a matter of law, in the Ground Lease is fatuous.
In fact and law, the bonus value of Majestic's interest in
the land was authorized in the Ground Lease and quantified
under the expert testimony. There was competent evidence

that the underlying land parcels increased in their rental

12



value vis-a-vis the contract rent as a consequence of the
construction and development of the Prudential and Lockhart
buildings and improvements.

The findings, conclusions and judgment of Judge Russon

should be affirmed without exception in this appeal.

ARGUMENT
POINT I
THE TRIAL COURT'S JUDGMENT SHOULD
BE AFFIRMED BECAUSE WEST VALLEY'S
BRIEF FAILS TO COMPLY WITH THE
UTAH RULES OF APPELLATE PROCEDURE
Rule 24(a)(7) of the Utah Rules of Appellate Procedure
requires that an appellant's brief contain a statement of
facts relevant +to the 1issues raised on appeal, with
supporting citations to the record. The Rule is honored only
in its breach under West Valley City's brief. Its arguments
are made wholly without evidentiary foundation or citations.
This Court has let it be known that if an appellant

fails to adhere to this rule, "the court will assume the

correctness of the judgment below." Dirks v. Cornwell, 754

P.2d 946, 947 (Utah Ct. App. 1988). In the same vein, this
Court stated in another recent opinion as follows:

In a case such as this, where appeliant
has raised a number of procedural and
substantive issues, it is imperative that
counsel abide by the rules of appellate
procedure. This Court, as well as the
Utah Supreme Court, has stated on a
number of occasions that failure to
properly cite to the record or otherwise
comply with the rules of appellate
procedure provides an independent basis

13



for affirming  the trial court's
determinations.

Amica Mutual Ins. Co. v. Schettler, 768 P.2d 950, 957 n.6

(Utah Ct. App. 1989) (emphasis added). This Court has
further declared that "appellate courts are beginning to
overcome their trepidation about dismissing appeals and
imposing sanctions for failure +to comply with these

procedures." Demetropoulos v. Vreeken, 754 P.2d 960, 961

(Utah Ct. App. cert. denied, 765 P.2d 1278 (Utah 1988). In

Demetropoulos, the Court warned:

'[This Court] can no longer afford the
effort and time to prepare counsels' case
and to supply counsels' record
deficiencies' . . . when this time can be
'better spent in considering the merits
of cases that are presented to us in
proper form' . . .

754 P.2d at 962 (quoting Kushner v. Winterthur Swiss Ins.

Co., 620 F.2d 404, 407 (3rd Cir. 1980)).

West Valley's brief utterly fails to comply with Rule
24(a)(7) of the Utah Rules of Appellate Procedure. The brief
contains only a short statement of facts with absolutely no
citations to the record other than the identification of
three exhibits which were admitted in evidence at trial. The
brief completely fails to present this Court with the facts
as found by the trial court which are relevant to the issues
the City raises on this appeal.

Beyond that, the brief improperly fails to present

evidence in the proper 1light. "Under familiar rules of
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appellate review, the Court views the evidence in the light

most favorable to the judgment of the trial court . . .

Harline v. Campbell, 728 P.2d 980, 982 (Utah 1986). Wrote

the Supreme Court in Harline:
It is incumbent upon the appellant to
marshall all the evidence in support of
the trial court's findings and then to
demonstrate that even when viewed in the
light most favorable to the factual
determinations made by the trial court,

that the evidence 1is insufficient to
support its findings.

West Valley's failure to COMbly with this accepted rule
of appellate procedure is inexcusable. It has presented to
this Court no evidence whatsoever in support of the trial
court's judgment, much less the evidence most favorable to
that judgment. If this Court were forced to decide the
issues based solely upon West Valley's brief, the Court would
be entirely unable to determine whether or not there is any
evidence to support Judge Russon's findings and judgment.

The insufficiency of West Valley's brief justifies
affirming the trial court's judgment in this case on the
independent basis that the City has failed to comply with the
Utah Rules of Appellate Procedure in the preparation of its

brief.
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POINT II
THE APPROPRIATE STANDARD OF REVIEW
IN THIS CASE WHERE PAROL EVIDENCE
WAS ADMITTED IS THE CLEARLY
ERRONEOUS STANDARD OF RULE 52(a)
The general rule is that where a trial court interprets
a contract as a matter of law, the appellate court reviews

its action under a correctness standard. Kimball wv.

Campbell, 699 P.2d 714, 716 (Utah 1985). However, if the
contract is ambiguous and the trial court relies on parol
evidence to interpret the contract, an appellate court will
reverse that interpretation only if it is shown to be clearly

erroneous. Utah R. Civ. P. 52(a); Bell v. Elder, 782 P.24

545, 547 (Utah Ct. App. 1989). See also, Property Assistance

Corp. v. Roberts, 768 P.2d 976, 978 (Utah Ct. App. 1989)

(findings and judgment based on extrinsic evidence will not
be disturbed unless clearly erroneous.)

The trial court ruled in its Memorandum Decision
following trial that the Ground Lease entitles Majestic to
Just Compensation for the taking of its leasehold interest in
the land covered by the Ground Lease. (R. 309-10) Its
ruling was based upon an interpretation of the Ground Lease
as a matter of law. That determination should be reviewed on
appeal under the correctness standard. The trial court also
found that Majestic was entitled to Just Compensation for the
taking of its leasehold interest in the building and

improvements on bcth Parcels 1 and 2, based upon its
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interpretation of the formula contained in paragraph 1(b) of
the Prudential Lease and paragraph 1(b) of the Lockhart
Lease.

In its interpretation of the two paragraphs 1(b), the
trial court properly relied upon substantial parol evidence
presented by three separate witnesses at trial, each of whom
were intimately involved in negotiating the leases. Messrs.
Keith L. Knight, W. Harold Dobson, and Charles R. Allcott,
for Majestic, Lockhart and Prudential, respectively,
testified as to the purpose for and meaning of the formula in
paragraph 1(b). In each case, the witness testified that the
purpose for the formula in the leases was simply to calculate
an initial monthly rent agreeable to both parties. Those
witnesses further testified that the CPI escalation provision
in paragraphs 1(a) and 1(b) of both the Prudential Lease and
the Lockhart Lease were designed to increase the monthly
rental payments at specified times, but were not intended to
accelerate payment of the total rent due during the life of
the leases. Counsel for West Valley failed to object at
trial to the introduction or admission of any of this parol
evidence. (R. 373, pp. 78-84, 151-155); (R. 374, pp. 109-
111, 115-116)

The trial judge's finding of the value of Majestic's
leasehold interest in the buildings and improvements was made
in reliance upon this parol evidence. That £finding is

plainly to be sustained under Rule 52(b).
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POINT III
THE TRIAL COURT PROPERLY INTERPRETED
THE GROUND LEASE TO PERMIT MAJESTIC
TO SHARE IN THE JUST COMPENSATION
AWARD FOR THE TAKING OF THE LAND
UNDER THE GROUND LEASE
West Valley attempts to challenge on this appeal the
trial court's award of Just Compensation to Majestic for the
taking of its leasehold interest in both parcels of land
taken. (App. Br., pp. 11-18.) The City argues that under
paragraph 18 of the Ground Lease, Majestic forfeits its
leasehold interest in the land in the event of condemnation.
Under well-settled principles of eminent domain law, the
owner of a leasehold interest in land condemned for public

use is as a general rule entitled to Just Compensation for

the taking of that interest. Nichols, The Law of Eminent

Domain, § 5.06[1] (1989). See also, State Road Commission v.

Brown, 531 P.2d 1294, 1296 (Utah 1975) (awarding just
compensation for taking of leasehold interest based upon
bonus value in lease). West Valley does not quarrel with
this fundamental proposition (App. Br., pp. 11-12), but
argues that Majestic has by the condemnation clause in the
Ground Lease forfeited its right in a 35-year land lease to
share in the award.

The law looks with disfavor upon forfeiture of property
rights in interpretation. A litigant claiming such a

forfeiture, particularly as a litigant who is a stranger to

18



the cont