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IN THE SUPREME (D URT OF THE
STATE OF UTAH

MILES MURRAY SMITH, )
V8. ) Civil Yo,
PHYLLIS D, SUITH, ) 800k
Defendant and Respondent )
)

RESPONDENT S BRIEF
STATEMENT OF FACIS
To aveld repetition and consmumpiion of the

Courd's tdme, Responde
the chrenolegy and events set forih in Appel-
lant's Statement of Facts, except as herelns
after noted, and Respondent wishes to mlie an
additional Statement of Faots vhioh shonld be

called to the Courd's attention, as follows:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Respondent testified that she ls natursl
mother of child and cared for him from birth
to the time of divorce (28 months),(Re3k,40)
That aftar the divorce {June L, 1951), when
Bespondent was working out of town in Tod
Park {Tooele, Utah), Respendent visited the
child and took him with her on week-ends,
generally all day on Saturday and half of
Surgday, and that she v saw him ab
least twice a wesk, (H, 35) That since !
spondent's marriage to Steve Trask om July
6, 1952, and prior t the time it was noces-
for Californda to cbtain work (Noven
1952), that Respondert

v 28,
had a home and obtained
the ¢hild and had him with her in her home
genarally all day, thwee or four t@mes a

week (R, 36). That Respondent left Salt Lake
City lovember 28, 1952, and returned Januayy
29, 1953, to visit the child, (Re 37)

Sponsored by the S.J. Quinney Law Library. Fundin, / - dig [ vided by the Institute of Muset nd Library Ser
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That prior to leaving for Califarnia,
Respordént and Appsllant agreed to an @
change agreement of custody periods of the
child, wherein Respondent was to allow Appel-

Decesbar 4, 1952, and that on about May 1,
1953, Appellant was to give Respondent custody
through a major portion of his six-month cup-
tody period, which under the decrse

began on
June L, 1953, (R 36, 37, kk) Respondent ade
mitted the essenidal torme of the agreement,
(Re 28, 23, 2i) Respondent's testimony was
that she stated to Appellant that she would
not have gons to Californis {on November 28,
1952) wiless Appellant agreed to such exchange
of custody. (Re 37, bh) Respondent testified
Appellant repudisted the agreement on February
7, 1953, and claimed he was getting full cugw
tody of the ckild, (Re 37) Appellant admits
repudiation of the exchange agresment for cuge
tody on or about Febmm‘y 7, 1953, and that he

Sponsored by the S.J. Quinney Law Library. Fundin, / - dig [ vided by the Institute of Muset nd Library Ser
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h
gought to have Respondent sign & walver of
her right of custody of the ohild, (B, 22,23,
2h)

Respondent teatdified that she has a mat-
ural mother's love and affection for her child
and desires that her child live with her mnd
that she will do all possible to educaie the
child and £ulfil) his needs. (Re 38) Fespon~
ing for the childe (Re L7) Respundent
fled that the ¢hild recogndzes her as his
mother. (Re 47) The testimony of Betty
MeKendrick was that she visited frequer
with Bespendent and the child, and that the
child recognized Respondent as his mother,
(R, S7) The testimony of (ladys laVon
McKerdrick was that she knew the Respondent

very well, had been in the presence of Hespon-
dent and her child a comgiderable muwber of
times since ihe divorce of the parties, and

~dig
Library Sw‘\'iu' iT / 4 I l/ / l, / \ I ibr
‘LI “hir l()(R 1.errors.
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that the child appeared 4o have a natwral afw
fection for Respondent, and regarded her as
his mother. (Re 71) The testimony of Bessie
Shepheard, Respondent's mother, was to the
same general effect, (R. &)

Stegve Trask, Respondent
fied that he has been scquainted with the child
for approximetely a year prior te this hearing
(Re 53), and that he has an affection for the
child, and wants to have the echild in his howme,
(Re 53) He further states he is willing to
see that the child gats an emm, omd he
w11 support hin if necessary. (B Sk) e
testified that he was earning §320.00 per
month clesr in Csliforndia at the time this pro-
caoding was instituted, (R, 62) ¥e adwits

non~support of & child by & former wife, bud
states that he loves his present wife, the
Respordent, and wants her to have her som,and
thinks that they can make a bappy home for the

~dig
Library Sw‘\'iu' iT / 4 I l/ / l, / \ I ibr
‘LI “hir l()(R 1.errors.
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child, (R, 60) He states it was necessary for
him t0 go to California in November of 1952 to
obtain steady employment as a roofer to meet
bills and cbligations incurred acoount sickness,
(2, &1)

dant's teatimony (R, 50}, i'he tostd~
mony of Betiy McKendrick (R, 70, ?1) and Oladys
LaVon MeKendrick (R. 72) and the tes’mmw of
Besais Shepheard (R, 65, 66) indicate that,
since the divorce, they have seen Appellant on

the various cccasions described in ssid referw

ieh vocasiong Ape
pellmt had been drinking to the extent dew

(R, 50) Hespondent admite drinking with Ape
pellant on some of the occasions on which they
went out, but denies that she was drunk. (ReS1)
Appellant's mother testified that she knew
that .kppellarrb drank, tut ascribed ag the

Spc ed by the S.J.-Quinney La Il . Funding for dig n provided by the Ins of Mus nd Library Services
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Respondent controverts the Statement of
Facte contained in Appalléiﬁﬁ"a Brief, in the
following partiovlara:

Appellant asserts the Bespondent failed to
assert her right to custody on December L,
1951.(Appellant's Brief, page 2) Hespondent
testified that after the divorce (Jume L, 1951),
it wms necessary % work W support herself
(Re 34); that she could not then give the child
it was best to leave the child in the home of
Appellantt's mother, (R. 35) Appellant assigns
as an additiomal reason for failing to sasertd
custody at that time, that Hesponden
California on & Wip when the custedy period be-
gany (A4Be,p02) '
reason for- failing W exercise cugbody at that
tine was as sbove siated (R 35), and that she
was in California about 13 deys. (Re 4S5)

Contraxry to Appellant's contention that
Reapondent made & "tantatdve trade of custody
periads wﬁ,th Plainwf“ (&.Bu Pe 3), Respem

/I/SJO / Il ). Funding for [ vided by the Ins /1/ nd Libre

" a good home where she was Wi
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custody periods was a definite agreement as clt~
ed in the foregoing additioral statement of
facts herein,

Appellant alleges that a trust fund, derived
from funds of JAppellant's wife, has besn set wp
for the education of the child, (A.B., peh)s The
evidence of Appellant's wife is that no trust
fund had been set up at the time of heardn
(2. 29)

ellant states that Bespondent now lives
another woman's home, wherein Respondent take
care of the home and the other weman's children,
(AeBey peh)
lived at the California address given prior to
this proceeding, but siated at time of the proe-
eseding that she was living with the child in
the home of her mother, Bessile Shepheard,
Salt Lake City, Utah).(R. 38, €3).
Gom‘*h ordered that the child be not
from the State of Utah for 60 anyn tmllauim

Sponsored by the S.J. Quinney Law Library. Fundin, / - dig [ vided by the Institute of Museum and Library Ser
/4'/77'1:/:1' Services and Techn l 4 I l/ the Utah \ e Libr
‘LI hin ed ()( R 1.errors.
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date of decree. (R 62)

Appellant states it is "necessary that
dafendant’s hugband maks two mwémmmw
during the normal school yoart bem«n Califore
nia and Utahs (AeBey Pe L) Respondentts husband,
Steve Trask, testified his main cscupation was
as a roofery that there was no roofing wrk in
Salt Lake City during W nter months, (Re Sk 55,
57) He also testified that if it was necessary
1o keep the child in Salt lake City, he would

take something slme, such as painting or other
types of work, (R. 55, 1ine 11) (R. 58, line 8)

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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STATEMENT (F POINTS
I

RESPONDENT CONTEMDS THAT THE EVIDENGE IS LREGALLY
SUFFICIENT TO SUPPORT THE TRIAL COURT'S FINDING
OF PACT N0, T (R, 81) TO THE EFFEOCT THAT UNDER
THE CIRCUMSTANCES NOW PREVAILING, WHICH HAVE
MATERTALLY CHANGED SINCE THE DECREE OF DIVORCE, IT
IS IN THE BEST INTERESTS OF $HE FOURYEAR OLD
CHILD HEREIN TO AVARRD HIS CUSTOIY TO THE
RESPCNDENT MOTHER,

I
THAT THE TRIAL COURT'S FINDINGS OF FACT AMD

CCHCLUSIONS OF L&W ARE sm‘mxm 0 SUPPORT
THE DECREE HEREIN,

I

THAT APPELLANT'S MOTION TO AMEND FINDINGS OF
FACT WAS PROPERLY DENTED BY THE TREAL COURT.

v

N

PONDENT CONTEMDS THAT THE TRIAL COURT MADE
m &m 0? cmm OF THE FOURSYEAX OLD CHILD

~ ) JOTHRER, IN THE BEST INTEHESTS OF
THE cmma mma THE PWISIE}Z%S F TITLE 30=3=5,
UsColie 1993 = AND HOT UNDER THE FROVISIONS OF
Tlm 30“3"19, W‘@QAQ 1953.
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POINT I

RESPONDENT CONTENDS THAT THE EVIDENCE IS LEGALLY
SUFFICIENT TO SUPPORT THE TRIAL COURT'S FINDING
OF FACT %0, 7 (Re 81) TO THE BFFECT THAT UNDER
THE CTRCUMSTANCES NOW PREVATLING, WHICH HAVE M=
TERTALLY CHANOED SINCK THE DECREE OF DIVORCE, IT
IS IN THE BEST INTERESTS OF THE FOUR~YEAR OLD
cmnmmamﬁmswsmmm

It appears that all of the points, with the
exveption of the first part of Point Nos L % ich
will be treated hereafter, relied wpon
in his Brief, substantially ralse ons quastion,
ieesy 15 there sufficiant evidence in the record
s of Fact, Conelusions
Iaw, and Decree made by the Tridal Court?
her Statement of ¥Faets and has mads reference %o

to support the Finding

For this resson, Hes

the record, citing evidentiary testimony {rom
which the Trisl Court could have found, as it 4id,
that the child's best interests would be served
by awerding custody to Respondent mother, and
from which evidence the Supreme Court in its re~
view of both the law and the facts, can resolve

ed by thg S.

whether said’

W Funding for dig b the I\'u
: ng /is m&%‘m :
errors.

ed OCR, 1

y La
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In equily cases the appeal may be on ques-
tions of both faet and law, (Gmtn Utah, Arte 3@
Secs 9)

Utah , ag to the scope of review of the Ap-
pellate Court 4n an equity ocase involving an ac~
tion to impress a trust on esrinln property, this

7. » o such review the duly of this
court requires an examination of all quesw
tiong of Jaw and all i‘aets revm.ad by the
recerd, and after maldng such emminetion and
due allewance for the hat&m opper tand by
affardeﬁ w the trial couwrt to mm ﬁm dgw

' otermining theivy mﬁibmw,
and the wi@t w "m-w gi,m to the teatimony
submitted, this court, amalagous m & i
de novo on the resord, wll determine from
falr preponderance or greater weight eﬁ ﬂm
mmmmmerwmtmmwwm
ta-m emt ara supported therety, Lawley

, senlooper, 61 Utah 298, 212 P‘aﬁu

In a recent case involving a contest between
parents for modification of a dewree as 1t perw
tained to the cumstody of & child, this Cowrd mede
an even pironger statement regarding the weight to
be given by the Appellate Court to the Trial
Gourt'a mlmuon of tha ovidance whare tba trm

Sponsored by the S.J. Qui [ I/ . Fundin, / digi / vided by the Institute of Muse nd Libre
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3
in Stuber vs, Stuber, 24k P. 2d. 650, Utah
y spoaking for the majoxity of this Cowrt,
salds

amumm.mwmcommam

ight (underscoring is Re-
am n evaluating the evidence,
singce the mljudge saw and heard the
witnesses and was in a better paa:ws.m than
we are to evaluate i, ¥alton vs, Loffmen, 110
Utah 1, 165 P, 24, 97.° -

The reasons for this rule are apparent, sapec-

Court mist weigh the partieoular eircusstances
which obtain and the qualifications of the perw
sons involved, in evalmting the evidence and
creditdlity of the witnesses.

In the case before the Court, ss in Stuber
¥, Stuber, the trial julge had the opportunity
to ses and Iwar the witneeses and evaluate their
testinmony and thelr credibility zs vitnesses.
After mo doing, the Irial Courtd awarded m
of the c¢hild to Respondent.

POIRT IX
THAT THE TRIAL COURT!S FINDINGS OF FACT AND

CONCLUSIONS OF LAW ARE SUFFICLENT TO SUPPORT
THE mmm mm;m

Sponsored by the S.J. Quinney Law L / . Fundin, / - dig [ ided by the Ins e of Muset nd Library Ser
Library Ser iT “hn l 4 l/ the Uta /\ I/

TU1CL W P %‘M% *Itmil m aret




p 11
(1) the fitness of the paremt for custody)
(2) the best interests of the childj and (3)
a change of circumstances since the divorce,
Respondent contends that the Court's Findings
of Fact reflsct thess isswes (R. 79, 80, 81)
and that the Comslusions of law (R, 81) and the
Decree (R, 82, 83) accord tharewith.
Brief at pages 12 amd 13, that it is necessary
tively and negatively on the one issus of the
best interests of the child, By affirmatively
fimding 1t to be in the best interests of tw
child ¢o award custody to Respondent, the Court
did all it was required to do,

Tt appears that the issues mumbered 2, 3,
hand5a§spagn 12 of Appellant's wwm
considered under the ons ultimaic issue of the
award of custody in the best intereats of the

Lchild, which issus was adequately dealt with
Wy the Trial Court, as above stated,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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POINT IIX

THAT APPELIANT'S MOTION TO AMEND FINDINGS OF
FACT WAS PROPERLY DENIED BY THE TRIAL C OURY

Ag to Appsllant's Point No. 3, this point
sposed of , 1f on review the Suprems Court
finds there is sufficient evidence to support

tha Findings of Fact, Conclusions of Law, and
the Decree of the Trial Court,
tends that the evidenge is legally sufficient,

and that the motdion was properly denisd,
momﬂ* CONTEXDS THAT THE TRIAL COURT MANE
m ﬁ? Gifﬁm 5. m ?ﬁ?ﬂm ﬁm

; PROVISIONS OF TITLE 30-3+5,
U.Gok 1953 = 41D ROT THDEF

'im PROVISIONS OF
TITLE 30-3-30 U.C.d. 1953

There ia no mention in the record that the
Trial Court in awarding custody of the child
to Respondent based the amard upen Title 30-3-
10, U.Cuhey 1953, e84, upon the statutory
right of the mother to custedy of ohildrem under

is attempting to assipgn this basis as the reason

for tha lmx' emu%'ﬂ Mﬂﬂm m mm w cugw
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tody, apparently on the theory that the eovidence
so preponderates in favor of the Appellasnt that
only by the lower court's application of 30e3=
10, UsCahey 1953, could the Irial Court have
awarded custody to the Respondent, and that as
30-3=10, U.Cul,, 1953, covers cases of separa-

Thie theury appears o be fallacious when
referance is made to the Trial Court's Fimling
of Fact Hoe 7 (R 81), which expressly states
the basis of the Trial Couri's declsien to be
child's best interesis,

It follows that if Finding of Fact Ne. 7
is supporied by evidence of & sufficiency which
satisfies the Appellate Court, that the Trial
Gmrtdmmm, and the award of oustody

was properly mada,

Sponsored by the S.J. Quinney Law Library. Fundin, / - dig [ vided by the Institute of Museum and Library Services
Library Services and Techn l 4 I l/ the Utah \ e Libr
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CONCLUSION

Cogent reasons exist for award of custody of
a child of tender years, in this case a child of
four years of age, to its mother, Volumes have
been writien on the mother-child relationship,
and of the psychological and scciologleal nseds
of one for the other, Oenarally, the special
intersst of a mother in ber child, and the things
vhich she is wil)

e to do for it, are unique,

and countless court decisions recognize this by
their awards of custody of children of tender
years to the mother in the child's best inberests,

Chief Justice Larson, in his dissent in
¥alton vs, Coffman, 169 Py 24 97, 110 Utah 1,
elogquently typified the relationship as follows:

*A mother's worries, cares, caresses,
tears and praysrs are stimulating ad potent roe
claiming agencies in tha lives of all of us,
The sense of cbligation and devoiion to
thogse who gave us being iz a dfferent fealing
from that felt towards one who glves us
shel ter,"

The Trial Court wae satisfied in thle case
that the child's best interests would be served

‘ed by the S.J. Quir I v Libra ll/// nd Library Ser
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Undoubtedly the Court tock into consideration
the peried of the Respondent's attendance of
the child from birth to time of divorces her
expressed love and concern for the child, which
was manifested by the frequency and duration of
child with her while the child was in custody
of the Appellants the age of the child; the age
of the motherj and the age of Appellantts wife,
bl years; and the fact that dppellant's wife had

ldren of her own, nor had she raised
other childrens (B, 28)

dings of Fact, Conclusiong ¢
law, and the Decree of the Trisl Court, and that
the Trial Court commitied no ervor,

Respectfully submdtted,

OWEN & WARD, amd
E. EARL GREENWOOD, JH.,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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