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PARTIES
The parties to this lawsuit are Raymond K. Arnold, Plaintiff
and B.J. Titan Services Company, Defendant.
was dismissed from the case. (T.79)
that dismissal.

Hughes Tool Company

Plaintiff has not appealed
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STATEMENT OF JURISDICTION
This appeal is from the District court's Order dismissing
Plaintiff's Complaint for failure to state a cause of action upon
which relief can be granted.

The Supreme Court of the State of

Utah has jurisdiction to hear this appeal under Utah Code Ann.
§78-2-2(3)(j).
NATURE OF THE PROCEEDINGS BELOW
This case was tried to the Court on January 22, 1988.

The

trial Court then entered its Findings of Fact and Conclusions of
Law and Order dismissing Plaintiff's Complaint for failure to
state a cause of action upon which relief could be granted.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
The issues presented on this appeal are as follows:
1.

Was Plaintiff's termination of employment

for cause

unlawful?
2.

Were there any operations manual provisions involving

termination which were applicable to Plaintiff's termination for
cause?
STATUTES INVOLVED
None.
NATURE OF THE CASE
Plaintiff

sued his former employer, B.J. Titan Services

Company, (referred to as B.J. Titan) claiming that his discharge
from employment was a reduction in force and therefore he was
entitled to separation pay benefits.
that

B.J.

Titan

had

an

operating
1

Plaintiff, further alleged
manual

which

set

forth

procedures regarding discipline, that those procedures had not
been followed and as a result he was wrongfully discharged. (R.l)
The case was tried to the trial court on January 22, 1988.

The

trial court found that Plaintiff was an at-will employee of B.J.
Titan, that any policies B.J. Titan had did not constitute an
implied contract between Plaintiff and B.J. Titan, that Plaintiff
was discharged for cause, and that Plaintiff was not entitled to
separation pay benefits or damages. (R.65, Addendum 1)
then

signed

its

Order

dismissing

Plaintiff#s

The court

Complaint

for

failure to state a cause of action upon which relief could be
granted. (R.72, Addendum 2)
STATEMENT OF FACTS
B.J. Titan is an oilfield service company.

It is owned by

Dresser Industries and Hughes Tool Company. (T.143) B.J. Titan's
ownership,
significantly

management
due

to

and

corporate

mergers

and

structure

restructuring

changed

during

the

Plaintiff's employment.
Plaintiff was first employed in August of 1975 by a company
known as Byron Jackson, Inc. (T.ll)

In August of 1980 Plaintiff

was promoted to District Operations Manager for the Roosevelt
office.

By

that time Byron Jackson, Inc.'s, ownership had

changed and the company employing Plaintiff was B.J. Hughes, Inc.
In 1984 and 1985 Dresser Industries and Hughes Tool formed a
partnership. The new company was the Defendant, known as B.J.
Titan.

(T.12, 143)

As Operations Manager, the Plaintiff was
2

responsible for the Roosevelt office.
was

Kenneth

His immediate supervisor

L. Jacobs who was stationed

in Farmington, New

Mexico. (T.61)
Mr. Jacobs visited the Roosevelt office on a monthly basis.
(T.81)

Beginning in 1985 and continuing into 1986 he observed

numerous problems with Plaintiff's management of the Roosevelt
office.

These problems related to appearance, cleanliness and

safety.

The problems included a bulk plant that was cemented in,

doors to the shop were broken and would not open, the office was
dusty and dirty, the restroom did not work, was extremely dirty
and was adjacent to the eating area, fire extinguishers were not
charged and the truck washing machine leaked and had been moved
to an area where bulk materials were stored. (T.82-88)

These

problems were considered serious problems by Mr. Jacobs. (T.8889)

B.J. Titan was also concerned about the safety of its

employees.

It had

instituted

safety

incentive programs and

awards for employees who met certain safety criteria.

Plaintiff

refused to follow these programs. (T.89) The appearance of the
shop was also critical because it affected the company's public
relations and ability to obtain business in a very competitive
market. (T.88-89, 135)
Mr. Jacobs, on numerous occasions, discussed the problems
with the Plaintiff and informed him that these problems needed to
be corrected. (T.82-88)

At one time an expert was brought in

from New Orleans to discuss changes that could be made in the
3

bulk plant to make it less dusty.
authorization

Plaintiff was given the

and had the equipment necessary

to make those

changes. (T.8 2-8 3)
On July 12, 1986 Mr. Jacobs and a Vice-president of the
company, Kevin G. Williams, visited the Roosevelt office. (T.90,
13 6)

They determined that the problems had not been corrected

but were in a worse condition and new problems existed. (T.90-95,
137)

The bulk plant was still cemented in, the doors on the shop

did not work and the office was filthy.

The restroom smelled so

bad and was so dirty that the parties could not use it.

The

truck washing machine had not been fixed, was leaking water and
the walls and the shop floors were covered with water and grease.
They further discovered that the fire extinguishers had not been
charged, the company trucks had been parked with the keys still
in them and the trucks had not been maintained so they would meet
State safety inspection requirements.

Plaintiff's own company

vehicle was so dirty inside and out that the parties had to have
it cleaned before they

could use it to visit various other

locations in the area. (T.90-95, 137-140)
Mr. Williams, on this particular trip, visited all of the
B.J. Titan operations in the Western area.
Roosevelt

operation

operation

in the

was

by

system.

far

(T.137)

the

He testified that the

most

dirty

and

unsafe

It was obvious that the

Plaintiff had refused to follow any of Mr. Jacobs7 requests to
correct the problems. (T.94)
4

Mr.

Williams

returned

to

the

company

offices.

(T.140)

Discussions were held with the people in the personnel department
and the president of the company. (T.143)

A decision was made by

the personnel department and the president of B.J. Titan that
because of the company's policies on safety and cleanliness and
particularly because of Plaintiff's refusal, in over a year, to
correct any of the problems that the matter was serious enough to
require immediate discharge. (T.146, 149-150)

Plaintiff was then

contacted and informed that his employment was terminated. (T.97)
Gene Jones who was working in the B.J. Titan Farmington
office was then transferred to the Roosevelt office to take over
as Operations Manager.

Mr. Jones immediately had the Roosevelt

operation cleaned up and back in line with company policies on
safety and cleanliness. (T.97, 118, 127)
Plaintiff has claimed that his termination was a reduction
in force and that he was entitled to certain severance benefits.
(T.97)

B.J. Titan did have a policy regarding reduction in force

and the payment of severance benefits. (Addendum 3, Exhibit 2)
Because of a down turn in the oil industry in 1984 and 1985, B.J.
Titan had
(T.100)

substantially
On April

reduced

its manpower and operations.

1, 1985 B.J. Titan unilaterally passed a

reduction in force and separation pay policy. (Addendum No. 3)
That policy did not apply to individuals who were discharged for
cause. (Addendum No. 3)
substantial

reduction

The Roosevelt office experienced a
in staff under the reduction
5

in force

policy.

That reduction occurred in 1985. (T.62-63)

The firing of the Plaintiff was not a reduction in force but
was

for cause.

transferred

(T.96, 101, 141) Gene Jones was

and placed

immediately

in the Roosevelt office as Operations

Manager. (T.127) Mr. Jones then hired two additional part-time
employees.

(T.129-130)

The company also incurred substantial

expense in moving Mr. Jones to the Roosevelt operation. (T.141142)

The trial court found that the dismissal was for cause and

not a reduction in force.
Plaintiff

also

That ruling has not been appealed.

claimed

that

he

had

been

wrongfully

discharged because the company had failed to follow a discipline
procedure set forth in an old Operating Manual.

The provision in

the Operating Manual relied on by the Plaintiff was prepared in
1981 by B.J. Hughes, Inc. (Addendum 4)

The witnesses, including

the Plaintiff, testified that most employees were not aware of
the Operating Manual prepared by B.J. Hughes, Inc., that company
ownership and structure had changed and that the manual was in
some of the offices collecting dust. (T.54, 99)

Over the years

policies and operation procedures were changed unilatercilly by
each company, by written directives, verbal
changes

in

company

procedures.

instructions and

(T.96,121)

In

addition,

government imposed regulations had changed the employee hiring
and

firing

policies.

Such

regulations

included

affirmative

action, the Civil Rights legislation and other regulations
regarding discrimination. (T.142-143)
6

In addition the ownership,

name and management structure of the company had changed during
that time period. (T.54, 123, 143) The policy and procedure for
terminating employees had changed substantially by 1986.

The

witnesses agreed that the procedure in the 1981 Operating Manual
was no longer followed. (T.121-124, 142, 152) As Plaintiff stated
it varied from case to case. (T.36)
The general procedure followed by B.J. Titan was that its
supervisors were to contact the personnel department with any
problems.
decide

The personnel

what

corrective

termination.
supervisors.

department was then responsible to

That
(T.143)

action

instruction
The

should
was

personnel

be
then

used,

including

passed

department

back
makes

to
the

decisions because it is familiar with federal regulations and
other

statutes

that

were

necessary

to

consider

in

any

disciplinary procedure.
It was this procedure that was used when the Plaintiff was
terminated.

(T.121)

When Mr. Jacobs, Plaintiff's

immediate

supervisor, and Mr. Williams, the Vice-president of the company,
determined

that

serious

problems

existed

regarding

the

cleanliness and safety of the company and that the Plaintiff had
failed and refused to correct those problems, that information
was transmitted back to the personnel department.

The personnel

department and the president of the company reviewed the matter
and the decision was made by the personnel department that the
Plaintiff should be terminated. (T.147, 150)
7

SUMMARY OF ARGUMENT
1.

The fact that a predecessor employer distributed an

operating manual and that subsequent companies adopted their own
personnel

termination

automatically

and

discipline

procedures

does

create an implied contract of employment.

not
The

trial court found that the operating manual did not create any
implied contract between the parties.

The lower court also found

that Plaintiff was dismissed for cause due to his failure to
follow

company

policy

and

the

direction

of

his

supervisor

regarding cleanliness, appearance and safety of the company shop
and vehicles.
2.

Even if the old Operating Manual created an implied

contract between Plaintiff and B.J. Titan, B.J. Titan complied
with the terms of that manual when it discharged Plaintiff.

8

ARGUMENT
POINT I.
AN IMPLIED CONTRACT OF EMPLOYMENT IS NOT
NECESSARILY CREATED BECAUSE THE EMPLOYER HAS A POLICY
OR PRACTICE.
The trial court found that the Plaintiff was an at-will
employee, that there was no implied contract between the parties
and that B.J. Titan had terminated Plaintiff for just cause.
(Addendum No. 1)

Those findings are fully supported by the

evidence in this case. Plaintiff's argument that a 1981 Operating
Manual, prepared
implied

contract

by
of

B.J. Hughes, Inc., some how created
employment

at

B.J.

Titan,

is

an

neither

supported by the law of this State nor the facts of the case.
Utah has long adhered to the common law rule that employment
contracts of an indefinite duration are terminable at will by
either party.

Bihlmaier vs. Carson, 603 P. 2d 790 (Utah 1979),

Rose vs. Allied Development Company, 719 P.2d 83 (Utah 1986). The
common law rule regarding Plaintiff's argument is set forth in
Bruno vs. Plateau Mining Company, 747 P.2d 1055 (Ut. App., 1987).
In

that

case

Bruno

argued

that

the

company's

policies and

practices created an implied contract that he could enforce.

The

court rejected that argument stating:
Such is not the law in Utah which still follows the
general common law rule governing personal employment
contracts.
Id. at 1057.
This Court recently modified the common law at-will rule in
Berube vs. Fashion Centre Ltd.,

P.2d
9

, 104 Utah Adv.

Rep. 4 (1989) .

Justice Durham's decision discussed three (3)

possible exceptions to the at-will rule.

These are:

[W]here the employee's termination violates an
important public policy....A second is where an express
or implied contractual term sets forth a period of
duration or limits dismissal to cause alone. Finally,
this opinion discusses an implied covenant of good
faith and fair dealing in all employment contracts
which would serve as an exception to the at-will rule.
Id. at 13.

A majority of the court joined only in the second

exception which was that there could be an expressed or implied
contractual term which set forth a period of duration or limited
dismissal to cause.
None of the three exceptions, set forth by Justice Durham,
are applicable to this case.

The Plaintiff has not argued, and

there is no showing of any public policy involved, particularly a
substantial or important public policy.

Plaintiff did not argue

and there is no showing that his dismissal was in violation of
the covenant of good faith and fair dealing.
The only exception discussed by the Berube court which might
be applicable to the Plaintiff in this case would be an argument
that the Operating Manual set forth a period of duration or
limited his dismissal to cause.

The trial court, in this case

however, specifically found that the Plaintiff was dismissed for
cause. (Addendum 1)

There is nothing in the Operating Manual and

Plaintiff does not argue that the Operating Manual created any
period of duration for his employment.
The facts at trial showed that Plaintiff was a supervisor
10

and responsible

for the appearance and the operation of the

Roosevelt division, (T.15)

Over a substantial period of time he

had failed to carry out his duties and allowed the appearance of
the office and shop to deteriorate, was allowing vehicles to be
operated in violation of state safety standards, failed to have
fire extinguishers properly charged as required by fire codes and
failed to make improvements requested by his supervisors.

His

immediate supervisor discussed this many times with him. (T.8189)

An expert was brought in to give suggestions and still

Plaintiff refused to take any corrective action, but allowed
things to continue to deteriorate.

The decision to discharge the

Plaintiff was made by the President of the company and by the
personnel department. (T.143)
of

the

seriousness

That decision was reached because

of the problems

and the refusal

of the

Plaintiff to correct the problems.

There was no claim or showing

that

unlawful

there

was

any

Plaintiff's discharge.

illegal

or

motive

behind

the

The Plaintiff's only complaint is that

B.J. Titan failed to give him a written notice of the areas of
concern even though he acknowledged that he had received those
warnings verbally.
Plaintiff relies primarily on Piacitelli vs. Southern Utah
State College, 636 P. 2d 1063
misplaced.

(Utah 1981).

That reliance is

In Piacitelli the parties did not appeal the trial

court's finding that Piacitelli had permanent employment status
and was entitled to the procedures specified in the personnel
11

manual.

The appellate court therefore did not address the issues

before this Court. Piacitelli 636 P. 2d at 1065 f.n. 2.

The

issues the court addressed in Piacitelli related to damages.
The court, after hearing the evidence from both parties,
ruled that the facts did not show an implied contract between the
parties and therefore, Plaintiff remained an employee at-will and
furthermore, that the discharge of the Plaintiff was for cause
for failure "to comply with repeated instructions given by his
supervisors to clean and maintain the premises of the company."
(Addendum 1)

The facts fully support the court's finding.

This

court has recently created one exception to the at-will doctrine
with the possibility of two others.
applicable to the Plaintiff.

None of the exceptions are

The court also pointed out that

those exceptions should be used sparingly and with caution in
this critical area and in an area where employers and employees
need predictability.

Furthermore, due deference needs to be paid

to a managerial discretion and normal employment decisions.
Berube at 12.

12

Id.

POINT II. AN IMPLIED CONTRACT OF EMPLOYMENT WAS NOT
CREATED BY THE OPERATING MANUAL BECAUSE IT IS NOT AN
EMPLOYEE MANUAL, IT WAS NOT IN EXISTENCE WHEN PLAINTIFF
WAS HIRED, AND HAS BEEN UNILATERALLY CHANGED BY B.J.
TITAN.
There are several reasons that the Operating Manual, relied
on by the Plaintiff, does not create an implied contract between
the parties which the Plaintiff could enforce.

These reasons

are:
1.

The

manual

was

prepared

several

years

after

the

Plaintiff was hired and therefore, was not part of his contract
of employment.

Gates vs. Life of Montana Insurance Company, 638

P.2d, 1063, 1066 (Mont. 1982), Johnson vs. National Beef Packing
Company, 551 P.2d 779, 782 (Kan. 1976) and Johnson vs. McDonnell
Douglas Corp., 745 S.W.2d 661 (Missouri 1988).
was hired in August of 1975.

The Plaintiff

The portion of the Operating Manual

he relies on was prepared in 1981.

It is an Operating Manual

governing many aspects of the company business most of which have
no relevance to an employee's contract status.

Such a Manual was

not intended to be part of an employment contract.
2.

The

operating

Manual

was

prepared

by

a

company

different than the one that hired Plaintiff and different than
the company that fired the Plaintiff. (T.123)

During Plaintiff's

employment there have been at least three (3) different companies
that owned the assets where Plaintiff worked (T.11-12) and for
which Plaintiff worked as an at-will employee.
originally hired by Byron Jackson, Inc.
13

Plaintiff was

As a result of mergers,

change of ownership and change of management that company was
changed
Manual.

to

B.J.

Hughes,

Inc., which

prepared

the

Operating

As a result of additional mergers and new owners the

company was changed to B. J. Titan. (T.48-49)
3.

The Operating Manual was a unilateral expression of

company policy by B.J. Hughes, Inc., Rouse vs. People Natural Gas
Company,

605

F.

Supp. 230

(1985), Garcia vs. Aetna

Finance

Company, 752 F.2d 488 (10th Cir. 1984).
4.
Titan.

There have been unilateral policy changes made by B.J.
The

facts of this case showed

that B.J. Titan has

rejected B.J. Hughes Operating Manual. (R.36, 99, 121-124, 152)
B.J. Titan has, from time to time, issued its own written and
verbal policies that the company would follow.

Those policies

are different from those in the B.J. Hughes Operating Manual.
The policies regarding terminating employees were changed due to
changes in law and changes in the business climate.

Policies,

such as reduction in force, were instituted, requirements such as
the Civil Rights legislation and affirmative action requirements
were

imposed.

The procedure

set

forth

in the B.J. Hughes

Operating Manual is no longer in effect.
The policies regarding employees instituted by B.J. Titan
which are different than B.J. Hughes, Inc.'s manual are:
(a)

The

Reduction

(Addendum 3, T.100-102)

in Force

and

Separation

Pay

Policy.

This policy provides for severance pay

for dismissal due to a reduction in force.
14

The procedures

Plaintiff claims apply to him are not required or a part of this
policy.
was

Plaintiff has not appealed the court's finding that he

dismissed

for

cause

and

therefore,

not

entitled

to

the

oral

written

benefits of this policy.
(b)

Immediate

discharge

without

either

or

reprimands. (T.45)
(c)

Problems such as safety violations, drunkenness, etc.,

warranted immediate discharge by the supervisor. (T.39, 45)
(d)

All other dismissals or corrective action were handled

by the personnel department of B.J. Titan. (T.95, 143)
5.

There

is

no

question

that the

Plaintiff

could

terminated his employment for any reason and at any time.
Johnson

and

Company

vs. Johnson, 458 N.E.2d

668

(Ind.

Thebner vs. Xerox Corp, 480 S.2d 454 (Louis. 1985).
does

not

duration

argue

that

his

contract

for either party.

He

had

any

implied

have
Mead

1984),

Plaintiff
period

of

only claims he was not given

written notice of the deficiencies in his performance but only
received verbal warnings.
6.
Operating

Plaintiff
Manual

did

nor

employment contract.

not

did

rely

he

consider

Plaintiff's

provisions

in

deposition

the

the

provisions

it

to

be

part

of

the

of

his

Plaintiff admitted that in recent years no

one had read the manual. (T.53)
when

on

old

was

Operating

governed his dismissal. (T.47)

At the beginning of the case
taken

he

Manual

was
which

Berube at 10.
15

unaware
he

now

of

the

claims

The Operating Manual was a unilateral act by B.J. Hughes.
There was no discussion with the Plaintiff or other employees
regarding the Operating Manual.

The Operating Manual is just

that,

an

an

procedures

Operating
and

Manual

policies

not

of

the

employee

company

manual.

have

been

Those
changed

unilaterally by the company as conditions in the company and the
market place have changed.

There never was an intent by either

party that the Operating Manual be part of the Plaintiff's or any
other employee's employment contract.

The trial court's finding

that the Plaintiff was an at-will employee and that there was no
implied contract between the Plaintiff and Defendant regarding
the Operating Manual are fully supported by the facts and law and
should be sustained.

16

POINT III. WHILE DEFENDANT DENIES IT IS BOUND BY THE
OLD OPERATING MANUAL UNDER WHICH PLAINTIFF CLAIMS
RIGHTS, THE TERMINATION OF PLAINTIFF'S EMPLOYMENT FOR
CAUSE WAS CONSISTENT WITH AND NOT IMPROPER IF THE
MANUAL HAD BEEN BINDING AS BETWEEN THE PARTIES.
The

Plaintiff

claims

that he was wrongfully

discharged

because B.J. Titan failed to give him a written reprimand prior
to terminating his employment.

In making that argument Plaintiff

relies on the discipline procedure set forth in B.J. Hughes,
Inc.'s, Operating Manual dated September 1, 1981.

A review of

that procedure shows that a written reprimand was not required in
this case and that the procedure in terminating the Plaintiff was
proper.
The Disciplinary Action Procedure in the Operating Manual
(Addendum 4) states:
In using this procedure, it will be necessary for the
supervisor to evaluate the seriousness of the
situation offense or infraction, in order to apply the
to price: corrective disciplinary action. It does not
nece^3^rily mean that the disciplinary steps have to be
followed in sequence, as the case may be of such
serious importance that the employee may be immediately
discharged without the use of the preliminary steps.
(Emphasis added)
The

manual

supervisor

talks

seriousness
improve.
oral

provides

of

the

an

with

oral

the

situation and

reprimand

where

the

employee, discusses

the

shows the employee how to

It is up to the supervisor to determine the number of

reprimands.

reprimand

privately

for

to

be

The

manual

prepared

privately with the employee.

by

then
the

provides
supervisor

for
and

a

written

discussed

The manual (Addendum 4) then
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provides:
When the offense warrants
immediate, severe
disciplinary action or the progressive disciplinary
steps outlined above have failed to correct the
situation the employee is subject to discharge.
The Rules of Personal Conduct (Addendum 5) also provide for
dismissal when one fails to carry out instructions given by a
supervisor.
The Plaintiff was given

several

supervisor, Mr. Jacobs, regarding

oral

reprimands by his

the safety and cleanliness

problems and what needed to be done to correct those problems.
Mr. Jacobs testified that he followed the oral procedure because
he did not want to blemish the Plaintiff's record and he felt
that since the Plaintiff was in a supervisory position it could
be handled on a private basis.

Plaintiff's objection is that he

did not receive a written reprimand prior to his termination.

A

review of the policy shows that a written reprimand was not
required in this case.
procedures
following

states
all

that

The beginning of the disciplinary action
a

party

may

be

discharged

without

of the steps if it is of serious importance.

Finally, the provision regarding discharge provides for immediate
discharge

without

following

any

of

the

disciplinary

steps.

Plaintiff admitted that immediate discharge was appropriate when
safety violations were involved. (T.39)
The facts in this case showed that this was a serious matter
and it was determined by company personnel that it was serious
enough to warrant immediate discharge.
18

The decision for

immediate discharge was made by the president of the company.

It

was undisputed that there were serious safety problems, including
fire

extinguishers

being

inoperable, vehicles which violated

state safety requirements, shop floors which were covered with
grease and water and a restroom in an unsanitary and unusable
condition.

The Plaintiff's own company vehicle was so filthy

nobody would ride in it.

The company trucks were dirty and

Plaintiff's own office was filthy.
competitive market.

B.J. Titan was in a tight

Cleanliness and appearance is one of the

critical areas that affects customer relations.

Plaintiff had

repeatedly been asked to correct these problems and refused to do
so, but instead let the operation deteriorate further.

The top

management of B.J. Titan thought this was serious enough to
warrant an immediate discharge.
found the discharge was for cause.

19

The trial court agreed when it

CONCLUSION
The trial court's decision is fully supported by the facts
and law and should be sustained.
Respectfully submitted this 7day of April, 1989.
NIELSEN & SENIOR
Attorneys ^ r Plaintiff/
Responder

By:

&1Q1U

ClaWk B. Allffed
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ADDENDUM

ADDENDUM 1

CLARK B. ALLRED - 0055
GAYLE F. McKEACHNIE - 2200
NIELSEN & SENIOR
Attorneys for Defendants
363 East Main Street
Vernal, Utah 84078
Telephone: (801) 789-4908
IN THE SEVENTH JUDICIAL DISTRICT COURT OF DUCHESNE COUNTY
STATE OF UTAH
RAYMOND K. ARNOLD,

!
1
]}
1

Plaintiff,

FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

vs.
B.J. TITAN SERVICES COMPANY
and HUGHES TOOL COMPANY,

|
]

Defendants.

]I

Civil No. 87-CV-60D

The above captioned matter came before the Court for trial
on January 22, 1988.

Plaintiff was present and represented by

his attorney, Roland Uresk.
B. Allred.

Evidence was received, being both testimony from

witnesses and documents.
the

Defendant was represented by Clark

Court made partial

After closing arguments from counsel,
findings.

Post Trial Memoranda was

submitted, by both counsel, on the remaining issues.

The Court

having reviewed the Memoranda and being fully advised enters the
following Findings of Fact.
FINDINGS OF FACT •
1.

Defendant,

B.J.

Titan

Services

Company,

was

the

successor to Byron-Jackson, Inc., and its intermediate successor
companies.

2.

Plaintiff had been employed

by

B.J.

Titan and its

predecessor companies since August, 1975 as an at-will employee,
having no contract or agreement for his employment.
3.

Plaintiffs

employment

with

Defendant,

B.J.

Titan

Service Company, was terminated on July 14, 1986.
4.

At the time of Plaintiff's termination, Defendant, B.J.

Titan Service Company, had an "Operating Manual" which defined
procedures

to

be

followed

in

disciplining

and

terminating

employees.
5.

Defendant's

witnesses

claimed

that

the

pertinent

provisions of the manual were no longer in effect having been
amended by verbal communication to field supervisors.
6.

Those same witnesses, who were supervisory personnel of

the Defendant, also testified that other changes to the manual of
which they were aware of had been made by written memoranda from
corporate headquarters.
1.

That testimony was in accord with that of the Plaintiff

who was serving in a supervisory position when he was terminated.
8.

There was no documentary evidence that the disciplinary

procedures had been amended and therefore, they were in effect at
the time of Plaintiff's termination.
9.

The agents of Defendant, in terminating the Plaintiff,

failed to follow the procedures outlined in the Operating Manual
and there was no justification for that failure.

2

10•

Plaintiff failed to comply with the repeated

instructions given by his supervisors to clean and maintain the
premises of the company, and such failure constituted cause for
Plaintiff's termination.
11.
pay

Under the company's reduction in force and separation

policy,

reduction

in

force benefits are not payable to

employees who are discharged for cause.
12.

There

is

no mutual

assent

or

additional

requisite

consideration between the parties regarding the procedures set
forth in the Ope iting Manual.
Pursuant to the above Findings of Fact, the Court makes the
following Conclusions of Law.
CONCLUSIONS OF LAW
1.

Plaintiff was an at-will employee of Defendant, B.J.

Titan Services Company.
2.

There is no

implied

contract between

Plaintiff and

Defendant, B.J. Titan Services Company, regarding the length of
the

Plaintiff's

employment

nor

is

there

any

additional

consideration or mutual assent between the parties which would
imply the terms of the Operating Manual as part of the employment
contract with the Plaintiff.
3.

Plaintiff, being an at-will employee, is not entitled

to the protections of the provisions of the Operating Manual.
4.

Plaintiff was discharged for cause and therefore, is

3

not entitled to reduction in force benefits.
5*

Under existing law in the State of Utah# an at-will

employee may resign at his will or he may be terminated at the
will

of

the employer.

That

relationship

is of sufficient

importance in the market place that it will not be disturbed in
the

absence

of

compelling

evidence

that

the

parties

had

themselves altered their respective positions by their actions.
No such evidence was present in this case.
6.

Defendant, Hughes Tool Company, moved at the close of

Plaintiff's case to be dismissed as a Defendant and the Plaintiff
stated he had no objection* Defendant, Hughes Tool Company, was
dismissed from the case at the close of Plaintiff's case.
7.

Defendant, B.J. Titan Service Company, is entitled to

an Order dismissing the Complaint for no cause of action.
DATED t h i ^ ^ d a y of February, 1988.
Dennis L. Draney
District Judge

4
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ADDENDUM 2

CLARK B. ALLRED - 0055
GAYLE F. McKEACHNIE - 2200
NIELSEN & SENIOR
Attorneys for Defendants
363 East Main Street
Vernal, Utah 84078
Telephone: (801) 789-4908
IN THE SEVENTH JUDICIAL DISTRICT COURT OF DUCHESNE COUNTY
STATE OF UTAH
RAYMOND K. ARNOLD,
ORDER
Plaintiff,
vs.
B.J. TITAN SERVICES COMPANY
and HUGHES TOOL COMPANY,
Defendants.

Civil No. 87-CV-60D

The above captioned matter having come before the Court for
trial on January 22, 1988, the Court having entered its Findings
of Fact and

Conclusions

of Law and based

thereon the Court

hereby;
ORDERS, ADJUDGES AND DECREES that the Plaintiff's Complaint
is dismissed for failure to state a cause of action upon which
relief can be granted.
DATED thisc^/^day of February, 1988.
Dennis L. Draney
District Judge

T

REDUCTION-IN-FORCE AND SEPARATION PAY POLICY

^ ^

A p r i l 1, 1985

Scope
A l l U.S. Operations
S a l a r i e d Exempt and Non-Exempt
Hourly S t r a i g h t Time and Belo
F u l l Time Employees
Objective
To assure that all reductions-in-force are handled in a fair
and consistent manner across the Company. Separation pay is
to provide income while seeking other employment.
Policy
All BJ Titan Houston Staff, District and Sub-District Managers must submit for prior approval the names of any and
all employees to be terminated as reductions-in-force.
The information is to be submitted to the Manager, Personnel
Services or to the -Vice -President of Human Resources and
should include the employee's name, title, seniority date,
sex, age, and work location. Affected employees are not to
be notified until approval has been received from the Houston
office.
Definitions
A reduction-in-force is defined as a termination of employees
due to facility closings, consolidations, and/or decreases in
business activity.
This policy does not apply to temporary or part-time employees.
Separation pay will not be paid to employees who voluntarily
resign, or are discharged for cause.
Separation Pay - (Calculated using base pay)
Under six (6) months service - One {1) week of pay.
benefit coverage ceases on the last day worked.

All

Over six (6) months service - One (1) week of pay per
year of service. Minimum two (2) weeks, maximum twelve (12)
weeks. Vacation pay earned in the current calendar year and
not taken as of the date of separation win K*» rv*irt M*»«*ir»
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ADDENDUM 4

n T H BJ- HUGHES Inc.

faction '•!

H a l

N-

A SUBSIDIARY OF HUOHES TOOL COMPANY

1

RUHRM
D.t.

9/1/81

Revision No.

SUBJECT

2

Problem Solving and D i s c i p l i n e Procedure

The belief that nothing in the entire range of Corporate assets
is as important as people is the cornerstone of BJ-HUGHES Inc.
management philosophy.
The Company is committed to providing the best possible working
conditions for its employees. Part of this commitment is encouraging an open and frank atmosphere in which any problem complaint, suggestion or question is answered quickly and accurately
by company supervisors or management. To fulfill this commitment , the company sets the following standards:
Each employee shall be guaranteed fair and honest treatment in all aspects of his or her employment. Supervisors
and managers shall treat each employee with respectf shall
not demonstrate personal prejudice, or grant unfair advantage to one employee over another.
Each employee has the right to express his or her views
concerning company policies and practices to management.
Each employee is responsible, however, for expressing
those views in a fair and honest manner. Every employee
should be committed to making positive and constructive
criticism.
Each employee is responsible for following company rules
of conduct, policies, and practices. Should an employee
disagree with a company policy or practice, the employee
is invited to express his or her disagreement through the
company's Open Door and problem-solving procedure. But an
employee is expected to comply with the disputed policy
or practice until the disagreement is resolved and the
policy or practice is changed.
No employee shall be penalized — formally or informally —
for voicing a disagreement with the company or using the
Open Door problem^solving procedure.
Every complaint, question, problem or suggestion shall be
considered and answered as quickly as possible. In the
case of formal action by an employee, the answer and an
explanation shall be given in writing.
An employee shall present his or her own case. But a representative of the personnel department shall advise the
employee in an objective, honest, and fair manner.

Page 2
Problem Solving Procedure
Each Employee shall follow these steps to express and resolve pro*
blems, concerns, and disagreements.
1#

An employee should first bring the comolaint to his or her
immediate supervisor, unless the complaint concerns that
supervisor. In this case, the employee should go directly
to the next level of management. The supervisor shall
answer the employee within three working days.

2.

If the employee is not satisfied, he or she may appeal the
complaint to the next level of management. The manager shall
reply within five working days and may consult with the proper personnel staff for assistance.

3.

If the employee remains unsatisfied, his or her final appeal
is to the Manager of Emplovee Relations, who shall answer
the employee's complaint within five workinq days, unless
extraordinary circumstances require a short delay. The time
for the final appeal may be delayed by mutual consent.

4.

It is hoped that the employee will follow the Problem Solving
procedure before taking any other action. The company also
feels it is the employee's responsibility to follow the rule,
policy, procedure, or directive in question until the grievance is resolved. Of course, this does not apply when an
employee submits evidence that his or her safety, security,
health and/or well-being are endangered.

Disciplinary Action Procedure
In using this procedure, it will be necessary for the supervisor to
evaluate the seriousness of the situation, offense or infraction, in
order to apply the proper corrective disciplinary action. It does
not necessarily mean that the disciplinary steps have to be followed
in sequence, as the case may be of such serious importance that the
employee may be immediately discharged without the use of the preliminary steps.
Correction
While correction or reinstruction is not necessarily a step in the
discipline procedure, the supervisor must determine that the employee
has been properly instructed and has knowledge of the proper methods
of conducting himself before more serious action is taken. Correctior
or reinstruction shall cause no reflection against the employee's record, as it is the policy of the Company that all employees be given
complete indoctrination and job instruction.

Section 9
Page 3

Oral Reprimand
When correction or instruction has failed, and a well-known rule has
been violated, or any other situation has developed that necessitates
stringent disciplinary action, the supervisor will then take the proper steps to initiate the oral reprimand. In taking this reprimand
action/the supervisor will, after obtaining all the facts of the
case, talk privately with the employee and indicate the seriousness
of the situation. He will be firm and positive as to further possible action in the event of recurrence. The supervisor will be constructive and show the employee how to improve. Depending on the
seriousness of the situation, the supervisor will determine the number of oral reprimands necessary and may, if in his opinion the
circumstances warrant, forward to the Personnel Department a written
statement of the facts of the meeting(s) for inclusion in the employee's
personnel file.
Written Reprimand
When one or more oral reprimands have failed to correct the situation,
or when the initial action of the employee is of such serious consequence, the supervisor will then initiate the written reprimand.
This written document will be prepared by the
will be discussed with his superior, prior to
employee. It will contain a complete summary
showing all the facts related to the case and
actions taken in the natter.

immediate supervisor and
discussing it with the
of the entire situation,
previous supervisory

The supervisor will then privately discuss the written reprimand with
the employee. He will point out to the employee the extreme seriousness of the situation and, at the same time, make every effort to
assist the employee at the conclusion of the interview.
The reprimand will be forwarded to the Personnel Department where it
will be included in the employee's personnel file.
Disciplinary Time Off
At times neither oral or written reprimands are appropriate and disci
plinary time off without pay is necessary. When an employee is given
disciplinary time off it must be accompanied by a written reprimand
statement as indicated above.
Discharge
When the offense warrants immediate severe disciplinary action or the
progressive disciplinary steDs outlined above have failed to correct
the situation the employee is subject to discharge. Prior to discharging an employee the immediate supervisor must discuss the matter
fully with his superior and prenare a written statement of the need
for discharae.
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BJ-HUGHES inc.
A SUBSIDIARY OF HUOHES TOOL COMPANY

HUGHES

SMtlon.
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Ravition No..

SUBJECT

Rules of Personal Conduct

It is the policy of B J-HUGHES to treat all employees equitably and to enforce
reasonable rules of personal conduct throughout the Company.
To assure the fair administration of this policy the following rules of personal
conduct have been established.
All employees must be informed at the time of employment that any of the
following acts, or those of a comparable nature even though not listed herein,
will not be tolerated and<qrill be considered sufficient reason for dismissal.
1. Falsification of employment or other company records.
2. Disorderly conduct.
3. Willful damage to property of the company, other employees, or customers.
4. Insubordination or refusal to carry out instructions given by another
employee when acting in his official or assigned capacity.
5. Attempt to coerce, abuse or insult another employee .
6. Indulgence in malicious gossip, false accusation or other acts that tend
to destroy friendly relations between the company and employees, between
employees, between the company and its customers, or to interfere in
any way with operations.
7. Carrying or consuming intoxicating liquor or drugs in company vehicles;
during the performance of assigned duties; reporting for work when under
the influence of liquor or drugs.
8. Dishonesty, theft, or commission of any criminal act.
9.

Fighting.

10. Gambling in any form on company property or while on duty.

OPERATING MANUAL - Rules of Personal Conduct (contfd.)
11. Possession or display of weapons on company property at any time.
Guns, knives. etc., must not be carried in company vehicles.
12. Violation of any established safety rule or procedure.
Copies of these rules are to be posted in all working areas of each location.

CERTIFICATE OF MAILING
I hereby certify that I mailed four copies of
Brief of the Defendant/Respondent, postage prepaid
to Roland Uresk and Machelle FitzgeraldyiZions Bank
North 200 East, Roosevelt, Utah 84066 wis^ "7day/T>f
Clark^B. AllredF:
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Building, 156
April, 1989.
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