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JERALD N. ENGSTROM #8178
MAURICE RICHARDS, #2736
Attorneys for Plaintiff

2568 Washington Blvd., Suite 200
Ogden, Utah 84401

Telephone: (801) 394-0231

FAX: (801) 334-9662

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR WEBER COUNTY, STATE OF UTAH

KENNETH E. WINWARD, ) MOTION FOR LIMITING THE
EVIDENCE THAT MAY BE
Plaintiff, ) INTRODUCED AT THE TRIAL
V. ) Case No. 053900338
GERALDINE W. GOODLIFFE, )
Defendant. ) Judge: W. Brent West

COMES NOW, the Plaintiff, by and through his attorneys of
record, and hereby moves this court for an Order to limit the
evidence to be introduced at the trial to the items raised in the trust
itself or the Complaint and now allow any evidence related to
personal property that was not transferred into the Trustee’s name by
the Trustor prior to her death, or gifts made to either party that were

not designated in writing signed by the Trustor as express



advancements or insurance or joint tenancies in accordance with the
terms of the trust or were made more than six years prior to the
Trustor’s death as prohibited by Section 78-12-23 Utah Code
Annotated.

This Motion is supported by the attached memorandum.

DATED this 4™ day of April, 2008.

-

JERALD N. ENGSTROM

%@Wm«g ﬁzﬂw/

MAWVRICE RICHARDS
Attorneys for Plalintiff

CERTIFICATE OF MAILING

I hereby certify that I hand delivered on April 4, 2008, a true
and correct copy of the foregoing document(s) to the following

individual:

Robert A. Echard, Esq.
2491 Washington Blvd., Suite 200
Ogden, Utah 84401
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UTAH STATE LEGISLATURE Home | Site Map | Calendar | Code/Constitution | House | Senate | Search

Title/Chapter/Section: l_ .

Utah Code

Title 25 Fraud

Chapter 5 Statute of Frauds

Section 4 Certain agreements void unless written and signed.

25-5-4. Certain agreements void unless written and signed.

(1) The following agreements are void unless the agreement, or some note or memorandum of the
agreement. is in writing. signed by the party to be charged with the agreement:

(a) every agreement that by its terms is not to be performed within one year from the making of the
agreement;

(b) every promise to answer for the debt. default, or miscarriage of another;

(c) every agreement. promise. or undertaking made upon consideration of marriage, except mutual promises
to marry:

(d) every special promise made by an executor or administrator to answer in damages for the liabilities, or to
pay the debts, of the testator or intestate out of his own estate:

(e) every agreement authorizing or employing an agent or broker to purchase or sell real estate for
compensation; and

(f) every credit agreement.

(2) (a) As used in Subsection (1)(f) and this Subsection (2):

(i) (A) "Credit agreement" means an agreement by a financial institution to:

(I) lend. delay, or otherwise modify an obligation to repay money, goods, or things in action;

(IT) otherwise extend credit: or

(1IT) make any other financial accommodation.

(B) "Credit agreement" does not include the usual and customary agreements related to deposit accounts or
overdrafts or other terms associated with deposit accounts or overdrafts.

(i1) "Creditor" means a financial institution which extends credit or extends a financial accommodation under
a credit agreement with a debtor.

(ii1) "Debtor" means a person who seeks or obtains credit, or seeks or receives a financial accommodation,
under a credit agreement with a financial institution.

(iv) "Financial institution" means:

(A) a state or federally chartered:

(I) bank;

(1I) savings and loan association;

(IIT) savings bank;

(IV) industrial bank; or

(V) credit union; or

(B) any other institution under the jurisdiction of the commissioner of Financial Institutions as provided in
Title 7, Financial Institutions Act.

(b) (1) Except as provided in Subsection (2)(e). a debtor or a creditor may not maintain an action on a credit
agreement unless the agreement:

(A) is in writing;

(B) expresses consideration;

(C) sets forth the relevant terms and conditions: and

(D) is signed by the party against whom enforcement of the agreement would be sought.

(i1) For purposes of this act, a signed application constitutes a signed agreement, if the creditor does not



Utah Code

rage £ o1 2

customarily obtain an additional signed agreement from the debtor when granting the application.
(c) The following actions do not give rise to a claim that a credit agreement is created,

unless the agreement satisfies the requirements of Subsection (2)(b):

(1) the rendering of financial advice by a creditor to a debtor:

(i1) the consultation by a creditor with a debtor: or

(1i1) the creation for any purpose between a creditor and a debtor of fiduciary or other business relationships.

(d) Each credit agreement shall contain a clearly stated typewritten or printed provision giving notice to the
debtor that the written agreement is a final expression of the agreement between the creditor and debtor and the
written agreement may not be contradicted by evidence of any alleged oral agreement. The provision does not
have to be on the promissory note or other evidence of indebtedness that is tied to the credit agreement.

(e) A credit agreement is binding and enforceable without any signature by the party to be charged if:

(i) the debtor is provided with a written copy of the terms of the agreement:

(i1) the agreement provides that any use of the credit offered shall constitute acceptance of those terms: and

(111) after the debtor receives the agreement. the debtor. or a person authorized by the debtor. requests funds
pursuant to the credit agreement or otherwise uses the credit offered.

Amended by Chapter 92, 2004 General Session
Download Code Section Zipped WordPerfect 25 05 _000400.ZIP 3.654 Bytes

<< Previous Section (25-5-3)  Next Section (25-5-5) >>

Questions/Comments | Utah State Home Page | Terms of Use/Privacy Policy
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UTAH STATE LEGISLATURE Home | Site Map | Calendar | Code/Constitution | House | Senate | Search
Title/Chapter/Section: L__,_”m ~, GoTo *
Utah Code

Title 75 Utah Uniform Probate Code
Chapter 2 Intestate Succession and Wills
Section 609 Ademption by satisfaction.

75-2-609. Ademption by satisfaction.

(1) Property a testator gave in his lifetime to a person is treated as a satisfaction of a devise in whole or in
part, only if:

(a) the will provides for deduction of the gift:

(b) the testator declared in a contemporaneous writing that the gift is in satisfaction of the devise or that its
value is to be deducted from the value of the devise: or

(c) the devisee acknowledged in writing that the gift is in satisfaction of the devise or that its value is to be
deducted from the value of the devise.

(2) For purposes of partial satisfaction. property given during lifetime is valued as of the time the devisee
came into possession or enjoyment of the property or at the testator's death, whichever occurs first.

(3) If the devisee fails to survive the testator, the gift is treated as a full or partial satisfaction of the devise. as

appropriate, in applying Sections 75-2-603 and 75-2-604. unless the testator's contemporaneous writing
provides otherwise.

Repealed and Re-enacted by Chapter 39. 1998 General Session
Download Code Section Zipped WordPerfect 75_02_060900.ZIP 2,072 Bytes

<< Previous Section (75-2-608) Next Section (75-2-610) >>

Questions/Comments | Utah State Home Page | Terms of Use/Privacy Policy
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RULES ON TWO ISSUES, DETERMI

VD27341430 pages' 7

053900338 GOODLIFFE,GERALDINE W
IN THE SECOND JUDICIAL DISTRICT COURT
WEBER COUNTY, STATE OF UTAH ERL |

!

KENNETH E. WINWARD,, 3 NOV - 3 2008

Plaintiff, )

DECISION DISTSRIig_g ggum
Vs.
NOV 32008
Judge: W. Brent West

GERALDINE W. GOODLIFFE, Clerk: Pamela Allen

Defendant. Case: 053900338

After the trial, the Court took under advisement two issues. The first issue was a
determination of the amounts that the Plaintiff, Kenneth E. Winward, owes the Myrtle Winward
Trust for monies advanced to him. The second issue was to determine the value of 6.5 acres of
real property still remaining in the trust. Each of the major issues has several sub-issues.

In order to facilitate a determination of the real estate property value, the Court gave both
parties 60 days to obtain bids on the real property. To be candid, in hindsight, this was a mistake.
That effort created more problems for the Court than it resolved.

The Court will address each issue and its sub-issues separately.

The Court finds that the Plaintiff received $630,443.00 in advanced trust monies. At trial,
the Defendant, Geraldine W. Goodliffe, claimed $727,479.21 in advancements. However, the
Court is satisfied that several of the amounts claimed in the Defendant’s exhibit are appropriately
accounted for and should not be attributed to the Plaintiff as advancements against the trust. The
amounts deducted by the Court included the $69,000.00 the Plaintiff allegedly received as

proceeds from the sale of the Club Manhattan, the $2,516.00 paid to W. Michael Hunter to

0182
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Decision

Case 053900338

resolve a civil lawsuit and a $10,700.00 personal check written from Myrtle Winward to the
Plaintiff. These amounts total $82,206.00.

In addition, the Defendant claims $235,000.00 in total advancements for transactions that
involved Myrtle Winward’s home. However, the Court found the figure of $228,494.79,
stipulated to and admitted to, by the Plaintiff, is the more reliable amount and adopts that figure.

For clarity, the Court has attached a copy of the Defendant’s exhibit that the Court relied
upon at trial and has highlighted, in yellow, the amounts it has deducted.

The second issue under advisement is the value of the 6.5 acres of real estate still in the
trust. The Defendant submitted an appraisal that placed the value of the property at $196,000.00.
In contrast, the Plaintiff testified that the property was worth anywhere from $95,000.00 to
$100,000.00 an acre, for a total value of between $617,500.00 and $650,000.00.

Subsequent to the trial, the Court received two other offers for the purchase of the
property. The first offer, from David Green, was an offer of $472,500.00 for the entire property.
The second offer was from Commercial Partnership Etal, who offered $75,000.00 an acre, but
who only wanted to purchase the prime two acres of the 6.5 acres of property.

Although these offers are objected to by the Defendant, the Court is admitting the offers
for the Court’s consideration in its determination of the value of the real property. However,
having said that, and after reviewing the offers and considering them, the Court rejects the values
that the two offers have placed on the property.

The offer submitted by Commercial Partnership Etal is not helpful, to the Court because

-
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Case 053900338

it only values the two prime acres of the entire 6.5 acres. Clearly, the other 4.5 acres have some
value, but Commercial Partnership Etal does not want to purchase those 4.5 acres and thus gives
no value to them. As a result, that offer simply doesn’t help the Court in determining a value for
the entire 6.5 acres.

The Dave Green offer is rejected by the Court because there are myriad conditions and
contingencies that would have to occur, at considerable expense to the trust, to bring about the
purchase price of $472,500.00. So, although the Court considered the offers, the Court gives
little, if any weight, to their reflected values.

One footnote on this issue is in order. On Wednesday, October 28, 2008, Dave Green
contacted the Court’s clerk. Mr. Green wanted to know the status of the case and wanted his
$10,000.00 earnest money returned. The Court authorized the return of Mr. Green’s earnest
money. This was done for several reasons. The Court never solicited a sale for the property. The
Court never ordered the parties to sell the property. The Court never ordered the parties to enter
into real estate agreements to purchase the property. The Court wasn’t even actually aware that
the $10,000.00 earnest money was deposited into the Court until Mike Green contacted the clerk
and she retrieved the file and it was reviewed by the Court. In addition, the Defendant always
made it perfectly clear at the trial that she had no interest in or desire to sell the property until this
lawsuit was resolved. Finally, the only thing the Court intended was to give the parties an
opportunity to solicit bids on the value of the property that might help the Court in reaching an

appropriate value, given the parties’ vastly disparate evidence at trial.

<o
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With all this being said, the Court finds the value of the 6.5 acres of real property to be
$196,000.00. The appraisal contains the best and most reliable evidence submitted to the Court,
in regards to the value of the entire 6.5 acres. The Court acknowledges that the value may be on
the conservative side. However, given the current economy and real estate market, it may also be
generous.

At trial, the Defendant submitted a record of the administrative expenses that were
incurred by the trustees. These totaled $25,400.00. They were uncontested and appear to be fair
and reasonable. The Court adopts this amount as its finding on this issue.

In analyzing the distribution of the trust assets, the Court utilizes the following formula.
The trust estate currently has $223,441.00 in it. The Plaintiff was advanced $630,443.00 in trust
monies. No monies were advanced to the Defendant. Totaling those amounts puts the total trust
amount at $853,884.00. Subtracting the trust’s administrative costs of $25,400.00, for which both
parties are equally responsible, leaves $828,484.00. Dividing that amount between the two
parties, as required by the trust, gives each of the parties’ $414,242.00. However, the Plaintiff has
already received $630,343.00 in advance payments. Subtracting the Plaintiff’s share of the trust,
$414,242.00 from the Plaintiff’s advance payments of $630,443.00 means the Plaintiff owes the
trust $216,201.00.

As to interest, the Court previously ruled from the bench at the close of the trial, that the
advance payment amounts were subject to interest at the statutory rate of 10% per year from the

date that these monies were advanced to the Plaintiff. In this instance, the 10% interest rate

0195
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Case 053900338

should only apply to the $216, 201.00 that was over and above the amount that the Plaintiff
would have received under the trust. To apply interest to the total amount of advance payments
($630,443.00) would be penalizing the Plaintiff for using his own money. Besides, the trust talks
in terms of advancements, not loans. However, the Plaintiff should not be allowed to use the
Defendant’s share of the trust estate without paying a reasonable rate of interest, especially
having used the monies without the approval of the Defendant and fellow co-trustee.

The Defendant substantially prevailed on almost all the issues. Given the Court’s
previous ruling from the bench that the Plaintiff breached his trustee’s fiduciary duties, the
Defendant is awarded $19,000.00 in attorneys’ fees. The Court finds the attorneys’ fees,
submitted by the Defendant, are both reasonable and necessary.

As previously ordered, the attorney for the Defendant will please prepare Findings of
Facts, Conclusions of Law and a Judgment or Order, consistent with this Ruling.

Dated this 30™ day of October 2008.

. 8- N

Judge W. Brent West
Second District Court

e
dw)}
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CERTIFICATE OF MAILING

o

[ hereby certify that on the ;g day of November, 2008, I mailed a true and correct copy of
the foregoing Decision to the parties as follows:

Robert A. Echard
2491 Washington Blvd Suite 200
Ogden, Ut 84401

Jerald N. Engstrom
2568 Washington Blvd Suite 200
Ogden, Ut 84401

/) G\

" Deputy Clerk
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Group

Date

From

Amount _ Notes
1] 8/25/1987|United Savings 50,000.00 jDown payment for Club Manhattan
2 1990 1,290.00 |Various expenses paid by Richard for Club Manhattan
3] 12/5/1990 5,000.00 |Paid for payroll for Club Manhattan
4 1991 56,079.77 |Club Manhattan expenses
Club Paid Utah State Tax Commission for payroll taxes for Club Manhattan for 1990
tanhattan 5] 6/12/1991 1,603.10 |payroll taxes
6 1991 61,500.00 |Used to reimburse Kent Bangerter's down payment for Club Manhattan
7 1991 1,331.41 |Paid Job Service to Club Manhattan
Dick loaned money to Jerry Gatto to help him buy the club from Ken because Ken
8 1992 25,000.00 |asked him to.
1992 69,000.00 |Ken received from the sale of Club Manhattan for his benefit.
Total: Club Manhattan 270,804.28
9] 5/5/1994|Bank of Utah 51,345.00 |Loan taken out on Myrtle's house; the proceeds went to Ken
Took out $90,000 loan on Myrtle's house from Great Western and paid off the
10] 12/28/1994|Great Western Thrift and Loan 38,655.00 |$51,345 to Bank of Utah; the proceeds went to Ken.
Took out $115,000 loan on Myrtie's house from First Community and paid off the
rtle's House| 11} 10/30/1995|First Community Bank 25,000.00 |$90,000 to Great Western, the proceeds went to Ken.
Took out an additional $115,000 loan on Myrtle's house from KeyBank; proceeds
12| 3/26/1997|KeyBank 115,000.00 |went to Ken.
Took out $235,000 loan on Myrtie's house from First Franklin and paid off the
13] 12/29/1998]First Franklin Financial Corp 5,000.00 |$115K due First Community and Key Bank.
Total: Myrtle's House 235,000.00
ttorney Joe 14] 11/29/1990|Merrill Lynch 4,000.00 |Attorney Joe Bottom
Bottom 14 1991 United Savings Check # 106 4,315.00 |Attorney Joe Bottom
Total: Attorney 8,315.00 _
15 1987 2,000.00 ]Line of credit on Beth's house paid by Dick.
16] 8/23/1988 2,516.00 |Civil matter resolved by payment to W. Michael Hunter
17 1989 150,000.00 |3 C. D.s pledged as collateral on loan for Ken on which Ken later defaulted.
18 1989 18,770.15 |Pay off interest on Bank of Utah loan for Ken.
7/19/1989 Ken's bankruptcy finalized
scellaneous | 19 1991 12,392.00 |Interest paid on Ken's loan form West One Bank
20 1991 771.77 |Paid finance charges on Ken's car
21 1991 500.00 |Paid to IRS by cashiers check
22| 5/10/1991|Merrill Lynch 5,000.00 |Check written to Ken Winward
23] 7/2/1991|United Savings Bank 10,710.01 |Loan taken out by Richard with proceeds going to Ken.
24| 6/2/1998|Bank of Utah 10,700.00 |Personal check written by Myrtle to Ken.
Total: Miscellaneous 213,359.93

Total

727,479.21

0198
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OBERT A. ECHARD
ATTORNEY AT Law
91 WASHINGTON BOULEVARD

Surte 200
Ocpen, Utan 84401

(801) 393-2300
Fax: (801) 393-2340

SECOKS Dig
ROBERT A. ECHARD, 953 AN 09 2000 o SSTRICT copus
Attorney for Defendant 053 JLH - 9 r ¥ 10:
2491 Washington Blvd., Suite 200 29
Ogden, Utah 84401
Telephone: (801) 393-2300

Facsimile: (801) 393-2340

IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY
OGDEN DEPARTMENT, STATE OF UTAH

KENNETH E. WINWARD,
FINDINGS OF FACT AND
Plaintiff, CONCLUSIONS OF LAW

VS.
GERALDINE W. GOODLIFFE,

Case No. 053900338
Defendant. Judge: ¥—Brent-West \(\/Qﬁi‘

FINDINGS OF FACT

The above-entitled matter came on for trial before Judge Brent West on April 7, 8,
and 10, 2008. The Plaintiff was present and represented by his attorneys, Jerald Engstrom
and B. Maurice Richards. The Defendant was present and represented by her attorney,
Robert Echard. The court having received testimony and exhibits, took the matter under
advisement. The court issued a Memorandum Decision on the 30" day of October, 2008.
Now therefore, the court makes the following findings of fact.

1. The Plaintiff and Defendant are siblings, and the children of Richard E.
Winward and Myrtle Winward.

2. Richard E. Winward and Myrtle Winward created separate trust agreements

on September 12, 1980. Richard and Myrtle Winward executed pour over wills, which

"ﬁ
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)BERT A. ECHARD
ATTORNEY AT LAW
| WASHINGTON BOULEVARD

Suite 200
OGpEN, UTaH 84401

(801) 393-2300
Fax: (801) 393-2340

provided that any of their assets that they had not already placed into the trust would
automatically go into the trust upon their death. Both trust agreements provided upon the
death of the trustor, the assets would be divided into two separate trusts. One trust would be
a marital trust for the surviving spouse, and the other would be a residual trust for the parties’
two children.

3. Richard E. Winward died on August 1, 1992. Myrtle Winward died on June
23,1999.

4. Richard Winward’s assets, which did not go into the marital trust for the
benefit of his spouse who survived him were to go into a residual trust to be distributed
equally to the children. The assets in the residual trust created by Richard Winward were to
be distributed to the children upon the death of the surviving spouse, Myrtle Winward. The
assets in the Myrtle Winward trust were to be distributed to the children upon her death.
Consequently, all of the assets from the Richard E. Winward trust and the Myrtle Winward
trust that were not used by Myrtle Winward during her life were to be distributed to the
children equally after the death of Myrtle Winward, which was June 23, 1999.

5. Paragraph 5 of both the Richard Winward and Myrtle Winward trusts states in
part as follows, “Assets received from the trustor by any of the trustee’s children, by means
other than the expressed conditions of this instrument, such as through life insurance,
beneficiary arrangements, joint tenancy survivorship, or expressed advancements, shall be
taken into account in making such equal distribution...”

6. The court interprets paragraph 5 of the trust to state that the entire trust shall

be divided equally at the time that the second trustor, Myrtle Winward dies. In addition, any
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OBERT A. ECHARD
ATTORNEY AT LAW
11 WASHINGTON BOULEVARD

Surre 200
OGbEN, UTaH 84401

(801) 393-2300
Fax (801) 393-2340

other transfers of property that occurred between the trustor and the children, shall be taken
mnto account 1n determining an equal distribution The three items listed n paragraph 5 of
the trust are not exclusive They are only illustrative of the possible transactions that could
occur between the trustor and his or her children

7 On the death of Richard E Winward, Myrtle Winward, Geraldine Goodliffe,
and Kenneth Winward were appointed to act as joint trustees On the death of Myrtle
Winward, Geraldine Goodhffe and Kenneth Winward were the joint trustees

8 ~ All transactions involving the assets of either trust had to be approved by all
of the trustees All transfers of the marital trust assets by Kenneth E Winward, without the
consent of Geraldine Goodhiffe was a breach of Kenneth Winward’s duties as a trustee The
court finds that the Plaitiff received monies from the trust without the knowledge or consent
of the Defendant during the time that the Plaintiff was a joint trustee of the trust with the
Defendant The use of the trust assets by Kenneth E Winward without the consent and
knowledge of Geraldine Goodliffe. was a breach of Kenneth Winward’s duties as a trustee,
and constituted a defalcation or misappropriation of trust funds while acting m his fiduciary
capacity as a trustee

9 The court finds that the Plaintiff, Kenneth E Winward received an
advancement of trust monies Between August of 1987 and 1992, the Plamtiff received
$201,804 28 1n connection with Club Manhattan, a nightclub acquired and operated by the
Plamtiff

10 The Defendant claims that the Plaint1ff received between May 5, 1994 and

December 29, 1998, $235,000 associated with Myrtle Winward s home. The Plamtiff, in his
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BERT A. ECHARD
{TTORNEY AT Law
‘WASHINGTON BOULEVARD

Suite 200
OGpEN, UTan 84401

(801) 393-2300
‘ax: (801) 393-2340

pleadings, admitted that he received $228,494.79 on Myrtle Winward’s home. The court
finds the more accurate sum is the $228,494.79 as admitted by the Plaintiff.

11. The court finds that the Plaintiff received $8,315 to pay attorney fees to his
attorney, Joe Bottom.

12. The Defendant claimed that the Plaintiff received money between 1987 and
1998, 1n the total sum of $213,359.92. The court deducted from this sum $2,516, which was
paid to W. Michael Hunter to resolve a civil matter, and $10,700 which was a personal check
written by Myrtle Winward to Kenneth Winward.

13. A portion of the assets received by the Plaintiff included a loan of $10,710.01
as of July 2, 1991. The statute of limitations as to said loan i1s waived because the statute
does not begin to run until a trustee makes an accounting of the funds received by the trustee.
The Plantiff has not made an accounting of these funds to the date of the trial, and therefore,
the statute of limitations is waived or it did not begin to run.

14. The Defendant claimed the Plaintiff received $727,479.21 from trust assets.
After the deductions made by the court, the court finds that the Plaintiff received trust monies
and assets 1n the sum of $630,443.

15. One of the assets in the trust consists of 6.5 acres of real estate, located in
North Ogden, Weber County, State of Utah. The Defendant submitted during the trial, an
appraisal and testimony that placed a value on the property of $196,000. The Plaintiff
testified that the property was worth between $95,000-$100,000 per acre, for a total value
between $617,500, and and $650,000. Subsequent to the trial, the court received two offers

for the purchase of the property. The Defendant objected to the court receiving these offers.
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The Defendant’s objection was overruled, and the court received the offers. However,
having received the offers, the court, after reviewing the same, rejected the values that the
two offers had placed on the property.

16.  An offer submitted by Commercial Partnerships et al is not helpful, because it
only values the two prime acres of the entire 6.5 acres. The offer does not help the court in
determining a value for the total 6.5 acres.

17.  The offer from David Green is rejected by the court because of myriad
conditions and contingencies that would have to occur at considerable expense to the trust to
bring their purchase price to $472,500, as listed on the offer. The court gives little, if any
weight to the value reflected in the offer.

18.  During the course of the trial, the Defendant made it clear that she had no
interest or desire to sell the property until the lawsuit was resolved. The court intended by
allowing the Plaintiff 60 days to obtain bids on the property to obtain information that might
help the court in reaching an appropriate value for the property, given the disparity in the
testimony and evidence the court received during the trial. As stated above, the offers did
not assist the court in determining the value of the real property. The court finds that the
appraisal submitted by the Defendant contains the best and most reliable evidence submitted
to the court in regards to the value of the entire 6.5 acres. The court acknowledges that the
value may be on the conservative side, however, given the current economy and real estate
market, it may also be generous. The court finds that the value of the 6.5 acres of real
property is $196,000.

19.  During the trial, the Defendant submitted a record of the administrative
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expenses that were incurred by the trustees. These totaled $25,400. They were uncontested
and appeared to be fair and reasonable. The court adopts this amount as its finding on this
issue. The cost of both the real property and personal property appraisals are appropriately
chargeable against the trust.

20. The court finds that the trust currently has trust assets valued at $223,441.
This consists of the 6.5 acres of real property valued at $196,000, six shares of water stock
and undistributed trust funds. The Plaintiff received $630,443 in trust monies. No monies
were received by the Defendant. The total of these amounts puts the total trust value at
$853,884. Subtracting from the trust administrative costs of $25,400, for which both parties
are equally responsible, leaves $824,484. Dividing that amount by two parties, as required
by the trust, gives each party $414,242. The Plaintiff has already received $630,343 in trust
payments. Subtracting the Plaintiff’s share of the trust of $414,240 from the $630,443
received by the Plaintiff, means the Plaintiff owes the trust $216,201.

21. The court finds that the state statutes provide that if there is no agreement on
the amount of interest to be charged, then the interest will be 10% per annum.

22. The Defendant has claimed that the Plaintiff should be responsible for paying
10% on all the monies he received from the trust. The court finds that the 10% per annum
interest shall only apply to the $216,201 that was over and above the amount that the
Plaintiff should have received as his share of the trust. To apply interest to the total amount
of $630,443 would be penalizing the Plaintiff by using his own money. The trust talks in
terms of advancements, not loans. However, the Plaintiff should not be allowed to use the

Defendant’s share of the trust estate without paying a reasonable rate of interest, especially
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having used the monies without the approval of the Defendant, a co-trustee. The monies
received by the Plaintiff from the trust, were received by him between 1987 and 1998. 10%
interest per annum on the $216,201 owed to the trust shall begin with December 1998. 10%
per annum interest on $216,201 on from December 1998 through December of 2008 amounts
to $344,564. The court finds that the Plaintiff owes to the estate in principle and interest
through December 2008, the sum of $560,765.

23. The monies owed to the estate belong to the Defendant. Therefore, the
Defendant is granted a judgement against the Plaintiff in the sum of $560,765 through
December 2008. Thereafter, said judgements shall bear interest at the rate of 10% per annum
until paid in full.

24. After the death of Geraldine Goodliffe, both the Plaintiff and Defendant
received miscellaneous property from the trust. During the course of the trial, both the
Plaintiff and the Defendant stipulated that they would each keep the miscellaneous personal
property without requiring an accounting or contribution from the other. This stipulation did
not involve the trust monies received by the Plaintiff as more specifically set forth in these
findings.

25. The court finds that the Plaintiff breached his fiduciary duties, and that the
Defendant substantially prevailed on all of the issues. Therefore, the Defendant 1s awarded a
judgement against the Plaintiff for attorney fees in the sum of $19,000. The court finds that
the attorney fees incurred by the Defendant were both reasonable and necessary.

CONCLUSIONS OF LAW

1. The Defendant should be granted a judgement against the Plaintiff for
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principle and mterest through December 2008, n the sum of $560,765 to bear interest

thereafter at 10% per annum
2 The Defendant should be awarded a judgement against the Plaintiff for
attorney’s fees and costs i the sum of $19,000

3 The terms, provisions, and conditions contained mn the Findings of Fact should

Ny, R s

DISTRICT COURT JUDGE

be included as part of the court’s Conclusions of Law

DATED this 73 /day of December, 2008

NOTICE TO COUNSEL
TO PLAINTIFF AND HIS COUNSEL:

You will please take notice that the undersigned attorney for the Defendant will
submit the foregoing Order to the Judge for his signature upon the expiration of five (5) days
from the date this notice 1s mailed to you, allowing three (3) days for mailing, unless written
objection 1s filed prior to that time, pursuant to Rule 7(F) of the Rules of Civil Procedures

Kindly govern yourself accordingly

DATED this @f day of December, 2008 %
e Y Y

ROBERT A ECHARD
Attorney for Defendant
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that I mailed a true and correct copy of the foregoing

document(s), postage prepaid. to the following mdividual(s):

Jerald N Engstrom
B Maurice Richards. Jr.
2568 Washington Blvd. Suite 200

Ogden, UT 84401

Nel
DATED this ‘Z

1

day of December, 2008.

Hatfo. Raduping

LEGAL ASSISTANT

-

(]
o
v
et




OBERT A. ECHARD
ATTORNEY AT Law
'1 WASHINGTON BOULEVARD

SurTe 200
OcpeN, UTaH 84401

(801) 393-2300
Fax: (801) 393-2340

JAN 09 appg  SECTHTDISTRICT coyp-
ROBERT A. ECHARD, 953 W3R -9 Pt p2: 29

Attorney for Defendant ORDER

2491 Washington Blvd., Suite 200 l I I
VD27814587 pages: 3

Ogden, Utah 84401
Facsimile: (801) 393-2340 053900338 GOODLIFFE,GERALDINE W

Telephone: (801) 393-2300

IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY
OGDEN DEPARTMENT, STATE OF UTAH

KENNETH E. WINWARD,
ORDER
Plaintiff,
VS.
GERALDINE W. GOODLIFFE, Case No. 053900338
Judge \WOST
Defendant.

JUDGEMENT

The above-entitled matter came on for trial before Judge Brent West on April 7, 8,
and 10, 2008. The Plaintiff was present and represented by his attorneys, Jerald Engstrom
and Maurice Richards. The Defendant was present and represented by her attorney, Robert
Echard. The court having received testimony and exhibits, took the matter under
advisement. The court issued a Memorandum Decision on the 30" day of October, 2008.

NOW THEREFORE, it is hereby ordered:

1. Defendant is awarded all of the current assets in the trust estate. Defendant is
authorized to transfer said assets into her individual name.

2. The Defendant is awarded a judgement against the Plaintiff in the sum of
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$216,201, plus interest from December 1998 through December 2008, at 10% per annum, in
the sum of $344,565, for a total judgement for principle and interest in the sum of $560,765,
which shall bear interest at 10% per annum.

3. The Defendant is awarded a judgement against the Plaintiff for attorney’s fees
and costs in the sum of $19,000.

L]
DATED this_ 24~ day of December, 2008.

. R A

DISTRICT COURT JUDGE

NOTICE TO COUNSEL
TO PLAINTIFF AND HIS COUNSEL:
You will please take notice that the undersigned attorney for the Defendant will
submit the foregoing Order to the Judge for his signature upon the expiration of five (5) days
from the date this notice 1s mailed to you, allowing three (3) days for mailing, unless written

objection is filed prior to that time, pursuant to Rule 7(F) of the Rules of Civil Procedures.

ol Bl

ROBERT A. ECHARD
Attorney for Respondent

Kindly govern yourself accordingly.

DATED this §Z< day of December, 2008.

(et
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I mailed a true and correct copy of the foregoing
document(s), postage prepaid, to the following individual(s):
Jerald N. Engstrom
B. Maurice Richards, Jr.
2568 Washington Blvd, Suite 200
Ogden, UT 84401

DATED this 2”"’4 day of December, 2008.

v 5
UM’LW me@k%/@U&

LEGAL ASSISTANT
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IN THE SECOND JUDICIAL DISTRICT COURT
WEBER COUNTY, STATE OF UTAH -

b~ 130 Loy

2
DECISION =~
Judge: W. Brent West -
0CT 13 2009

Clerk:  Pamela Allen

GERALDINE W. GOODLIFE
Case: 053900338

This case has been difficult in many aspects. It has been difficult to approach from a
procedural aspect as well as from the substantive law aspect. This has complicated the case and
caused considerably dely in the Court being able to issue its opinion. In addition, the Court has
been required to review substantial evidence twice. That has been time consuming. As a result

the Court apologizes, to the parties and counsel, for the delay in getting this opinion issued

First, the Court has previously addressed, from the Bench, Respondent’s Objection to
Petitioner’s Motion for a New Trial & Further Relief Pursuant to Rule 60(B) Utah Rules of Civil

Procedure as untimely. If the Court’s prior Bench Ruling was not clear before, the Court is

satisfied that the Motion was timely filed.
Second, the Petitioner’s Motion for a New Trial and Rule 60(B) Relief is denied. This

case was tried and the Petitioner last on both the law and the facts. The Petitioner is attempting,

now, to try the case in a manner different from the manner he tried it in the first place
DECISION - THE COURT FIN
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Procedurally, the Petitioner filed suit against the Respondent, claiming that all the monies
that he received from his parent’s trust were not advancements against the trust and that he
should, therefore, be entitled to share, equally, with the Respondent, all of the remaining assets in
the Trust. That was contested by the Respondent.

After review, the Court is satisfied that its initial Ruling on “advancements” was correct.
It is in the application of the facts, to the law, that the Petitioner really seeks to enjoy a second bit
of the apple. However, the evidence overwhelmingly supports the fact that these monies were

advancements to the Petitioner.

Counsel for the Respondent will please prepare an Order, consistent with this Ruling.

. e AR

Judge W. Brent West
Second District Court

Dated this 9" day of October, 2009.
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CERTIFICATE OF MAILING

D'
[ hereby certify that on th‘e ﬁ day of October, 2009, I mailed a true and correct copy of the
foregoing Decision to the parties as follows:

Clark W. Sessions

Sarah L. Campbell

One Utah Center 13 TH Floor
201 South Main Street

Salt Lake City Ut 84111-2216

Robert A. Echard
2491 Washington Blvd STE 200

Ogden Ut 84401 - ”__\7
Deputy Clerk
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TRUST AGREEMENT

THIS AGREEMENT is entered into between MYRTLE WINWARD, a
married woman, of Ogden, Utah, hereinafter referred to as
“Trustor", and MYRTLE WINWARD and RICHARD E. WINWARD, of Ogden,
Utah, as Joint Trustees, hereinafter referred to as “Trustee",
or "Trustees".

The Trustor has transferred and delivered to the Trustee,
without any consideration on its part, the property described in
the attached Schedule "A", which is a part of this Trust Agreement,
the receipt of which is acknowledged by the Trustee. The said
property, together with any other property which may later become
subject to this trust, shall constitute the Trust Estate, and shall
be held, administered and distributed by the Trustee as provided
herein.

ARTICLE I
ADDITIONS TO TRUST ESTATE

The Trustor, or any other person, shall have the right at any
time, either during lifetime or by Will at death, to add to this
trust other property acceptable to the Trustee, which upon its
transfer and delivery to the Trustee shall become a part of the
Trust Estate, to be held, administered, and distributed by the
Trustee pursuant to all the terms and provisions of this Trust
Agreement.

ARTICLE II
DISTRIBUTION OF INCOME AND PRINCIPAL
OF TRUST ESTATE

1. DISTRIBUTIONS. During the lifetime and competency of

the Trustor, the Trustee shall pay to the Trustor or upon her
order, in monthly installments or oftener if she shall so request,
such amount of the net income from the Trust Estate or principal
of the Trust Estate as she shall request in writing. Any income
of the Trust Estate not directed to be distributed shall be
retained in trust and invested by the Trustee in accordance with

the investment powers as hereinafter set forth.

KUNZ. KUNZ & HADLEY




2. INCAPACITY OR INCOMPETENCE OF TRUSTOR. During any
incapacity or incompetency of the Trustor, the Trustee shall have
“discretion to distribute to or for the benefit of the Trustor such
part of or all of the income and principal of the Trust Estate as
the Trustee determines to be reasonably necessary or appropriate fo
the Trustor's support, maintenance, and benefit, and for the suppor
and maintenance of any person dependent upon the Trustor. For all
purposes of this Trust, Trustor shall be deemed competent unless
determined to be incapacitated or incompetent by judicial declar- %

[l ad

ation or by a written statement executed by two unrelated physician
and filed with the Trustee.

3. PAYMENT OF DEBTS AND EXPENSES UPON DEATH OF TRUSTOR.

The Trustee shall pay from principal and/or income of the trust
estate, all of the following debts and expenses of the Trustor or
the Trustor's estate:

(a) All just debts of the Trustor.

(b) All expenses of the Trustor's last illness funeral,
burial, and the administration expenses of propertief
owned at date of death of Trustor by the Trustor or
by this Trust.

(c) All inheritance, estate, and succession taxes(includ
ing interest and penalties thereon, but not includ-
ing any generation skipping tax) payable by reason of
my death shall be paid out of and be charged against
and distributed from only the assets of the Trust
Estate ( including property which the Trustee is
entitled to receive under the Trustor's Will from
the probate estate) allocated to the Residuary Trust
without claim of reimbursement from any person. NO
PORTION OF SUCH OBLIGATIONS SHALL BE CHARGED AGAINST
THE MARITAL TRUST.

(d) Those funds from the trust estate used to pay any
obligations of the Trustor or the Trustor's estate
which must be deductible from the gross estate for
the purpose of determining the adjusted gross estate
for Federal Estate Tax purposes shall be charged
to and distributed from assets of the Trust Estate
(including property received from the probate estate
prior to the formula allocation between the Marital
Trust and the Residuary Trust as established under
this instrument.

(e) Notwithstanding the foregoing NO DEATH BENEFITS FROM
ANY QUALIFIED PENSION PLAN, PROFIT SHARING PLAN,
STOCK BONUS PLAN, OR EMPLOYEES STOCK OWNERSHIP PLAN
shall be utilized to pay any debts or taxes of the
Trustor, Trustor's Estate, or of this Trust. The
Trustee may borrow the proceeds of any such plans
upon furnishing adequate security for any amounts
so borrowed and upon paying a reasonable interest
rate therefore.

(f) The Trustee is authorized to carry out the respons-
ibilities and to make elections in a way that appears
to Trustee, in its discretion, to minimize taxes
as well as expenses of administration.

{(g) The Trustee is authorized to make what appear to it
to be equitable adjustments among the beneficiaries
of the Residuary Trust to compensate for any of the
Trustee's actions that bear unevenly on such
beneficiaries.

)




4. DEATH OF TRUSTOR-CREATION OF MARITAL TRUST. If Trustor's

spouse shall survive Trustor, then as of the date of Trustor's
death, and after providing for the payments and expenses
contemplated in the preceding paragraph 3. of this Article, the
Trustee shall divide and allocate the remaining trust property,
including property to which the trustee maybe entitled under the
Trustor's will, as provided below. The Trustee shall establish out
of such trust property a separate trust designated as the Marital
Trust for Trustor's spouse in the smallest pecuniary amount
necessary to obtain the maximum federal estate tax marital deductio
allowable in my estate, reduced by the largest amount, if any, whic
would not increase the federal estate tax payable from all sources
by reason of my death. In computing the adjusted gross estate re-
ferred to above, the trustee shall reduce the value of Trustor's
gross estate for federal estate tax purposes by the amount of any
deemed increase in that value required by Internal Revenue Code
Section 2602 (c) (5) (A) or successor provisions because of any
generation-skipping transfer as to which Trustor is the deemed
transferor. The words used to describe such pecuniary amount
shall not be construed as requiring any particular exercise of

tax elections, and such amount shall be determined after giving
effect to the exercise of such elections.

Each item of trust property allocated in kind to the Marital
Trust shall be valued for purposes of satisfying the pecuniary
amount (a) at the value of such item as finally determined for
federal estate tax purposes in my estate, or, if such item is an
investment or reinvestment of property included in my gross estate
for federal estate tax purposes or the proceeds of any sale or othe
disposition of property so included or of any such investment or
reinvestment, at the federal income tax basis of such item at the
actual date of allocation to such trust, or (b) at the value of
such item at the actual date of allocation to such trust, whicheve
of (a) or (b) is lower.

Any existing provisions of Utah Law, as well as the provisions
of any similar law reqgarding satisfactionof pecuniary bequests or’
transfers to or for the benefit of a surviving spouse by selection

and distribution of assets in kind hereafter in force shall not apply to this
KUNZ. KUNZ & HADLEY
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(a) INCOME OF THE MARITAL TRUST. The Trustee shall pay to

or apply for the benefit of Trustor's spouse all of the net
income of the Marital Trust during the lifetime of such
spouse in monthly or other convenient installments, no less

frequently than quarterly.

(b) PRINCIPAL OF MARITAL TRUST. If at any time during the
lifetime of Trustor's spouse, RICHARD E. WINWARD,

said spouse should for any reason be in need of funds for
the proper care, maintenance, and support of said spouse
according to the standard of living to which said spouse

has become accustomed during Trustor's lifetime, the Trustee
after considering all known sources of income to said spouse
may distribute such amounts from the principal, up to the
whole thereof, as the Trustee may from time to time deem
necessary or advisable.

(c) SPOUSE'S GENERAL POWER OF APPOINTMENT OF PRINCIPAL.

The Trustee shall distribute principal of the Marital Trust
to such person or persons, including Trustor's spouse, on
such conditions and in such manner as Trustor's spouse may
appoint and direct in writing during lifetime.

(d) GENERAL TESTAMENTARY POWER OF APPOINTMENT. On the

death of Trustor's spouse, said spouse having survived
Trustor, Trustee shall distribute the Marital Trust property
and any accumulated income to such person or persons,
including the estate of Trustor's spouse, the creditors of
Trustor's spouse, or the creditors of the estate of Trustor's
spouse, upon such conditions and in such manner as said
spouse appoints and directs by Last Will and Testament,

which specifically refers to the power of appointment.

(e) _DISTRIBUTION UPON DEATH OF SPOUSE. To the extent all

assets of the Marital Trust shall not be appointed by
Trustor's spouse as hereinabove provided, all unappointed
assets of Marital Trust shall be distributed by Trustee upon

death of Trustor's spouse, as follows:




(i) EXPENSES OF TRUSTOR'S SPOUSE. The Trustee

shall have discretion to utilize the Marital Trust prop-
erties- for- the-purpese-of paying-the-expenses—of-the
last 1llness and burial of Trustor's spouse, the admin-
istration expenses of the estate of Trustor's spouse, and
any death tax, Federal or State, which may be payable
incidental to the passing of Trustor's spouse.

(ii) RESIDUE. The Trustee shall distribute all
remaining assets of the Marital Trust to the Residuary
Trust, as herein provided, to be administered and dis-
tributed pursuant to the provisions thereof.

5. DEATH OF TRUSTOR - RESIDUARY TRUST. The entire trust

estate of the Trustor remaining after the allocation of the funds
provided for the Marital Trust shall be divided into equal shares,
one for each of Trustor's children then living, and one for each
of the Trustor's children then deceased, leaving living
descendants. Assets received from the Trustor by any of the
Trustor's children by means other than the express conditions of
this instrument, such as through life insurance beneficiary
arrangements, joint tenancy survivorship, or express advancements,
shall be taken into account in making such equal division. Each
share shall constitute a separate trust to be designated by the
name of the Trustor's child with respect to whom the share is
allocated. Although these trusts constitute separate trusts,

the Trustee shall not be required to make a physical division

of the properties among them. All children's trusts, constituting
the Residuary Trust, shall be administered by the Trustee pursuant
to the following provisions:

(a) BENEFICIARIES: The beneficiaries of each trust shall be

the Trustor's surviving spouse, Trustor's child for whom the

trust is named, and the descendants and dependants of such

child.

(b) DISTRIBUTIONS TO TRUSTOR'S SPOUSE. During the lifetime

of the Trustor's spouse, the Trustee shall in its discretion,
retain or distribute to or for the benefit of Trustor's spouse

such amounts of income and principal as may be necessary to,

~5-
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maintain Trustor's spouse 1n the standard of living to which
accustomed at the time of the Trustor's death; provided that
any such distrabution shall be made equally from each of the
children's trusts.

(c) DISTRIBUTION TO CHILDREN AND DESCENDANTS OF TRUSTOR. For

the duration of the children's trusts, Trustee shall 1in 1its
discretion distribute to or for the benefit of one or more of
the persons 1n the class consisting of the child of Trustor
for whom such trust 1s designated and the descendants of such
ch1ld, such amount of income and principal of the trust
estate as may be necessary and proper to provide care,
support, maintenance, education, (including university and
graduate sudy), comfort and welfare of said child and its
descendants. Trustee may make such distribution in equal or
unequal amounts, may from time to time exclude Trustor's
child who 1s the primary beneficiary, or one or more of the
descendants of such child, and may, but need not, prefer such
child over the descendants of such child.

(d) SPOUSE'S SPECIAL POWER OF APPOINTMENT. Trustee shall

distribute the assets of each of said named children's trusts
to said named child or the descendants of said named child of
the Trustor, for whom such trust 1s designated, upon such
conditions and 1n such manner as Trustor's surviving spouse
may appoint during lifetime by a written instrument filed
with Trustee, or at death by Last Will and Testament, which
shall make specific reference to this Special Power of Appoint
ment, providing, however, this Special Power of Appointment
shall not in any event be exercised in favor of Trustor's
spouse, or the creditors, estate, or creditors of the estate
of Trustor's said spouse. Any assets of any residuary trust
not appointed pursuant to this power shall be distributed as
otherwise provided in this instrument.

(e) DEATH OF SURVIVING SPOUSE. After the death of the
survaivor of the Trustor and the Trustor's spouse, Trustee
shall distribute the Residuary Trust Estate and accumulated
income thereon of each of said children's Residual trusts to
the child of the Trustor for whom such trust was designated

1f living, or 1if not living, to the person or persons entitled
thereto, and thereafter each such trust shall terminate.




(f) DEATH OF CHILD BEFORE DISTRIBUTION.

Upon the death of a child of the Trustor or lawful descendant
of a deceased child of the Trustor, for whom a trust is then
held, such trust shall be apportioned in partial equal shares
among his or her living, lawful descendants, including adopted
children, upon the principal of representation, which partial
share shall be held, administered and distributed as a
separate trust, and while so held, the net income and
principal of each such trust shall be distributed to or for
the use and benefit of such descendant in the discretion of
the Trustee for the purpose of providing such descendant with
care, support, maintenance, medical care and education,
including higher education, until such descendant shall
attain the age of twenty-one (21) years, at which time the
residue shall be distributed to such descendant, and such
trust shall terminate. SUBJECT, HOWEVER, and subordinate to

any special powers exercised under the preceding paragraph (d)

-7~
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{(g) DCATH O CHILD WITHOUT DESCENDANTS SURVIVING.

Upon the death of any child of the Trustor for whom a trust
1s then held, leaving no living, lawful descendants, then
such trust shall be distributed to augment the other trusts
then held and those previously distributed in whole or in
part by the Trustee hereunder 1n equal shares, share and
share alike, among such other designated trusts as created
for each of the Trustor's other children, who may either be
living at such time, or may have died with 1ssue surviving.
SUBJECT, HOWEVER, to powers of paragraph (gq).

(h) __FAILURE OF TRUSTOR'S SPOUSE TO SURVIVE TRUSTOR. Upon

the death of the Trustor 1f Trustor's spouse does not
survive Trustor, then the remainder of the trust estate
shall be allocated and distributed to the Residuary Trusts
provided for above and administered in the manner as previously
set forth herein.

(1) DEFINITION OF TERMS "CHILDREN" OR "DESCENDANTS"

The term "children" or "descendants" whenever used 1in this
instrument, shall include and mean adopted children and also
children conceived and not yet born, provided they are
thereafter born living.

() NAMES OF BENEFICIAIRES. The names, ages and residences

of Trustor's spouse and living children at the time of the
creation of this trust, are as folLlows:
RICHARD E. WINWARD, spouse, legal age, Ogden, Utah
GERALDINE W. GOODLIFFE, daughter, legal age, Ogden, Utah

KENNETH E. WINWARD, son, legal age, S. Ogden, Utah




(k) PROVISIONS FOR SURVIVING SPOUSE . Since Trustor's

primary objective is the welfare of the Trustor's spouse,

it is intended that the Trustee be liberal in making dis-
tributions to said spouse to maintain said spouse at the
standard of living enjoyed at Trustor's death, even if there
1s nothing left for other beneficiaries; that said standard
of living shall include travel and all the other activities
which Trustor and Trustor's spouse engaged in during Trustor's
lifetime.

(1) RULE AGAINST PERPETUITIES. Anything herein to the

contrary notwithstanding, if any trust created hereunder
shall violate any applicable rule against perpetuities, then
such trust shall terminate upon the expiration of the period
permitted by such rule, at the end of which period the
Trustee shall distribute any remaining portion of the trust
estate to the beneficiaries thereof in the portions in which

they are beneficiaries of the income thereof at such time.

-9~
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ARTICLE ITI
TRUSTEE, ITS POWERS AND DUTIES

INVESTMENTS.

1. The rights, powers and duties of the Trustee with respect
to the management and investment of the trust estate shall be as
follows:

(a) The Trustee 1s hereby expressly authorized to purchase
as an 1nvestment for the trust estate any securities or other
property, real or personal, belonging to the estate of the
Trustor. The Trustee may also loan to the Executor or other
representative of the Trustor's estate out of either the
principal or accumulated income of the trust estate such
amount as may be deemed necessary, for the purpose of paying
any 1nheritance, succession or estate taxes which may be
levied, under the laws of the United States or of any State,
against any portion of the Trustor's estate or any interest
therein, which shall pass to or vest in any beneficiary.
Such loans may be secured or unsecured.

(b) The Trustee shall have the power with respect to the
trust estate or any part thereof, and upon such terms and
1n such manner as 1t may deem advisable, to sell, convey,
exchange, convert, 1mprove, repalr, manage, operate and contro
to lease for terms within or beyond the term of this trust and
for any purpose, including exploration for and removal of
o1l, gas and other minerals; to borrow money for any trust
purpose, and to encumber or hypothecate by mortgage, deed of
trust, pledge or otherwise, to carry insurance of such kinds
and 1n such amounts as the Trustee may deem advisable, at the
expense of the trust; to compromise or otherwise adjust any
claims against or in favor of the trust or any property of
the trust estate as 1t may deem advisable, at the expense of
the trust, to invest and reinvest the trust funds 1in such
property as the Trustee may deem advisable whether or not of
the character permitted by law for the investment of trust
funds, specifically including, but not by way of limitation,
interests of any common trust fund established and administere
by the Trustee solely for the investment of trust funds,
1interests i1n i1nvestment trust funds, bonds, notes, debentures,
mortgages, preferred and common stocks, real property either
within or without the State of Utah, and with respect to
securities held in trust, to vote, give proxles, pay assess-
ments or other charges, to participate in foreclosures,
re-organizations, consolidations, mergers and liquidations,
and incident thereto to deposit securities with and transfer
title to any protective or other committee upon such terms

as the Trustee may deem advisable, and to exercise or sell
stock subscription or conversion rights; and the Trustee
shall have such additional powers as may now or hereafter be
conferred upon 1t by law or as may be necessary to enable the
Trustee to administer the trust in accordance with the pro-
visions of this Trust Agreement.
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(c) The trustor shall have the right at any time to direct
the Trustee 1n writing with reference to the retentaion,

sale or lease, management and control of any property of the
trust estate and with respect to the 1investment or reinvest-
ment of the trust funds in any property that the Trustor may
deem advisable, whether or not of the character permitted

by law for the investment of trust funds. Upon receipt of
any such written directions, the Trustee shall comply there-
with and shall not incur any liability by reason of so doing.

(d) The Trustee 1s authorized to retain in the trust any
property received by 1t during the existence of the trust or
purchased by the Trustee pursuant to the written directions
of the Trustor, including shares of the Trustee's own stock,
whether or not of a character provided by law for the invest-
ment of trust funds, and Trustee shall not incur any liabilaty

by reason of so doing.

HOLDING SECURITIES IN NAME OF TRUSTEE OR OTHERWISE.

2 The Trustee shall hold securities or other property 1in
this Trust in 1ts name as Trustee hereunder, or in 1ts own name,
or i1n the name of 1ts nominee, or the Trustee may hold securities
unreglistered in such condition that ownership will pass by
delivery.

PAYMENT OF DEBTS

3. All property taxes, assessments, fees, charges and
other expenses 1incurred by the Trustee in the administration or
protection of this trust, including the compensation of the
Trustee as provided herein, shall be a charge upon the trust
estate and shall be paid by the Trustee in full out of the
principal or in full out of the income of the trust estate, or
partially out of each of<Lhem, 1n such manner and proportions
as the Trustee 1in 1ts absolute discretion may determine to be
advisable, prior to final distribution of the trust property; and
the determination of the Trustee with respect to all such matters

shall be conclusive upon all persons howsoever interested in this

trust.
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ALLOCATION O PRINCIPAL AND INCOME:

4. The Trustee shall have full power and authority to deter-
mine, in its absolute discretion, what shall constitute principal
of the trust estate, gross income therefrom, and net income
distributable under the terms of this trusti, and the determination
of the Trustee with respect to all such matters shall be conclusivd
upon all pelrsons howsoever interested in this Trust.

DISTRIBUTION IN KIND.

5. Upon the division or partial or final distribution of the
Trust Estate the Trustee may partition, allot and distribute
the Trust Estate 1n undivided interest in kind, or partly in money
and partly in kind, at valuations determined by the Trustee or
may sell such property as the Trustee deems necessary to make
division or distribution.

ARTICLE IV

PROVISIONS RELATING TO POLICIES
OF INSURANCE

Except as may otherwise be provided herein, or as may be
designated by endorsement on specific life insurance policies,
the following provisions shall pertain to life insurance policies
pursuant to which the Trustee may be a beneficirary, or an
alternate or contingent beneficiary,

1. PAYMENT OF PREMIUMS. The Trustee shall not be required
to pay premiums or other charges upon any policy and shall hold
the policies subject to the Trustor's orders, without obligation
during Trustor's lifetime other than the safekeeping of such
policies as may be delivered to the Trustee.

2. INCIDENTS OF OWNERSHIP. The Trustor has reserved all
rights, options and privileges conferred upon the insured by the
terms of the policies. Sickness, disability or other benefits
and all dividends accruing on the policies during the lifetime
of the Trustor may be paid by the insurer to the Trustor.

3. COLLECTION OF PROCEEDS. Upon the receipt of proofs of
death of the Trustor, or upon maturity of any policy maturing

prior to the death of Trustor, and upon receiving possession of
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the policies, the Trustee shall use reasonable efforts to collect
all sums payable on them, which sums upon receipt shall become
principal of the trust estate, except interest paid by the

insurer, which shall be income. The Trustee may compromise,
arbitrate or otherwise adjust claims upon any of the policies.

The receipt of the Trustee to the insurer shall be a full dischargs
and the insurer is not required to see to the application of the
proceeds.

4. INDEMNIFICATION. The Trustee shall not be responsible
for any acts or omissions of the Trustor in connection with or
relating to any policy, and shall not be required to prosecute
any action to collect any insurance or to defend any action
relating to any policy unless indemnified against costs and
expenses.

5. POLICIES ON THE LIFE OF ANOTHER. If at any time the
Trust Estate shall include insurance policies on the life of a
person or persons other than the Trustor, the Trustee is authorized
upon the death of the Trustor, to continue to pay the premiums
thereon, to maintain such insurance as a trust investment, to
borrow on or surrender the same, and to take any other action with
respect thereto it deems to be in the best interests of the
beneficiaries hereof. The Trustor shall name the Trustee as
"Owner's Designee" with respect to those insurance policies

which are intended to continue in this trust after the death of

the Trustor.
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ARTICLE V
TRUSTOR'S RIGHT OF AMENDMENT AND REVOCATION

While living and competent, Trustor reserves the right at any
time or from time to time, without the consent of any person and
without notice of any other person, to revoke or modify the trust
hereby created in whole or in part, to change the beneficiaries
thereof, or to withdraw the whole or any part of the trust estate
by filing notice of such revocation, modification, or withdrawal
with the Trustee, provided that the terms of this agreement may not
be modified by the Trustor in such a manner as to increase the
obligations of the Trustee without its written consent. 1In the
event of the incompetency of the Trustor, or upon the death of the
Trustor, this trust shall become irrevocable and shall not be
subject to amendment or revocation during any period of incompetend
or after such death.

ARTICLE VI
TRUSTOR'S RIGHT TO DIRECT INVESTMENTS

While living and competent Trustor shall have the right at
any time to direct Trustee in writing with reference to the
retention, sale or exchange, encumbrance, lease, management and
control of any property of the trust estate, and with respect to
the investment or reinvestment of any of the trust funds in any
property that Trustor may deem advisable. Upon receipt of any
such written direction, Trustee shall comply therewith and shall
not incur any liability by reason of so doing.

ARTICLE VII
SPENDTHRIFT PROVISION

The interest of any beneficiary in the principal or income
of the trust estate shall not be subject to claims of his or her
creditors, execution, or other process of law, and no beneficiary
shall have any right to encumber, hypothecate, or alienate his or
her interest in the trust estate in any manner, except as may be
provided for elsewhere herein. The Trustee, however, may deposit
in any bank designated in writing by a beneficiary to his or her

credit, income, or principal payable to such beneficiary.
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ARTICLE VIII

SPECIAL TRUSTEE

PROVISIONS

1. TRUSTEE.

(a) Definition of "trustee". The term “trustee" as used
herein refers to individual trustees and/or a corporate trustee as
may be appointed hereunder. The original trustee hereunder shall
be a composite trustee consisting of the following as trustees:

MYRTLE WINWARD and RICHARD E. WINWARD

and the survivors or survivors of such named parties.

(b) Name of trust and manner of holding and conveying
trust assets. The name of this trust shall be:

THE MYRTLE WINWARD TRUST

and to the extent reasonable and proper trust assets may be
conveyed to the trust, held by it and conveyed by it in that name
and the activities of the trust may be conducted in that name.
Trust assets may also be received and conveyed in the names
of any one or more of the named trustees Or in any other manner
deemed appropriate by the trustee, providing that trust assets
shall at all times be kept separate and apart from the personal
assets of any trustee, and the record title of all assets held by
any trustee shall in some manner indicate the trust relationship.

(c) Manner of acting- unavailability of a joint trustee
EXCEPT as herein otherwise provided, the trustees shall act by
agreement of a majority of the trustees then serving.

If any trustee shall be unavailable to vote upon any trust
matter, the remaining trustee or trustees shall have the power and
authority to make all decisions with respect to trust operations
and distributions without the vote of such absent trustee, but
wherever possible and reasonable they shall keep such trustee
informed and shall endeavor to obtain his counsel prior to making
any decisions. The trustees shall have the power to delegate
routine decisions to less than all of them.

pertaining to discretionary use of trust assets for the benefit of

such trustee, including obligations of such trustee or distributio

that might be deemed payments for the support of persons such trust]
is obligated to support, EXCEPT that this limitation shall not appl
with respect to distributions to or for the benefit of the Trustor.
The foregoing shall not be deemed to prevent such trustee from

being present or expressing opinions with respect to any such
decision.

No individual trustee shall have the power to vote in decision[
n

(d) Execution of instruments by trustee. Any instrument
executed by any one of the trustees shall be regarded as binding
for allpurposes, and no person dealing with the trustees or the
trust identity need inquire into their trust authority or the
provisions of this instrument. NOTWITHSTANDING anything herein to
the contrary, the Trustor hereby reserves the right at any time
to either revest trust assets into Trustor, or to transfer and
convey the same to others without the signature or consent of any
other named trustee.
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(e) Successor Trustees. In the event of the death,
resignation, 1ncompetency or refusal to serve of a trustee other
than the Trustor, the Trustor shall have the right to select a
substitute Trustee. If the Trustor does not select a substitute
Trustee, the remaining individual Trustee and/or Trustees shall

have the right to select another individual or corporate Trustee
to so serve.

After the death of the Trustor, it is contemplated that
the surviving Trustee named herein will continue to function as
Trustee, and GERALDINE W.GOODLIFFE & KENNETH E.WINWARD, are hereby
appointed as Successor Joint Trustees to replace the Trustor
who has been serving in such capacity. If at any time there
should be only one individual Trustee of said trust so acting,
said remaining individual Trustee is hereby granted authority
to appoint an individual co-Trustee, or a Successor corporate
Trustee of this trust. In the event of the incapacity of any
individual Trustee, the other individual Trustee shall have
the right to remove that Trustee, or if feasible, to function
without his consent. The individual Trustees shall also
have the right to resign and appoint a corporate Trustee to
act in their stead, and to remove or replace such corporate
Trustee and thereupon, resume their duties as individual
Trustees.

If this Trust shall not have been terminted at a time when
there is no individual Trustee acting as such, either because
of death, incapacity, resignation, or unwillingness to serve,
then in such event COMMERCIAL SECURITY BANK, a banking corporation
Ogden, Utah, is hereby appointed as sole Successor Trustee.

(£) Bonding of Trustee. Neither the individgal Trustees
nor any corporate Trustee shall be required to furnish bond.

(g) Reimbursement and Compensation. The Trustee shall be
entitled to reimbursement of expenses and reasonable compensation
for their services, unless such compensation is waived.
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ARTICLE IX
GENERAL PROVISIONS

1. TERMINATION OF TRUST. This trust shall terminate upon

final distribution of the trust estates as previously provided
for in this instrument.

2., SEVERABILITY. If any provision of this trust agreement,

or the trusts created herein, should for any reason be held to be
unenforceable, invalid, or inoperative, the remaining provisions
shall, nevertheless, be carried into effect.

3. SPOUSE AND DESCENDANTS NOT SURVIVING. If at any time

there shall be neither surviving spouse nor descendants of
Trustor, all remaining assets hereunder shall be divided into
two (2) equal shares. One such share shall be distributed to
the heirs at law of Trustor's spouse, and the other such share
shall be distributed to the heirs at law of Trustor, both as
determined by the laws of the State of Utah.

4. DISTRIBUTION TO MINOR BENEFICIARIES. The Trustee may

make payments to any minor beneficiary, to his or her natural
guardian, or to the person with whom such minor 1s living, without
requiring the appointment of a legal guardian to receive such
payments, and the receipts signed by such person shall discharge

the Trustee from any liability to see to the application of such

payments.

5. SUCCESSOR TRUSTEE. In the event of the resignation or
death of all of the Trustees named herein, the Trustor hereby
nominates commercial Security Bank, a carporation, Ogden, Utah,

to serve as successor Trustee upon the same terms and conditions

as the predecessor Trustee.

6. NOTICE TO TRUSTEE. Unless the Trustee shall receive

written notice of any death or other event upon which the right of
payment from this trust may depend, the Trustee shall incur no
liability for disbursements made in good faith to persons whose

interest may have been affected by that event.




7. ORDER OF DEATH. For the purposes of this instrument, if
Trustor and Trustor's Spouse should die as a result of a common
disaster or other circumstances wherein it shall not be determined
which died first, it shall be presumed that Trustor survived

Trustor's spouse.

8. COMPENSATION OF TRUSTEE. The Trustee shall receive asg

compensation for its services reasonable fees, but not more than
the customary fees then being charged by corporate Trustees in
Weber County, Utah, for similar trust services, unless such fee is
waived or otherwise agreed upon.

9. DEFINITION. In interpreting this instrument the use of
the masculine form shall include the feminine if applicable, and
the use of the singular term shall include the plural unless the
context indicates a different intent.

10. LAW GOVERNING TRUST. This Trust has been accepted by the

Trustee and will be administered 1in the State of Utah, and its
validity, construction and all rights hereunder shall be governed

by the laws of the State of Utah.

IN WITNESS WHEREOF, this Agreement has been executed at

Ogden, Utah, this /. A day of xﬁﬁ;azzi;;é4/// 197,.

WITNESS: é/z—ﬁ../ 55; ;ﬁﬁ f T U;Zk

27 A K

TRUST"E
WITNESS'( ? { 22 ;55j?
57/<f /4vw4</ﬂ572%f?

WITNESS: TRUSTEE




TRUST SCHEDULE "“A"

MYRTLE WINWARD , as "Trustor", hereby ASSIGNS, TRANSFERS,
and CONVEYS unto MYRTLE WINWARD and RICHARD E. WINWARD,
as "Joint Trustees", in trust, for the beneficiaries under this

Trust Agreement, the following described properties:

CASH . . . . . . . . .$25.00

IN WITNESS WHEREOF, I have hereunto set my hand this /7 day

of 980, at Ogden, Utah.

TRYSTOR
WITﬁiiéé

The undersigned Joint Trustees hereby acknowledge receipt of

the, above-described trust properties, in trust, this cilday of

,1980.

:Siéjﬁfg;_ (
WITNESS: Jféz
RUSTEE
p )
WITNESS: /§Z§7 v ;27i::u~44
7 1 /

e s

TRUSTEE
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AMCNDMENT TO TRUST AGRELMENT
or

MYRTLE WINWARD

That certain Trust Agreement entered into between MYRTLE
WINWARD, a married woman, of Ogden, Utah, as "Trustor", and
MYRTLE WINWARD and RICHARD E. WINWARD, of Ogden, Utah, as
"Joint Trustees", dated September 12, 1980, 1s hereby AMENDED,
pursuant to the rights reserved to the Trustor 1in Article V

of said Trust Agreement, 1n the following respects:

1. That all of that portion of paragraph 4., entitled
"Death of Trustor - Creation of Marital Trust" of Article II,
as set forth at page 3 of said Trust Agreement, 1s hereby
RCVOKED, and that the portion of paragraph 4., “"Death of Trustor -
Creation of Marital Trust" of Article II, as set forth in the
attached Exhibit "“A" hereto, 1s hereby ADOPTED as and shall be
the replacement page 3 for said described Trust Agreement. It
1s expressly declared that the sub-paragraphs of said described
Paragraph 4., Article II, of said Trust Agreement, are not
amended herein, and they shall remain in full force and effect
as previously set forth in said Trust Agreement.

2. That the certain Trust Agreement dated September 12, 1980
as specifically referred to above herein, as amended by the
Amendment set forth above herein by this instrument, 1s hereby
RATIFIED and CONFIRMED 1n all particulars.

IN WITNESS WHEREOF, this Amendment to Trust Agreement has

been executed at Ogden, Utah, this Z%day of éhez! by — ,1981.
7, 4/ -

=
WITNESS; S >e ¢ 7m

WITNESS: @ 77&//7 t//// i Al . m L

TRUSPLE

WITHESS: /gl//a&fl/g bl

TRUSTEE




4. DEATH OF TRUSTOR - CREATION OF MARITAL TRUST. If Trustor's

spouse survives Trustor, the Trustcc shall allocate to a Maraital
Trust for the benefit of Trustor's spouse, an amount of propertiy
equal to the amount by which the value of the property disposed of
by this trust, including property to which the Trustee receives
under Lhe Trustor's Will, exceeds the aggregate of (1) The value
of the property disposed of by the preceding provisions of this
trust and the provisions of Trustor's Will, (2) a sum equal to the
largest amount, 1f any, that can pass free of Federal Estate Tax
under this Trust by reason of the unified credit and the estate
death tax credit, (provided use of this credit does not require an
increase of the State death taxes paid), but no other credit and
after taking account of dispositions under previous provisions of
this trust instrument and Trustor's Will, property passing outside
of this trust and Trustor's Wwill, and all charges to principal that
are not deducted 1in computing Trustor's Tederal Estate Tax, and (3)
all Trustor's debts, expenses of administration and other chaiges
payable from principal by Trustee and/or the Personal Represeantativ
of Trustor's estate, 1ncluding the death taxes referred to in the
preceding paragraph 3. of this Article Trustor directs that for
the purpose of establishing tne sum disposed of by this paragraph
4., the values finally fixed in the Federal Estate Tax proceeding
shall be used. Trustor recognizes that 1t may be that no sum shall
be disposed of by this paragraph, and that any sum so disposed ot
may be affected by the action of Trustee and/or the Personal Rep-
resentative of Trustor's Will 1n exercising certain tax elections

Each 1tem of trust property allocated in kind to the Maiital
Trust shall be valued for purposes of satisfying the pecuniary
amount (a) at the value of such i1tem as finally determined for teder]
estate tax purposes 1in Trustor's estate, ot (b) at the value of
such 1tem at the actual dqgs‘of allocation to such trust, whicnevenq
of (a) or (b) 1s lower.

Trustor directs that this disposition shall be satisfied only out or assel
that qualify for the Marital Deduction or out of the proceeds ot such assets

The above provisions contemplate the use of the UNLIMITED MARITAL DEDUCTION
provisions made available under The Economic Recovery Tax Act of 1981, to the
extent that said provisions are in effect at the date ot death ot the Trustor
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Wast MWl and Testanent

OF
MYRTLE WINWARD

I,MYRTLE WINWARD, a married woman, residing at Ogden, Weber
County, Utah, being of legal age and of sound and disposing mind
and memory, do hereby make and ordain this my Last Will and
Testament, and I do hereby expressly revoke all other and former
Wills by me made.

FIRST: I direct that all estate, 1nheritance and succession
taxes payable by reason of my death, whether or not attributable
to property subject to probate administration, shall be paid out
of the Residuary Trust of the living trust hereinafter mentioned,
and neither my Personal Representative nor my Trustee shall seek
reimbursement or contribution from any person.

I direct that my funeral expenses and just debts be
paid as soon as practicable after my demise from my estate or
from the living trust hereinafter mentioned.

SECOND: I hereby declare that I am a married woman, that my
husband 1s RICHARD E. WINWARD, and that we have two (2) children
born i1ssue of our marriage, to-wit:

1. GERALDINE W. GOODLIFFE, daughter, legal age, N. Ogden, Utlah

2. KENNETH E. WINWARD, son, legal age, Ogden, Utah

THIRD: I declare that I have given to my said spouse during
my lifetime, all intimate, personal effects, including jewelry,
silverware, clothing, household and kitchen furniture, furnishings
and supplies, carpets, books, pictures, musical instruments,
sporting goods and all similar articles of domestic use, sport
use, or adornment ever used or possessed by me or my spouse, Or
both of us. In the event my said spouse survives me, I give and
bequeath him all automobiles, boats, airplanes, and snowmcbiles
which I own.

In the event my said spouse shall not survive me, I
give and bequeath to my then living children such of my personal
and household effects and any automobile or automobiles, boats,
airplanes, and snowmobiles owned by me, as they may desire, share

and share alike.




In the event that there are 1tems that more than one child
desires and they are unable to agree upon which child shall have
which 1tems, my Personal Representative shall decide who shall
have which 1tems.

FOURTH: I hereby give and devise all of the residue and

remainder of my estate, real or personal, and wherever situated,

to RICHARD E. WINWARD, as Trustee under that certain Trust Agreemdnt

dated the 12 day of Sept. , 1980, 1in which I am designated as
the Trustor, and said Richard E. Winward 1s designated as Trustee,
to be held, subject to the terms and conditions of said Trust
Agreement as 1t 1s in force at the time of my death and to be
administered as a part thereof. However, any shares which would
be i1mmediately distributed to any beneficiaries under the terms
of said Trust Agreement shall be distributed to such beneficiariesg
and the Trustee shall retain only assets or shares, 1f any, which
are to continue 1n trust under the provisions of said Trust
Agreement.

If the foregoing bequest of the residue of my estate to
Richard E. Winward as Trustee, should lapse or fail for any
reason, I give, devise, and bequeath such residuary estate to
said Richard E. Winward as Trustee, and I direct said Trustee to
hold, administer and distribute the trust estate pursuant to the
provisions of the Trust Agreement hereinabove referred to as such
provisions now exist, or are hereafter amended, to the same
extent and 1n the same manner as though that certain Trust Agreem¢
were herein set forth in detail.

FIFTH. I make no other provisions for my beloved husband,
RICHARD E. WINWARD,for the reason that I have adequately provided
for his comfort maintenance under that certain Trust Agreement
particularly described 1in paragraph FOURTH above.

SIXTH. In the event that my death and that of my said
husband shall occur as a result of a common disaster or under any
situation where there 1s not sufficient evidence that my said
husband and I died other<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>