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STATEMENT OF THE CASE

Respondant by way of a short reply to appellant's
brief reports that the principal issue in the law suit as raised
by the complaint was not treated or discussed in Appellant's brief.
That is, that the document in writing marked~proposal and contrac~
prepared by defendant appellant and signed by him provided, "all
4

of the above work to be completed in a substantial and workmanlike manner according to standard and practice for the sum of
$24, 200. 00. (emphasis added) (ex. l)
The matter was presented to the Court and jury not only on
the issue that the wo:rk and repair, (not including siding and cabinets)
would be completed for $24, 200. 00, but would be complet~d in a
substantial and workmanlike manner according to standards and
practice.
DISPOSITION IN TRIAL COURT
The Jury trial resulted with the jurors signing a special
verdict (verdict A) that the defendant's failure to construct the
remod 1eling in a workmanlike manner has resulted in the necessity
of plaintiff to re - do all , or part of the work done by defendant and
that the dollar value of this cost to plaintiffs is $11, 448. 00 ·
Additionally we find an overpayment was made to defendant
in the sum of $4670. 56.
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If~no award :is given write';"none" following the dollar sign.

The jurors further found in a special "verdict B" that defendant performed work or furnished materials' to the remodeling
of plaintiff's home.., not required by the terms of the contract or
that were extra to his obligation under the contract _and· that _
th_e:dollar value of such work and material is $5881. 00

~

If no award is given write "none" following the dollar ·sign.

The net award to the plaintiff after consideration of these
issues is $10, 237. 56.
E·_ELIEF SOUGHT ON APPEAL
_r

A,,ppellant~ without presenting the issue of defendant's

failure to construct the remodeling in a workmanlike manner
asked for a dismissal or aew trial on the sufficiency of the
Contract.
1

Respondant asks for affirmance of the verdict

and judgment. -

I•

'

\

-

fr
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STATEMENT OF FACTS

· The first 140 pages of the transcribed report deals
'\Vi.th the selection of the jury, statements to the Court out of
the presence of

tre

jury in determining as a matter of law the

legal sufficiency and effect of the written instrument and
effect of the dod1ment "p'roposal' and contract'~ex. l) prepared
by defendant Han and signed by the parties August 15, 1977.
The author8hip or execution of the agreement was never
questioned or deniE:q.

Counsel for defendant in his statement

to th~ court (tr. page 42 line 16) said, "I'm only saying that
the agreement between the parties was an employer/ employee
or a master/ servant agreement, just an employment agreement."
Plaintiff testified that he and his wife had three meetings
or conferences with the defendant Hall relative to the repair
' ' i

and remodeling of their home prior to the execution of the
I

"proposal and agreement" of August 15, 1977. (tr. Page 50
I,

line 11) which discussion covered inspections and examination of
every room described in the agreement; with Mr. Hall taking
'

I'.

,

,

measurements and making computation as regard each room
to be remodeled or re;paired sai d c~n· ferenrnces covered a period
1

of two weeks. (tr. Page 50 line 12) For testimony on details of
[1

remodeling, all of which was given outside the presence of the
:)
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The document "Proposal and Agreement" (ex.1) described
the materials to be furnished and the labor necessary to
complete the following:

"An addition to the old house (30' x 12') comprising
the family foom,, Kitchen and front room. Re. :.shingle old roof. Install thermal pane windows:
in old house. Lower ceiling in living room and
_rinsfall several doors in old house. (not including
siding and cabinets)
_All of the above work to be completed in a substantial and
workmanlike manner according to the standard and practice
for tge sum of twenty four thousand two hundred dollars.
($24,,_ 200. 00) Payments to be ma de as needed for material
!

and-labor.

The entire amount of the contract to be paid within

five days after completion."
Plaintiff testified the work continued from about August
15, 1977 for about six months. (tr. 69 line 23) and that defendant
was paid as the work went along for materials and labor.
That defendant Hall had men working for him and that plaintiff
'J

had nothing to do with these employees of Hall {tr. 69 page 13)
The ~orkmen ,,.
1

I

Dua-~e Rowley a~d Richard Darnell were both

: ,

called

I

by the defendant and both testified that while working on the O'Hara
r .. ,

;

1

i

I

:,

I

house they were working for Jay Hall and paid by him (tr. 430-436.
I

'

, (

..

-

.

.

,

:

:

The court found no involvement or supervision of workmen by O'Hara
(tr. 436 line 20).

This further supported the

c~nstruction contract.
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T.he defendant Hall performed the remodeling, and the
.

{

_;

.

,J

new , c.. onstruction, the electrical , .the
·
. plumbi'ng , the carpen t errng,
'

.l

'

(

.

and everything except cabinets, siding and painting which were
!

specifically excluded.
' I

But he had neither the experti:se, the know how or the
I

license to do plumbing, or electrical general contracting.
(

f

._ . ~

I

'

!_ ,

The

,

State Plumbing Inspector, Robert Compton testified as to
.

I

defects in the plumbing and failure of Hall to comply with
'.

ff

the standards of the Plumbing code.
are described in
~~

de.~?il

The defects in plumbing

by him. (tr. pages 156 to 178),

where

.:J

he testifies that to replace, repair and re due the defective
.:
(tr. page 178 line 16)

plumbing would cost $6000. 00

Ross Glass, the State ....Building Inspector testified, (tr. pg 217)
that the carpentry was defective including porch columns,
.

I

I.

.

the installation of the shakes and shingles none of which

,u

. ( .·

l'.'

"

would pass building inspection. Neither would the plumbing ,
_;.
.
.
. ' ;. ,
c
L . r.
:
: ~, . .l·
and that it would need to be re done, certain walls removed and
,\:'

the plumbing replaced ( tr. page· 228, lines 10 to 25)
.. i

,

'

(' • ::

.i;

:

; .'' . ! .

After a correction notice had been delivered to Mr. Hall
by the State Plumbfrig inspector, Hall engaged a Plumber,
Duane Eyre-, of Richfield to make the correction, but which
corrections were never made.

Mr. Eyre testified the plumbing

was installed improperly. (tr. pages 209 to 211), The corrections
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'!

A licensed electrical contractor Wes Barton testified
[

'' f

that the electrical installation and repair made by Hall were
defective and would not pass code. (tr. page 299)
.U

Marlow Mace, a general contractor testified that . .on July
of 1977 the plaintiff had invited him to submit a contract
I

-._t

'.!

'_!

offer for the repair and remodeling of the O'Hara home.
That he inspected the home then, and since the work has
I

been done by the defendant Hall.

He detailed the defects

in the construction on pages 322 to 345 of the Transcript,
l

estim.ati:o.g a cost of $19, 547. 00 to

~ake

the Hall job comply

with the building code. (Tr. page 344 line 7)
' !

Thus it is evident that the damages resulting from the
1•

defective work which would not pass the standards as it was
1.

required to do under defendant' s written document was the main
J ' (.

'l,,

.....

1

l

1

.~

issue; and for which the jury found damages of $11, 448, and
!_

,.

f.

J.,

plaintiff is entitled to compensation for such defective performance
f_[ ,.

(..

.:. .

'

1•

'

by reason of the fact that the defendant guaranteed his work to
~.

J

1

·

I ,.

r, .

·

r

the plaintiff as a condition to performing the work.
•,_'

.[ [.

[; : r.·

'

f

. .I
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AR.GUMENT

POINT l.' 1 There was a binding; contract.
The parties dealt with each other at arms length. There
was a meeting of the minds; an oifer and an acceptance.
There was a consideration of $24, 200. 00.

Had the negotiat-

ion called for an estimate only, the figure would be in round
numbers ••• $24, 000. 00 or $25, 000. 00. , The document.prepared
a.nd furnished by Hall is construed in favor of the plaintiff.
Hall wrote into the contract:
--*"All of the·-~bove work to be ·completed in a substantial and
workmanlike manner according to standards and
practices for the sum of Twenty four thousand
two hundred ($24, 200. 00)

Payments to b~ .tllade as needed for material
and labor. The entire amount of the contract to·
be paid within five days after completion.
Any alteration or deviation from the above
specifications involving extra cost of, material
or labor will only be extended upon written orders
fbr same and will become an extra charge over
the sum mentioned in the contract. All agreements
must be made in writing •. Signed ••• Jay A. Hall '
ACCEPTANCE
You are hereby authorized td furnish all materials and labor
required to complete the work mentioned in the above· proposal,
for which

.r

agree to pay the amount

·~~~~~~~~~~~~~

mentioned to said proposal, and according to the terms thereof.
Accepted •••• signed •••• Edward J. O'Hara.·· August 16, 1977 "
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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According to the Law of Contracts. 17 AM JUR 2D Sec. l
"A contract is a transaction in which each party comes under

an obligation to the, other and'- each reciprocally acquires a right
to what is promised by the other.
, The primary test as to the actual character of a contract is the
intention of the parties, to be' gathered from the whole scope and
effect of the language used, .ahd mere verbal formulas, if:
inconsistent with the real intention, ar.e to be disregarded. It does
not matter.by what name the parties chose to designate it.

But the

existence of a contract, the meeting of the minds, the intention
to as_sume an ·obligation, and the understanding are to be determined
in case of doubt not alone from the words used, but also the
situation, acts, and conduct of the parties, and the attendant
circumstances •
. : . I,

Sec. 3.

Contracts are said to be either express, implied, or
I

constructive.

I'

Contracts are· express when their terms are stated
1

,

J1,

<L.·.

,1

by the parties, and they are often said to be implied when their
!!

terms are not. so stated. , Thus, an implied contract is one inferred
from the conduct of the part:les, though not expressed in words.
Contracts rhay be implied either in law or in fact.

Contracts

implied in fact are inferred from the facts and circumstances
of the case, and are not formally or explicitly stated in words.
'.

'

,.! (. ( ·\ '(.

I
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.....

It is often said that the only difference between an express

contract and a contract implied in fact is that in the former
j

'

the parties arrive at their agreement by words, whether oral or
.

r

.

written, while in the latter their agreement is arrived at by
I'

,

,

.

a consideration of their acts and conduct, and that in both of
~hese

cases .there is, in fact, a contract existing

betwee~

the

I

parties, the only difference being iin the character of evidence
words~

In other

necessary to establish it.

in an express

.

I

contract all the terms and conditions are expressed between
r

'.

·-·

the partJ-,_,es, while in an implied contract some one or more
-

~.

'

of the terms and conditions are implied from the conduct of
the parties.
POINT 2.

The findings and the judgment of the

Dist~ict

Court are entitled to the traditional rule of the Appellate
Court viewing the evidence, and all inferences that can
reasonably be drawn therefrom in the light most favorable to
.

I

the findings na de and judgment given by the trial court.
r

,

1

,

1

Cutler vs. Bowen, Utah 1975, 543, P2 1349; and Hardy vs.
Ii

Hendrickson, 27 Utah 251, 495 P2 28, and Oberhansley vs.
Don B. Earl, et al, 1977, Utah 572 P2 1384.

'I
'I

/,

In the ;bove cases the Court found on appeal the decision
•

f

of the trial court is entitled to a presumpti<?n of validity,, and all
·,• ·

.

i :

I · ~

<
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lo
evidence and inferences drawn therefrom in the light most
favorable to sustaining the Court.
The Court painstakingly considered all the testimc:)-.Y of
fourteen witnesses, .some who testified out of the hearing of
t.·.,

the Jury.

He examined hundreds of pieces of evidence, bills,

receipts, cancelled checks, vouchers.

He, better than anyone

else knew whether the parties came to a meeting of the minds;
whether there was an offer and acceptance; whether the parties
' ' :_f

relied upon the promise of the others.

The Court was al s b
1

careful in the submi_tting of special verdicts to have the jury
_..

determine the damage caused by the lack of workmanlike.
(·

construction requiring re-doing; The overpayment made to
And the,C~rnrt even had a special "verdict B"

the defendant.
.•

J

allowing for labor or materials furnished by defendant Hall
Ji

(

1

over and above the contract.
rr

CONCLUSION
J:" ·-·

:t\

The verdict of the jury ·and the judgment of the District
'

(.:

Court is supported by all the evidence both as to the agreement
; .
'.,
l
be'tween the parties and especially as to the amount and
I

')

'I

'

nature

)

t

·1

'

of

'i

(,

damages occasioned when defendant faited' to complete
•
"I
! '!
•
all of the work in a substantial and workmanlike manner according
I

!

I!

·'1

I

'

.

,

to standa.rd and practices ~d for the work he never completed as
•J
'
agreed tr.or: which ·h~ was· paip •
I

I

(

'

1

~:espectfull~--{-_?._Jf?IZ_
,
~
1
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