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I
INTRODUCTION

This is an appeal by Joseph Billings (plaintiff and appellant) from the final
judgment of the District Court of Utah, Third Judicial District, Salt Lake, County (Case No.
090907164) entered for defendants and respondents Paul James Toscano and Paul Toscano,
P.C. The judgment disposed all of the claims alleged in this action on a motion for
summary judgment filed by respondents. The clerk of the Third District Court filed the

order granting summary judgment on October 27, 2009.

II
STATEMENT OF APPEALABILITY AND APPELLATE COURT JURISDICTION

This appeal is taken from the foregoing judgment, which finally disposes all of the
issues between the parties. Notice of Appeal was filed timely on November 23, 2009. [CT,
Vol. 1I, 403]. The court of appeals notified the parties that a final order had not been
prepared according to Utah Rule of Civil Procedure 7 (f) (2) and entered by the clerk of
the court. Respondents (the prevailing parties) thereafter submitted a proposed final order
pursuant to Utah Rule of Civil Procedure 7 (f) (2) on February 18, 2010. The district court
entered final judgment on February 24, 2010. This court has jurisdiction over this appeal

pursuant to Utah State Rules of Court 3 and 42.



III

ISSUES RAISED IN THE TRIAL COURT AND PRESENTED ON APPEAL AND
STANDARD OF REVIEW

The District Court Erred in Granting Summary Adjudication of Count One of
the First Cause of Action for Abuse of Process Because Appellant Controverted
Respondents’ Assertion of Prior Settlement of the Claim and Established

Disputed Material Facts and Genuine Issues in Support of the Cause of Action.

Issue Raised Before the Trial Court: [CT, Vol. II, 246] [CT, Vol. 11, 209-224]
[CT, Vol. 11, 225] [CT, Vol. 11, 234] [CT, Vol. 11, 209-224; CT, Vol. 11, 225; CT,
Vol. 11, 234]

The Federal Bankruptcy Court Order Approving Settlement of a Debtor’s
Estate Did Not Bar Count One of the First Cause of Action for Abuse of
Process or Any Other Cause of Action Contained in First Amended Complaint
Because Respondents Failed to Assert and Explicitly Waived the Affirmative
Defenses of Res Judicata or Collateral Estoppel in the Trial Court.

Issue Raised Before the Trial Court: [CT, Vol I, 209] [RT, 8, Lines 5-11] [CT,
Vol. II, 209-224; CT, Vol. 11, 225; CT, Vol. 11, 234]

The Federal Bankruptcy Court Order Approving Settlement of a Debtor’s
Estate Did Not In Any Case Satisfy the Requirements of Res Judicata or
Collateral Estoppel And Even if Respondents had not Waived these
Affirmative Defenses, the Trial Court Should Have Denied Summary

Judgment on the Basis of Appellant’s Affidavits

Issue Raised Before the Trial Court: [RT, 8, Lines 5-11] [CT, Vol. II, 398-402
(order after ruling)] [RT, 8, Lines 5-11] [CT, Vol. II, 398-402 (ruling after hearing)]
[CT, Vol. II, 398-402 (ruling after hearing)] [CT, Vol. II, 366 (Affidavit of Disputed



Facts); CT, Vol. II, 378, Request for Judicial Notice of the United States Bankruptcy
Code and the Debtor’s Chapter 7 Petition and Schedules] [CT, Vol. II, 366
(Affidavit of Disputed Facts); CT, Vol. II, 378, Request for Judicial Notice of the
United States Bankruptcy Code and the Debtor’s Chapter 7 Petition and Schedules]

4. Respondents Failed to File a Statement of Undisputed Facts in Support of
Summary Adjudication of Counts Two and Three of the First Cause of Action
for Abuse of Process, the Second Cause of Action for Fraud, and the Third

Cause of Action for Negligence Contained in the First Amended Complaint.
Issue Raised Before the Trial Court: [CT, Vol. II, 303] [CT, Vol. II 347, 349, n.2]

[CT, Vol. I, 246-261] [CT, Vol. I, 303-346] [CT, Vol. II, 246; Vol. II, 303-346]

5. The Trial Court Should Have Denied Respondents’ Motion for Summary
Judgment of the First Amended Complaint Because Appellant Filed Sufficient
Affidavits to Establish a Genuine Factual Dispute Concerning Claims that
Toscano Asserted a Settlement Agreement Obtained by Fraud in Support of

Summary Judgment.
Issue Raised Before the Trial Court: [CT, Vol. II, 366]

Review of the trial court order granting summary judgment is de novo. Simms v.

Oklahoma 165 F.3d 1321, 1326 (10th Cir.), cert. denied, 528 U.S. 815, 120 S.Ct. 53

(1999). The appellate court views the facts and all reasonable inferences drawn from them
in the light most favorable to the non-moving party (plaintiff and appellant). Higgins v.

Salt Lake County, 855 P.2d 231, 233 (Utah 1993). The applicability of the affirmative

defenses of res judicata or collateral estoppel is a question of law, which appellate courts



also consider de novo. Proctor Gamble Corporation v. Amway Corporation 376 F.2d 496

(5™ Cir. 2004).

v
APPLICALBE RULES OF COURT ON APPEAL

1. Utah Rule of Civil Procedure 7 (¢) (3) (A):

A memorandum supporting a motion for summary judgment shall contain a
statement of material facts as to which the moving party contends no genuine issue
exists. Each fact shall be separately stated and numbered and supported by citation
to relevant materials, such as affidavits or discovery materials. Each fact set forth in
the moving party’s memorandum is deemed admitted for the purpose of summary
judgment unless controverted by the responding party. Utah Rule of Civil
Procedure Section 7 (c) (3) (A).

2. Utah Rule of Civil Procedure 56:

(a) For claimant. A party seeking to recover upon a claim, counterclaim or cross-
claim or to obtain a declaratory judgment may, at any time after the expiration of 20 days
from the commencement of the action or after service of a motion for summary judgment

by the adverse party, move for summary judgment upon all or any part thereof.
(b)  For defending party. A party against whom a claim, counterclaim, or cross-
claim is asserted or a declaratory judgment is sought, may, at any time, move for summary

judgment as to all or any part thereof.

(c)  Motion and proceedings thereon. The motion, memoranda and affidavits

shall be in accordance with Rule 7. The judgment sought shall be rendered if the pleadings,

10



depositions, answers to interrogatories, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a genuine issue

as to the amount of damages.

(d)  Case not fully adjudicated on motion. If on motion under this rule judgment
is not rendered upon the whole case or for all the relief asked and a trial is necessary, the
court at the hearing of the motion, by examining the pleadings and the evidence before it
and by interrogating counsel, shall if practicable ascertain what material facts exist without
substantial controversy and what material facts are actually and in good faith controverted.
It shall thereupon make an order specifying the facts that appear without substantial
controversy, including the extent to which the amount of damages or other relief is not in
controversy, and directing such further proceedings in the action as are just. Upon the trial
of the action the facts so specified shall be deemed established, and the trial shall be

conducted accordingly.

(e)  Form of affidavits; further testimony; defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show affirmatively that the affiant is competent
to testify to the matters stated therein. Sworn or certified copies of all papers or parts
thereof referred to in an affidavit shall be attached thereto or served therewith. The court
may permit affidavits to be supplemented or opposed by depositions, answers to
interrogatories, or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the mere allegations
or denials of the pleadings, but the response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a genuine issue for trial. Summary

judgment, if appropriate, shall be entered against a party failing to file such a response.

11



(f)  When affidavits are unavailable. Should it appear from the affidavits of a
party opposing the motion that the party cannot for reasons stated present by affidavit facts
essential to justify the party's opposition, the court may refuse the application for judgment
or may order a continuance to permit affidavits to be obtained or depositions to be taken or

discovery to be had or may make such other order as is just.

(g)  Affidavits made in bad faith. If any of the affidavits presented pursuant to
this rule are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party presenting them to pay to the other party the amount of the
reasonable expenses which the filing of the affidavits caused, including reasonable

attorney's fees, and any offending party or attorney may be adjudged guilty of contempt.

\%
STATEMENT OF THE CASE

A. Procedural History

Appellant filed a complaint in the district court on April 30, 2009 containing a
single cause of action for abuse of process against appellees Paul James Toscano and Paul
Toscano P.C. The complaint alleged that appellees had filed a voluntary petition under
Chapter 7 of the United States Bankruptcy Code in behalf of a petitioner whom appellees
knew did not qualify for relief under Chapter 7. The complaint further alleged that
respondents did not file the petition for legitimate debt relief, but rather filed the petition
solely for the ulterior purpose of circumventing a lawsuit pending in California Superior
Court against the debtor for fraud and quiet title to real property. The complaint also
alleged that respondents intentionally abused Chapter 7 within the meanings of 11 U.S.C.

Section 707 (b) (2) (A) (1); 11 U.S.C. Section 707 (b) (2) (B) (I), and 11 U.S.C. Section

12



707 (b) (3) and that respondents therefore also violated Federal Rule of Bankruptcy
Procedure 9011 [CT, Vol. |, 2].

Respondent Toscano deployed various efforts to evade and deny personal service of
the complaint. Ultimately, respondents filed a motion on May 8, 2009 to dismiss the action
alleging that the Utah District Court lacked personal and subject matter jurisdiction [CT,
Vol. I, 11]. Appellant filed an Affidavit of Process Server on June 1, 2009 [CT, Vol. I, 99-
101] and opposition to respondents’ motion to dismiss on June 9, 2009 [CT, Vol. I, 102].!

On August 21, 2009 respondents filed a motion for expedited summary judgment
[CT, Vol. L, 136]. Respondents served notice of an expedited hearing set for September 1,
2009 by e-mail on August 22, 2009 [CT, Vol. I, 136]. Appellant quickly filed opposition
to the motion for summary judgment on August 27, 2009, which incorporated a
memorandum of points and authorities, a statement controverting respondents’ statement of
undisputed facts, and a statement of disputed facts and genuine issues [CT, Vol. II, 209-
224]. On August 31, 2009 appellant filed a separate Memorandum of Points and
Authorities in Support of Opposition to respondent’s motion [CT, Vol. II, 225] and a
Separate Statement of Disputed Facts and Genuine Issues [CT, Vol. 11, 234].

On August 31, 2009 appellant also filed and served a First Amended Complaint
alleging three causes of action: (1) Abuse of Process (three separate and distinct counts); (2)

Fraud, and (3) Negligence. Count one of the First Cause of Action for Abuse of Process

' Respondent Toscano employs signature sharp practices. He appeared in this action
essentially pro per through his law partner and did not serve the motion to dismiss for
alleged lack of personal and subject matter jurisdiction until almost a month after filing it.

> Respondents have never filed an answer to the complaint.

13



re-alleged the single cause of action contained in the original complaint against
respondents for intentionally abusing Chapter 7 of the United States Bankruptcy Code in
2008. But counts two and three of the First Cause of Action for Abuse of Process, the
Second Cause of Action for Fraud, and the Third Cause of Action for Negligence
contained in the First Amended Complaint alleged entirely new claims against respondents,
which arose from conduct committed by respondents on April 15, 2009 and after appellant
filed the original complaint on April 30, 2009. The two new and distinct counts of abuse of
process and the additional claims for fraud and negligence had separate and different
factual bases than the original complaint, which contained only a single cause of action
against respondents for intentionally abusing Chapter 7 of the United States Bankruptcy
Code in 2008 [CT, Vol. II, 246]. The district court nevertheless convened a hearing on
September 1, 2009 on respondents’ expedited motion for summary judgment of the
original complaint. At the time of the expedited hearing (September 1, 2009), respondents
had not yet had an opportunity (due to their own procedural strategies) to file a response to
the First Amended Complaint (filed August 31, 2009). The court took the matter under
submission after oral argument.

On September 17, 2009, in response to appellant’s First Amended Complaint,
respondents filed a motion, which urged the court to essentially ignore the First Amended
Complaint, which superseded the original complaint. [CT, Vol. II, 246]. Respondents filed
a novel motion on September 17, 2009 to “consolidate the claims made in the amended
complaint with those in plaintiff’s original complaint” [CT, Vol. II, 303]. The First

Amended Complaint indeed re-alleged the single claim for abuse of process contained in

14



the original complaint as count one of the First Cause of Action for Abuse of Process. But
the First Amended Complaint also contained two new and entirely distinct counts of abuse
of process (counts two and three of the first cause of action) and additional causes of action
for fraud (second cause of action) and for negligence (third cause of action). The First
Amended Complaint also alleged facts entirely new, separate, and distinct from the facts
alleged in support of the original complaint for a single count of abuse of process [CT, Vol.
11, 246-261]. Respondents nevertheless moved the court to simply consider its original
summary judgment motion as a motion for summary judgment of the entire First Amended
Complaint [CT, Vol. II, 303-346]. Accordingly, respondents failed to file a Statement of
Undisputed Facts in Support of summary adjudication of counts two and three of the First
Cause of Action for Abuse of Process, the Second Cause of Action for Fraud, or the Third
Cause of Action for Negligence contained in the First Amended Complaint [CT, Vol. II,

246; Vol. 11, 303-346].°

3 Respondents eventually claimed that a settlement agreement (purportedly effective as of
March 30, 2009) somehow barred every cause of action contained in the First Amended
Complaint for conduct committed by respondents after April 15, 2009. But, with the sole
exception of count one of the First Cause of Action for Abuse of Process, the First
Amended Complaint alleged claims for abuse of process (two new counts), fraud, and
negligence, which arose from respondents’ separate and distinct misconduct newly
committed on and after April 15, 2009. Respondents stopped short of alleging that
appellant had actually entered into an agreement effective March 30, 2009 that waived
claims against them for any and all acts, which might be committed by respondents in the
future i.e. after March 30, 2009. And to be sure, even the sham settlement agreement,
which respondents filed in support of their motion for summary judgment of the original
complaint, does not contain any such provision. [CT, Vol. I, 142-208]. Hence, respondents
failed to file a Statement of Disputed Facts in support of summary adjudication of the new
claims alleged in the First Amended Complaint.

15



On September 23, 2009, appellant filed an affidavit, which again controverted
respondents’ Statement of Undisputed Facts (which pertained exclusively to count one of
the First Cause of Action for Abuse of Process contained in the First Amended Complaint
[CT, Vol. 11, 358]), a Separate Statement of Disputed Facts and Genuine Issues as to
Material Facts pertaining to all cause of actions contained in the First Amended Complaint
[CT, Vol. II, 366], and a Memorandum of Points and Authorities in Support of Opposition

EAN13

to respondents’ “consolidated” motion for summary judgment [CT, Vol. II, 347].*
Appellant also filed on September 23, 2009 a request for a hearing on respondents’
“Motion to Consolidate ‘the claims made in the amended complaint with those in
plaintiff’s original complaint’ and for Summary Judgment” [CT, Vol. II, 380]. The district
court did not convene a separate hearing on respondents’ motions [CT, Vol. II, 398].
Nevertheless, the court entered an order on October 27, 2009 granting summary judgment

of the entire First Amended Complaint for respondents [CT, Vol. II, 398].°

B. Statement of Facts

On or about June 9, 2008, appellant filed a cross-complaint in California Superior

Court against an individual to Quiet Title to real property and for Slander of Title,

* Inasmuch as respondents concluded that the First Amended Complaint was identical to
the original complaint, respondents in essence failed to file a motion for summary
judgment of the First Amended Complaint, or at least a motion that complied with the
procedural requirements of Utah Rules of Court . Instead, as respondent himself puts it,
“Toscano essentially reassert[ed] its original summary judgment motion” [CT, Vol. II, 303,
304], which did not include a Statement of Undisputed Facts that was at all relevant to the
new causes of action contained in the First Amended Complaint.

s The court also denied respondents’ motions to dismiss for lack of personal and subject
matter jurisdiction. [CT, Vol. II, 398].



Cancellation of Instruments, Fraud, Resulting Trust, and Conversion.® In response to the
cross-claims, respondents filed a Chapter 7 petition in Federal Bankruptcy Court in Salt
Lake City, Utah in behalf of the individual (hereinafter the “debtor”™) to block and
circumvent the debtor’s own California action. Yet at the time that respondents filed the
voluntary petition, respondent Toscano (the debtor’s attorney) knew that the debtor did not
qualify for relief under Chapter 7 and that the debtor’s filing abused Chapter 7 within the
meanings of 11 U.S.C. Section 707 (b) (2) (A) (1); 11 U.S.C. Section 707 (b) (2) (B) (1),
and 11 U.S.C. Section 707 (b) (3). [CT, Vol. II, 366 (Affidavit of Disputed Facts); CT, Vol.
I1, 378, Request for Judicial Notice of the United States Bankruptcy Code and the Debtor’s
Chapter 7 Petition and Schedules].

Respondent Toscano is a bankruptcy law expert, and he knew that a presumption of
abuse arises under 11 U.S.C. Section 707 (b) (2) (A) (1) if a debtor’s monthly income,
reduced by allowance deductions and multiplied by sixty, is equal to or greater than
twenty-five percent of the non-priority unsecured claims or $6,575.00 (whichever is greater)
or if the product is greater than $10,950.00 ($182.50 per month). 11 U.S.C. Section 707 (b)
(2) (A) (1). To be sure, the debtor and respondent Toscano had completed Means Test
Form B22 as required under 11 U.S.C. Section 707 (b) (2) before filing the petition for
relief, and the results triggered the presumption that the debtor was abusing Chapter 7.
Means Test Form B22 contains an objective formula. The Means Test is designed to
separate debtors who are abusing Chapter 7 from legitimate debtors by identifying debtors

who have the ability (means) to pay creditors as a matter of law and therefore do not

® The property is located in California, and the defendant resided in California before
moving to Utah.

17



qualify for Chapter 7 relief. Hence, respondent Toscano knew before he filed the Chapter
7 petition in behalf of the debtor that the debtor was not eligible for Chapter 7 relief. [CT,
Vol. 11, 366 (Affidavit of Disputed Facts); CT, Vol. II, 378, (Request for Judicial Notice of
the United States Bankruptcy Code and the Debtor’s Chapter 7 Petition and Schedules)].
Respondent Toscano also knew before he filed the petition that the debtor had the
burden pursuant to 11 U.S.C. Section 707 (b) (2) (B) (I) to rebut the presumption that the
debtor was abusing Chapter 7. Moreover, respondent Toscano knew that the debtor was
obliged to rebut the presumption of abuse pursuant tol1 U.S.C. Section 707 (b) (2) (B) (I)
exclusively by demonstrating “special circumstances” within the meaning of tol1 U.S.C.

- Section 707 (b) (2) (B) (I), such as a serious medical condition or a call to active duty in
the Armed Forces. Respondent Toscano also knew before he filed the petition that the
debtor could not rebut the presumption that she was abusing Chapter 7 by demonstrating
such “special circumstances” under 11 U.S.C. Section 707 (b) (2) (B) (I). [CT, Vol. II, 366
(Affidavit of Disputed Facts); CT, Vol. I, 378, (Request for Judicial Notice of the United
States Bankruptcy Code and the Debtor’s Chapter 7 Petition and Schedules)].
Accordingly, respondent Toscano was charged with knowledge before he filed the petition
that the debtor, as a matter of law, had the ability to pay her creditors and that filing the
petition would therefore be a flagrant, per se abuse of Chapter 7 under 11 U.S.C. Section
707 (b) (2) (A) (1) and 11 U.S.C. Section 707 (b) (2) (B) (I) (1). Nevertheless, respondent
Toscano filed the petition in behalf of the debtor. [CT, Vol. II, 366].

Respondent Toscano and the debtor also admitted in their petition filed under

penalty of perjury that the debtor’s California Superior Court action (Case no. MCVMS

18



08151) to quiet title to real property (hereinafter the “property” or the “disputed property™),
brought pursuant to an Affidavit of Joint Tenant fraudulently executed by the debtor,
constituted a liability of the debtor for punitive damages to California attorney, Dee Davis
(for malicious prosecution) and to appellant, Joseph Billings (for slander of title).
Respondent Toscano and the debtor openly sought to discharge these liabilities for punitive
damages in their petition. Yet, at the same time, respondent Toscano duplicitously urged
the Chapter 7 Trustee to seize the property (which was the target of the malicious action
and the debtor’s fraud) as the debtor’s legitimate asset in order to liquidate the debtor’s
small consumer debt. [CT, Vol. II, 366 (Affidavit of Disputed Facts); CT, Vol. 11, 378,
Request for Judicial Notice of the United States Bankruptcy Code and the Debtor’s Chapter
7 Petition and Schedules].

In light of the foregoing facts and circumstances, respondent Toscano misused
court process by filing the Chapter 7 petition and causing a Notice of Chapter 7 Bankruptcy
Case to be filed in California Superior Court Case No. MCVMS 08151 and enjoining its
prosecution pursuant to 11 U.S.C. Section 362. Respondent Toscano committed these
acts characteristically in pursuit of collateral litigation advantages, i.€., (1) to circumvent
the California Superior Court quiet title and fraud actions against the debtor; (2) to cause
the Chapter 7 Trustee to improperly seize the disputed property pursuant to the debtor’s
false claims to be the exclusive owner of the property; (3) to cause the Chapter 7 Trustee to
attempt to sell the property to liquidate the debtor’s consumer debt, and (4) to harass
appellant, cause unnecessary delays, and escalate appellant’s litigation costs. Respondent

Toscano also violated Federal Rule of Bankruptcy Procedure 9011 and Chapter 13, Rule
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3.1, of the Utah Supreme Court Rules of Professional Practice when he ignored the results
of the Means Test and filed the petition in the foregoing acts of sharp practice.’ [CT, Vol.
I1, 366 (Affidavit of Disputed Facts); CT, Vol. II, 378, Request for Judicial Notice of the
United States Bankruptcy Code and the Debtor’s Chapter 7 Petition and Schedules].
Therefore, on July 16, 2008, appellant amended the California cross-complaint against the
debtor to include a cause of action for flagrant abuse of process against respondent
Toscano. [CT, Vol. II, 366-377].

Appellant entered into a settlement agreement with the debtor, the Chapter 7 Trustee,
the U.S. Trustee, and respondent Toscano on January 28, 2009 (Amended March 30, 2009).
According to the terms and. conditions of the settlement agreement, the debtor was required
to execute a grant deed transferring all rights and interests in the disputed property to
appellant or his designate. In exchange for the debtor’s execution of the grant deed
transferring exclusive title to the disputed property to appellant, appellant agreed to dismiss
his causes of action against the debtor for Slander of Title, Cancellation of Instruments,
Fraud, Resulting Trust, Conversion, and the cause of action for Abuse of Process alleged
against respondent Toscano for filing a Chapter 7 petition in 2008 in violation of 11 U.S.C.
Sections 707 (b) (1), 707 (b) (2), and 707 (b) (3) of the United States Bankruptcy Code.

The terms and conditions of the settlement agreement also required respondent Toscano to

”The United States Trustee eventually conducted an independent and disinterested
Comparative Analysis of the debtor’s schedules, and the independent analysis also revealed
that a presumption of abuse arose pursuant to 11 U.S.C. Section 707 (b) (2) (A) (1) that the
debtor was abusing Chapter 7. [CT, Vol. 11, 366 (Affidavit of Disputed Facts); CT, Vol. II,
378, Request for Judicial Notice of the United States Bankruptcy Code and the Debtor’s
Chapter 7 Petition and Schedules].
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seek the bankruptcy court’s approval of the January 28, 2009 settlement agreement
(amended March 30, 2009) at a hearing ultimately set for August 20, 2009.

Pursuant to an agreement between respondent Toscano and appellant, appellant
drafted the essential components of the agreement (nearly the entire agreement), and
respondent Toscano was to submit the agreement to the bankruptcy court for approval
pursuant to a motion under his signature. In reliance upon respondent Toscano’s
representation that he would seek the court’s approval of the terms and conditions as
prepared by appellant (and approved by respondent Toscano, the debtor, the Chapter 7
Trustee, and the U.S. Trustee), appellant agreed to be bound by the agreement and
dismissed his causes of action against the.debtor with prejudice after respondent Toscano,
the debtor, the Chapter 7 Trustee, and the U.S. Trustee signed the agreement. [CT, Vol. II,
366-377].

In the meantime, a disgruntled potential claimant to the property threatened to file a
complaint with the Utah State Bar against respondent Toscano for proceeding in the
bankruptcy court with a conflict of interest with the debtor unless respondent Toscano
abandoned the settlement. The claims for abuse of process had been filed against the
debtor and respondent Toscano (the debtor’s attorney), and they sprang primarily from
respondent Toscano’s negligence and malfeasance in abusing Chapter 7 of the bankruptcy
code in overzealous representation of the debtor. Respondent Toscano is apparently
vulnerable to state bar discipline inasmuch as he proposed settlement of the claims against
him in exchange for his arrangement of the debtor s waiver of her own potential one-third

interest in the disputed property in violation of Chapter 13, Rule 1.7, of the Utah Supreme
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Court Rules of Professional Practice. Respondent Toscano himself contributed nothing to
the settlement value. [CT, Vol. II, 366-377].

After receipt of the threat, respondent Toscano refused to seek the bankruptcy
court’s approval of the January 28, 2009 settlement agreement (amended March 30, 2009).
[CT, Vol. II, 366-377]. Instead, on or about April 10, 2009 respondent Toscano altered the
settlement agreement drafted by appellant to unilaterally provide (1) that the disgruntled
claimant would receive an unconditional 50% interest in the property, (2) that the claimant
(heavily saddled with creditor judgments) could take title to the property in his name
pursuant to a quit claim deed to be executed by the debtor, and (3) omitting the requirement
that the debtor transfer her interests in the property to appellant pursuant to a grant deed
and adding that the debtor would transfer her interests in the property pursuant to a quit
claim deed only. [CT, Vol. II, 366-377]. In light of the fact that respondent Toscano had
wholly undermined the value of the parties’ settlement agreement, appellant promptly
notified r<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>