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II.
APPELLATE COURT JURISDICTION
Although this Court has asserted it maintains jurisdiction to decide this
matter as embodied in its ORDER DENYING MOTION TO DISMISS APPEAL dated
June 09, 2010 (the “June 09, 2010 Ruling”), Defendants urge the Court to reconsider its
June 09, 2010 Ruling and conclude that Rule 4( ¢ ), Utah Rules of Appellate Procedure,
does not save this appeal from dismissal and that to invoke the jurisdiction of this Court
Plaintiff was required to file a notice of appeal from the February 24, 2010 final order of
the district court.
1.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
This appeal was filed pro-se by Plaintiff, a disbarred former California
attorney' who sued Defendants and Appellees in the Third District Court action from when
this appeal springs in a failed attempt to avoid Plaintiff’s obligations under a settlement
agreement (which Plaintiff had agreed to in open court) in Plaintiff’s sister’s bankruptcy
proceeding (wherein Defendants served as Plaintiff’s sister’s bankruptcy counsel), which
settlement agreement was approved by the order of the US Bankruptcy Court, the
Honorable Judith A. Boulden presiding. The Third District Court action was dismissed by

the Honorable Denise P. Lindberg upon Defendants’ motions for summary judgment in the

'See In re Billings, 50 Cal.3d 358, 787 P.23 617, 267 Cal.Rptr. 319 (1990)
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state action.

Defendants object to Plaintiff’s characterization and identification of the
issues for review. Plaintiff has attempted to raise a myriad of issues which are not
properly before the Court and which should result in the dismissal of the appeal and the
imposition of sanctions and attorney fees against Plaintiff, as discussed immediately
hereafter:

Rule 24(k), Utah Rules of Appellate Procedure, is very explicit about the
allowable content of briefs filed in appeals:

All briefs under this rule must be concise, presented with accuracy, logically

arranged with proper headings and free from burdensome, irrelevant,

immaterial or scandalous matters. Briefs which are not in compliance may
be disregarded or stricken, on motion or sua sponte by the court, and the
court may assess attorney fees against the offending lawyer.

Plaintiff’s Opening Brief fairly exudes inaccurate, burdensome, irrelevant

and immaterial issues, alleged facts and arguments. For example, in his Amended

Docketing Statement dated November 20, 2009 (the “Amended Docketing Statement”) ,

rather than simply identifying the issues on appeal, Plaintiff engages in a 2 %2 page diatribe
over what allegedly went wrong in the State Court and how the trial court and counsel
allegedly misunderstood res judicata and collateral estoppel ( Amended Docketing
Statement, 9 9); how Judge Lindberg allegedly misunderstood the “sham settlement
agreement” Plaintiff agreed to in the Bankruptcy Court (Amended Docketing Statement, §

10); and how Defendants allegedly failed to file Statements of Undisputed Facts in support
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of both motions for summary judgment (Amended Docketing Statement, 9 11) before
actually attempting to identify four (4) issues on appeal (Plaintiff’s Opening Brief, p. 5,
line 18), which eventually expand into five (5) issues (Plaintiff’s Opening Brief, pp. 5-7).

Plaintiff’s Opening Brief itself contains five (5) issues which appear, at least

in some cases, to correspond to several of the five (5) issues Plaintiff purports to identify
in his Amended Docketing Statement. However, the rambling, overbroad, imprecise and
all-inclusive nature of Plaintiff’s alleged identification of issues on appeal in his Opening
Brief makes it difficult, if not entirely impossible, to identify exactly what issues Plaintiff
claims to appeal.

Regardless of what issues Plaintiff purports to appeal, Defendants believe
that the only possible issues on appeal are those framed by his First Amended Complaint
for (1) Abuse of Process, (2) Fraud, and (3) Negligence dated August 31, 2009 (the “First
Amended Complaint”), and which Defendants suggest can be more than adequately
framed as follows:

1. Whether the trial court properly granted Defendants’ Motion for
Summary Judgement by ruling that all claims asserted by Plaintiff concerning the
Bankruptcy Court’s approval of the settlement agreement which binds Plaintiff cannot be
collaterally attacked in the Third District Court; and

2. Whether the trial court properly granted Defendants” Motion for

Summary Judgment by ruling at all claims asserted against Defendants were extinguished



by the terms of the settlement agreement which binds Plaintiff.

In view of Plaintiff’s hazy, imprecise and overbroad attempts to identify
issues on appeal to include everything but the proverbial kitchen sink, Defendants suggest
that the Court adopt the two (1) issues identified immediately above by Defendants as the
actual issues on appeal.

AY
STATEMENT OF THE CASE
A. Nature of the Case, Course of Proceedings and Disposition in the
Third District Court:?

1. Plaintiff filed the underlying action on or about April 30, 2009 in
the Third District Court of Salt Lake County (hereafter the “State Action”) as a one-count
complaint (the “Original Complaint”) for abuse of process against Defendants. The
claims asserted by Plaintiff in the Original Complaint arise from Defendants’ actions in
filing a Chapter 7 Bankruptcy Proceeding in the US Bankruptcy Court for the District of
Utah, Central Division, styled In re Antoinette Billings’ and numbered 08-22447 (the
“Chapter 7 Proceeding.”) [R, 2-10]

2. Defendants moved the Third District Court to dismiss the Original

Complaint via their Motion to Dismiss for Lack of Personal Jurisdiction and for Lack of

2All references to the record of this case are by the use of a capital “R,” followed by the
pages of the record designated in the docket sheet prepared by the Third District Court.

3Antoinette Billings is Plaintiff’s sister.
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Subject Matter Jurisdiction and For Costs and Attorney Fees on or about May 8, 2009 (the
“Motion to Dismiss™) [R, 11-13], which Plaintiff opposed [R, 102-106 and 107-114].

3. On or about August 21, 2009 Defendants filed Defendants’ Motion
for Summary Judgment (the “First Motion for Summary Judgment”) |R, 142-144], which
was likewise opposed by Plaintiff in the form of his Opposition to Defendants’ Motions
for Summary Judgment [R, 209-216], his [second] Opposition to Defendants’ Motions for
Summary Judgment [R, 217-224], his Memorandum of Points and Authorities in Support
of Opposition to Defendants” Motions for Summary Judgment [R, 225-233] and his
Separate Statement of Disputed Facts and Genuine Issues as to Material Facts in Support
of Opposition to Defendant’s Motion for Summary Judgment [R, 234-235].

4. Concurrently with the last two (2) filings identified immediately
above, Plaintiff filed his First Amended Complaint For (1) Abuse of Process, (2) Fraud,
and (3) Negligence on August 31, 2009 (the “First Amended Complaint™) [R, 246-261], in
which Plaintiff expanded his abuse of process claims to three (3) separate counts and
added one (1) fraud claim and one (1) negligence claim.

Count 1 of Plaintiff’s abuse of process claim appears to parallel the abuse of
process claim in the Original Complaint in that it relates to Defendants’ filing of Plaintiff’s
sister’s bankruptcy case. Count 2 of the First Amended Complaint arises from
Defendants’ unsuccessful attempt to remove the Third District Court proceeding to the

Bankruptcy Court and Count 3 relates to Defendants’ drafting and filing of the settlement



agreement in the US Bankruptcy Court, which included Plaintiff as a party and which
ultimately extinguished all of Plaintiff’s claims. The fraud allegation in the First Amended
Complaint also arises from Defendants’ activities surrounding the drafting and filing of
the settlement agreement by which Plaintiff does not want to be bound, and the negligence
claim apparently relates to the same activities, although its allegations are less clearly
drafted.
5. Defendants then filed their Motion to Consolidate and for Summary
Judgment and for Fees and Costs on or about September 17, 2009 (the “Second Motion for
Summary Judgment” [R, 303-305] wherein Defendants sought to consolidate their pending
Motions for Summary Judgment to encompass Plaintiff’s First Amended Complaint for
purposes of a ruling by the Third District Court. The First Motion for Summary Judgment
and the Second Motion for Summary Judgment are at times hereafter collectively referred
to as the “Summary Judgment Motions.”
6. Plaintiff filed a number of documents in opposition to the Second
Motion for Summary Judgment, including the following, all of which were filed on or
about August 31, 2009:
A. Memorandum of Points and Authorities in Opposition to Defendant’s
Motion for Summary Judgment of the First Amended Complaint [R,
225-233];

B.  Affidavit of Joseph Billings Controverting Defendants’ Statement of
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Undisputed Facts in Support of Defendant’s Motion for Summary
Judgment of the First Amended Complaint [R, 209-216 and 217-224];
and
C. Separate Statement of Disputed Facts and Genuine Issues as to
Material Facts in Support of Opposition to Defendant’s Motion for
Summary Judgment [R, 234-245].
7. The Third District Court heard oral argument on the pending matters
on September 1, 2009 and issued its Ruling on October 27, 2009 (the “Ruling”) [R, 389-
402], wherein, inter alia, it made findings of fact and conclusions of law and granted
Defendants’ Motion to Consolidate and Defendants” Motions for Summary Judgment.
8. Plaintiff filed a Notice of Appeal of the Ruling on or about
November 23, 2009 [R, 403-404]
9. In the meantime, this Court, sua sponte, questioned the finality of the
Ruling, after which Defendants’ counsel prepared and submitted to the Third District
Court that certain Order on Pending Matters, which was signed and entered on or about
February 24, 2009 [R, 422-424]
10.  Defendants on or about May 25, 2010 filed Defendants’ Motion to
Dismiss and in the Alternative for Extension to File Brief upon the premise that Plaintiff’s
intention was to appeal the Ruling, which was a non-final order, instead of the Order on

Pending Matters, which was a final order, and that he was not saved from his failure to



appeal the Order on Pending Matters by Rule 4( ¢ ), Utah Rules of Appellate Procedure.

11.  This Court denied the Motion to Dismiss on June 9, 2010 by its Order
Denying Motion to Dismiss Appeal and granted the motion to extend the filing date for
Defendants’ brief to July 9, 2010.

B. Statement of Facts Relevant to Issues Presented for Review:

1. Defendants filed their Summary Judgment Motions based upon the
fact that as part of a settlement agreement in the Chapter 7 Proceeding, Plaintiff had
waived all claims made by Plaintiff against Defendants in the Original Complaint and then
in the First Amended Complaint. As part of their First Motion for Summary Judgment
Defendants attached a copy (and on the day of the hearing presented to Judge Lundberg a
certified copy) of Judge Boulden’s AMENDED ORDER APPROVING SETTLEMENT
AMONG DEBTOR ANTOINETTE BILLINGS, DEBTOR’S COUNSEL, JOSEPH M.
BILLINGS, JOHN H. BILLINGS, AND CHAPTER 7 TRUSTEE ELIZABETH
LOVERIDGE dated August 21, 2009 and entered on August 23, 2009 in the Chapter 7
Proceeding (the “Bankruptcy Court Order Approving Settlement”). [Addendum 1]*

2. Attached to the Bankruptcy Court Order Approving Settlement and
incorporated therein was that certain SETTLEMENT AGREEMENT AMONG
ANTOINETTE BILLINGS, PAUL TOSCANO AND PAUL TOSCANO, P.C.,

ELIZABETH LOVERIDGE AND JOSEPH H. BILLINGS (the “Settlement Agreement”)

“The certified copy of Judge Boulden’s order is also found at R, 181-308. A non-certified
order is found at R, 152-180.
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and attachments, which bears the following statement on the signature page: “Effective
upon Court approval on March 30, 2009.” [Addendum 1]

3. The Settlement Agreement contains, inter alia, the following
language pertinent to this appeal:

This Settlement Agreement . . . is entered into among the following parties: .
.. Paul Toscano and Paul Toscano, P.C., Debtor’s counsel; [and] Joseph M.
Billings, pro se . . . (Settlement Agreement, first paragraph, page 1)

... the Parties, desiring to settle and resolve all disputes among them and to
mutually release each other against the others any and all claims and cases of
action extant among them, including claims and causes of action for
malicious prosecution and abuse of process against the Debtor and Debtor’s
Counsel, . . .(Settlement Agreement, page 7)

For good and valuable consideration, the receipt and sufiiciency of which
are hereby acknowledged, including the exchange of mutual releases of all
claims and causes of action, including claims and causes of action for
malicious prosecution and abuse of process against the Debtor and Debtor’s
Counsel as set forth below, . . . (pp. 7-8, Settlement Agreement Terms)

This Agreement is subject to approval by the United States Bankruptcy
Court for the District of Utah, . . . (] 1.b. Conditions Precedent, page 8)

Effective upon the performance of the obligations set forth in paragraphs 2
and 3 above, the Parties hereby mutually release each other from any and all
claims, debts, obligations, actions, demands, liabilities, costs, expenses,
attorneys fees, damages, real property or controversies of any kind or nature
whatsoever, including any actions for abuse of process or malicious
prosecution, whether grounded in law or equity, whether known or
unknown, in any way relating to or arising out of the claims and defenses
raised in the Lawsuit, the Adversary Proceeding, or any motions or actions in
any court, tribunal, administrative proceeding, of any kind or any nature
whatsoever, . . . (4, page 11)

This settlement agreement shall become effective and binding upon the
Parties upon Bankruptcy Court’s entry of the Order approving this

.-



Settlement. (9 6.b., page 12)

4. On September 01, 2009, Plaintiff filed an untimely appeal to the US
District Court for the District of Utah, Central Division, in Case No. 2:09-cv-00828-TC
[Addendum 3] of the Bankruptcy Court Order Approving Settlement [Addendum 2, Dkt.
No. 121], followed by a motion to extend the time for appeal [Addendum 2, Dkt. No. 129],
which was denied by the Bankruptcy Court’s ORDER RE: JOSEPH M. BILLINGS’
MOTION FOR EXTENSION OF TIME TO FILE NOTICE OF APPEAL dated October
07, 2009 in Bankruptcy No. 08-22447 (the “Order Denying Motion to Extend Time to
Appeal”). [Addendum 2, Dkt. No. 160]

5. Plaintiff then filed an Amended Notice of Appeal to the US District
Court for the District of Utah, Central Division in Case No. 2-09-cv-00993-TC
[Addendum 4], on October 13, 2009 in an attempt to appeal the Bankruptcy Court’s Order
Denying Motion to Extend Time to Appeal. [Addendum 2, Dkt. No. 164] Both cases
pending in the US District Court were consolidated under case no. 2:09-cv-00828-TC.
[Addendum 3, Dkt. No. 8]

6. Although Judge Lindberg’s Ruling was made on October 27, 2009,
oral argument was held on September 1, 2009, at which time Judge Lindberg was aware of
Plaintiff’s appeal in the US District Court; therefore, by the following language, Judge
Lundberg’s Ruling specified that it was not a final order depending on the outcome of

Plaintiff’s appeal to the US District Court for the District of Utah, Central Division:
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.. . because there is an appeal pending or [sic] Judge Boulden’s August 29,

2009 Order, the dismissal of the claims is granted without prejudice to

Plaintiff in the event he prevails on his appeal to the District Court of those

issues. [R., ]

7. On December 21, 2009, the US District Court affirmed the decision
of the Bankruptcy Court. [Addendum 2, Dkt No. 12] No appeal was taken from that order.
[Addendum 2]

8. On January 7, 2010 Defendants filed in the Third District Court their
Notice of Dismissal of Plaintiff’s Bankruptcy Appeal and Request for Clarifying Order,
upon which no further action has been taken.

C. Defendants’ Objections to Plaintiff’s Statement of Relevant Facts.

Defendants object to Plaintiff’s alleged “Statement of Facts™ (Plaintiff’s
Brief, pp. 16-27) because he attempts to introduce into this proceeding a plethora of
extraneous, irrelevant, immaterial, conclusory, often superfluous and potentially
misleading statements which appear to be designed to focus this Court’s attention on
anything other than the issues at hand. The issues on appeal arise out of the District
Court’s orders granting summary judgment in favor of Defendants, and should not be
allowed to be expanded or mis-stated to provide a forum from which Plaintiff can spew
arguments which he has already lost in the US Bankruptcy Court, or make allegations or
raise innuendo which can only produce a thick haze of misinformation which Plaintiff

seems bound to attempt to create. Predictably, Plaintiff has attempted to sidestep the real

issues, which are that he agreed to the terms of the settlement agreement that was
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ultimately confirmed by the Bankruptcy Court, and his only escape from that inconvenient
fact is to allege fraud and “sham” agreement. In any event, Defendants’ objections to each
paragraph of Plaintiff’s purported Statement of Facts follow:

1. (First paragraph, pp.16-17) This paragraph is largely argument and
not facts. Although it is true that Defendants filed a bankruptcy proceeding, Defendants’
intent (lines 3-4 and 5-8, p. 17) in so doing is falsely stated and nothing more than
innuendo.

2. (First full paragraph, pp. 17-18) Although Plaintiff’s alleged
knowledge of bankruptcy law may have been helpful before the US Bankruptcy Court, the
allegation that Defendants filed the Chapter 7 petition wrongfully has little, if anything, to
do with this appeal.

3. (First full paragraph, p. 18) This paragraph is entirely Plaintiff’s
argument concerning Defendants’ alleged obligations under the Bankruptcy Code, and has
nothing whatsoever to do with this appeal.

4. (Second paragraph, p. 18-19) Again, this paragraph is entirely
Plaintiff’s arguments and spurious allegations concerning Defendants’ alleged wrongful
actions, none of which have ever been proved, but which Plaintiff continues to assert as if
they were facts.

5. (First full paragraph, p. 19) This paragraph contains nothing but

allegations, all of which Defendants deny and none of which has ever been proven.
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6. (First full paragraph, p. 20-21) Aside from the fact that Plaintiff
admits he entered into the settlement agreement at issue, this paragraph is nothing more
than Plaintiff’s stated view of what the settlement agreement contained. Since the
settlement agreement at issue is unambiguous on its face, Plaintiff’s opinion of what it
contains is irrelevant to this proceeding.

7. (First full paragraph, p. 21) Aside from Plaintiff’s admission that he
agreed to be bound by the settlement agreement and “dismissed his causes of action
against the debtor with prejudice,” this paragraph reflects only Plaintiff’s version of
circumstances surrounding the Chapter 7 Proceeding, all of which are contested and all of
which Plaintiff asserted to the Bankruptcy Court before the settlement agreement was
confirmed.

8. (Second full paragraph, p. 21) This paragréph again reflects nothing
more than Plaintiff’s allegations of what he apparently believes happened concerning
certain matters, but contains no facts relevant to this proceeding.

9. (First full paragraph, p. 22) This paragraph contains allegations that
Defendants altered the settlement agreement that Plaintiff had entered into and Plaintiff’s
response, but again no facts relevant to this appeal.

10.  (Second full paragraph, p. 22-24) This lengthy paragraph variously
charges Defendants with abuse of the judicial process (p. 23, lines 2-3) and filing

groundless motions (p. 23, lines 3-4) and then adds more argument about what Defendants
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did or did not know and what Defendants should have done or did not do. The paragraph
is entirely bereft of facts relevant to this appeal.

11.  (First full paragraph, p. 24) Plaintiff in this paragraph alleges that
Defendants attempted to intimidate Plaintiff (p. 24, line 3); that Defendants declined to
favor Plaintiff with legal citations (p. 24, lines 9-12); and makes his argument about
Defendants’ motivations. Nowhere is there a statement of facts relevant to this appeal.

12.  (First full paragraph, p. 25) This paragraph again alleges that
Defendants changed the settlement agreement and contains Plaintiff’s unsupported claims
of wrongful actions on the part of Defendants and ends with Plaintiff’s version of the
reason he filed his First Amended Complaint. In all events, there are no factual allegations
as contemplated by the Utah Rules of Appellate Procedure.

13.  (Second full paragraph, p. 25-26) This paragraph reflects Plaintiff’s
version of Defendants’ attempt to remove the State Action to US Bankruptcy Court, but
provides no facts relevant to this appeal.

14.  (First full paragraph, p. 26-27) This paragraph acknowledges that the
US Bankruptcy Court approved the settlement agreement (which Plaintiff refers to as the
“sham settlement agreement”), but asserts that it was altered by Defendants and did not
accurately reflect what Plaintiff had agreed to. Such arguments were unsuccessfully made
by Plaintiff in the Bankruptcy Court but have no basis here.

Based upon Plaintiff’s utter failure to provide the Court relevant facts as
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required by the Utah Rules of Appellate Procedure, Defendants ask the Court to accept
those facts as set forth in the “Relevant Facts” section of Appellees’ brief as the facts
pertinent to this appeal.
V.
SUMMARY OF ARGUMENTS

Plaintiff entered into a settlement agreement in open court in the US
Bankruptcy Court for the District of Utah, Central Division, on or about January 28, 2009
pursuant to the unambiguous terms of which Plaintiff waived any and all claims against
both Defendants, including all those claims made by Plaintiff in his First Amended
Complaint in the State Court Action.

In addition to the waiver of claims against Defendants, the Settlement
Agreement provides that upon the confirmation of the Settlement Agreement by the
Bankruptcy Court the Settlement Agreement would be deemed executed by the parties
without the necessity of actually executing the Settlement Agreement and binding upon the
parties thereto upon the entry by the Bankruptcy Court of its order approving the
settlement. The Bankruptcy Court’s Amended Order Approving Settlement was signed
and entered on or about August 21, 2009.

On September 01, 2009 Plaintiff filed an untimely appeal of the Bankruptcy
Court’s Order Approving Settlement, after which he sought an order from the US

Bankruptcy Court allowing his untimely appeal, which was also denied on October 07,
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2009. Plaintiff then appealed the order denying his untimely appeal to the US District
Court for the District of Utah, Central Division, which appeal was likewise denied.
Plaintiff did not appeal the decision of the US District Court. Accordingly, all appeals in
the Federal system that could possibly be made by Plaintiff are exhausted.

Judge Lindberg correctly characterized Plaintiff’s claims in the State Action
as either (1) claims that challenge what happened before the Bankruptcy Court in order to
get that Court’s approval of the settlement agreement or (b) claims that would be
extinguished by the settlement agreement. The first group of claims must be dismissed
because they constitute a collateral attack upon the Bankruptcy Court’s decision to
approve the settlement agreement and any such complaint is the exclusive province of the
US Bankruptcy Court, which issued the order, or the District Court on appeal. The second
group of claims must be dismissed because they were extinguished by the unambiguous
terms of the Settlement Agreement as a matter of law.

Plaintiff attempts to argue the matters before this Court with reference to res
judicata and/or collateral estoppel, but essentially ignores the mandatory provisions of
Rule 56, Utah Rules of Civil Procedure. Regardless of the theory employed by the parties
or by the Court, to avoid summary judgment Plaintiff was obliged by Rule 56 to

demonstrate to the trial court that there was a question of material fact requiring a trial.’

*The trial Court’s decision can be affirmed on any theory apparent in the record, even if it
was not the theory relied upon by the trial Court. See, for example, Dipoma v. McPhie, 2001 UT
61, 29 P.3d 1225, 1230 (Utah 2001) and authorities cited therein.
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The documents filed by Plaintiff in opposition to the Motions for Summary Judgement are
conclusory, without foundation, argumentative and do not raise material questions of fact.
Accordingly, the trial court’s order cannot be successfully attacked.
VI
ARGUMENTS

The District Court Ruling of October 27, 2009 does not identify exactly what
claims in the First Amended Complaint the Ruling refers to when it categorizes Plaintiff’s
claims as “either (a) claims that challenge what happened before the Bankruptcy Court in
order to get that Court’s approval of the settlement agreement, or (b) claims that would be
extinguished by the settlement agreement,” but it does make two (2) statements on page 3
of the Ruling which clarify that categorization as follows:

.. . Plaintiff cannot collaterally attack in this Court the Bankruptcy Court’s

decision to approve the settlement. Plaintiff’s relief from that Order, if any,

must come from the Bankruptcy Court or from the reviewing District Court.

[citation omitted] This Court must accept the Bankruptcy Court’s ruling that

the settlement is acceptable; it will not consider argument regarding the

enforceability of a settlement agreement that another Court has ratified.

There, all of Plaintiff’s claims that challenge the court-approved settlement

agreement itself must be dismissed. Those issues are reserved solely to the

Bankruptcy Court or the District Court on Appeal.

... it is also not appropriate for this Court to consider those claims by

Plaintiff that are/were extinguished by the terms of the settlement agreement.

Those claims must also be dismissed.

As the following discussion will show, it was not necessary for the District

Court to specifically identify which claims were claims which constitute a collateral attack
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on the Bankruptcy Court Order Approving Settlement and which claims were extinguished
by the terms of the settlement agreement itself, as all claims made by Plaintiff fall into
either one category or the other, and possibly both.

A. The District Court Properly Granted Summary Judgment that

the Settlement Agreement Could not be Collaterally Attacked in the

District Court

In the case of Olsen v. Board of Education, Utah, 571 P.2d 1336, 1338
(1977) the Utah Supreme Court adopted the rather broad definition of “collateral attack”
from the Restatement of Judgments (1942) Section 11, Comment A as follows:

Where a judgment is attacked in other ways than by proceedings in the

original action to have it vacated or revised or modified or by a proceeding

in equity to prevent its enforcement, the attack is a “Collateral Attack.”

[emphasis in original]

The entry of the Bankruptcy Court Order Approving Settlement is the
triggering event of all the woes of which Plaintiff complains. While Plaintiff strains to
characterize his claims as separate and distinct from that order, they are not. For example,
Plaintiff’s First Cause of Action for Abuse of Process contains three (3) counts.® The First
Count of Abuse of Process [pp. 2-5] arises out of Defendants filing of the Chapter 7

Proceeding and completion of the Means Test Form B22 in the Bankruptcy Court, which

Plaintiff characterizes as a misuse of judicial proceedings. [First Amended Complaint,

SCitations are from Plaintiff’s First Amended Complaint (R, 246-261) for (1) Abuse of
Process, (2) Fraud, and (3) Negligence dated August 31, 2009 and to specific pages (pp.) and
paragraphs () thereof.
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17] The Second Count of Abuse of Process [pp. 5-7] claims Defendants continued to
misuse judicial proceedings to attempt to remove Plaintiff’s state court action to the US
Bankruptcy Court [§ 26]. The Third Count of Abuse of Process [pp. 7-11] arises from the
entry of the Settlement Agreement in the US Bankruptcy Court, which Plaintiff admits
agreeing to [ 28], but which Plaintiff alleges Defendants changed [ 37].

The Second Cause of Action alleges Fraud, again arising directly from the
Bankruptcy Court Order Approving Settlement, which Plaintiff alleges Defendants
changed. [ 46]

The Third Cause of Action for Negligence arises from the same set of facts
surrounding the entry of the Bankruptcy Court Order Approving Settlement [99 49 and 51]

The point, of course, is that Plaintiff’s attempts to characterize his claims as
separate state claims are merely extensions of the claims he unsuccessfully made in the
Bankruptcy Court, but whatever he call them, they constitute a collateral attack upon the
Bankruptcy Court Order Approving Settlement and bring into play the doctrines of res
judicata and collateral estoppel.

To return to the Olsen case at 1337-1338, the Utah Supreme Court stated as
follows:

The principles of res judicata apply to judgments in condemnation

proceedings as to matters therein litigated. [citing] 30 C.J.S. Eminent

Domain §§ 328, 414 Just as with the rules governing the application of the

doctrine of res judicata to judgments generally, [citing] Belliston v. Texaco,
Inc., Utah, 521 P.2d 379 (1974)_the parties thereto are concluded as to all

matters that were put in issue. or might have been put in issue, or were
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necessarily implied in the decision, such as the right to condemn and the
necessity thereof. [citing] Public Utility Dist. No. I of Chelan County v.
Washington Water Power Co., 43 Wash.2d 639, 262 P.2d 976 (1953) The
doctrine renders a final judgment, on the merits, by a court of competent
jurisdiction, conclusive upon the parties and is a bar to subsequent litigation
on the same issues. [emphasis added]

Obviously, the Olsen decision was a condemnation proceeding, but the
principles apply to this action nonetheless. What Plaintiff tries to characterize as separate
claims and causes of action in the State Action are nothing more than “matters that were
put in issue, or might have been put in issue, or were necessarily implied in the decision,”
in the Chapter 7 Proceeding. As in the Olsen case, this case involves a final judgment on
the merits by a court of competent jurisdiction, Whiéh is conclusive on the parties and is a
bar to subsequent litigation over “all matters that were put in issue, or might have been put
in issue, or were necessarily implied in the decision.” /d.

Furthermore, each claim is inextricably connected to the Chapter 7
Proceeding and arises out of it. Plaintiff did n}ot even file the State Action until after the -
hearing of March 30, 2009 before the Bankruptcy Court, at which Plaintiff was present,
which ultimately resulted in the entry of the Bankruptcy Court Order Approving
Settlement on August 21, 2009. The imminent entry of the Bénkruptcy Court Order
Approving Settlement triggered the filing of the state law claims by Plaintiff, and
Plaintiff’s sole remedy, if he did not like the judgment of the US Bankruptcy Court, was to
apply to that court for relief, which he attempted — unsuccessfully. In all events, his

present attempts to gain from the Third District Court what he was unsuccessful in
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obtaining from the US Bankruptcy Court — and then the US District Court on his ill-fated
appeal — should not be allowed.

Plaintiff argues (Appellant’s Opening Brief, pp. 38-41) that res judicata and
collateral estoppel were either waived by Defendants or wrongly applied by Judge
Lindberg. As will be discussed more in detail below, Defendants did not waive res
judicata or collateral estoppel, but what seems to escape Plaintiff is the reasoning of the
Olsen case cited above, which extends to “all matters that were put in issue, or might have
been put in issue, or were necessarily implied in the decision.” Thus Plaintiff’s argument
(Appellant’s Opening Brief, p. 40) that there was no judgment on the merits “of any cause
of action alleged in the First Amended Complaint™ is without foundation. Those claims
are clearly within the reach of claim preclusion and perhaps even issue preclusion by
Plaintiff’s own authorities.

But even if some of the claims asserted by Plaintiff in the State Action are
claims which this Court believes do not constitute a collateral attack on the Bankruptcy
Court Order Approving Settlement, those claims have been extinguished by the terms of
the settlement agreement as discussed immediately below.

B. The District Court Properly Granted Summary Judgment by

Summarily Concluding that All Claims Asserted by Plaintiff were
Extinguished by the Settlement Agreement

Judge Lindberg had the authority to interpret the settlement agreement
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according to the following rules set out in the recent Utah case of Giusti v. Sterling

Wentworth Corp., 2009 UT 2, 9 44:
Under basic rules of contract interpretation, courts first look to the writing
alone to determine its meaning and the intent of the contracting parties.
[citing] Deep Creek Ranch, LLC v. Utah State Armory Bd., 2008 UT 3, 4 15,
178 P.3d 886. “If the language within the four corners of the contract is
unambiguous, the parties’ intentions are determined from the plain meaning
of the contractual language, and the contract may be interpreted as a matter
of law.” [citing] Green River Canal Co. v. Thayn, 2003 UT 50, § 17, 84 P.3d
1134. Only where there is ambiguity in the terms of the contract may the
parties’ intent “be ascertained from extrinsic evidence.” [citing] Deep Creek
Ranch, 2008 UT 3, § 16. “A contractual term or provision is ambiguous if it
is capable of more than one reasonable interpretation because of uncertain
meanings of terms, missing terms, or other facial deficiencies.” [citing]
Daines v. Vincent, 2008 UT 51, 9 25, 190 P.3d 1269.
The Settlement Agreement is decidedly unambiguous. It clearly names the
Defendants in this action, i.e., Paul Toscano and Paul Toscano, P.C., Debtor’s counsel, and
Joseph M. Billings, the Plaintiff in this action, as contracting parties. (Settlement
Agreement, first paragraph, page 1) The Settlement Agreement clearly “settle[s] and
resolve[s] all disputes among them and . . . mutually release[s] each other against the
others [from] any and all claims and cases of action extant among them, including claims
and causes of action for malicious prosecution and abuse of process against the Debtor and
Debtor’s Counsel, . . .” (Settlement Agreement, page 7) The Settlement Agreement recites
“good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, including the exchange of mutual releases of all claims and causes of

action, including claims and causes of action for malicious prosecution and abuse of
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process against the Debtor and Debtor’s Counsel as set forth below, . . ..” (pp. 7-8,
Settlement Agreement Terms)

Subject to “approval by the United States Bankruptcy Court for the District
of Utah,” . .. (] 1.b. Conditions Precedent, page 8)’, the Settlement Agreement is
“[e]ffective upon the performance of the obligations set forth in paragraphs 2 and 3 above,

[and] the Parties hereby mutually release each other from any and all claims. debts,

obligations, actions. demands, liabilities, costs, expenses, attorneys fees, damages. real

property or controversies of any kind or nature whatsoever, including any actions for abuse

of process or malicious prosecution, whether grounded in law or equity, whether known or

unknown, in any way relating to or arising out of the claims and defenses raised in the

Lawsuit, the Adversary Proceeding, or any motions or actions in any court, tribunal

administrative proceeding, of any kind or any nature whatsoever, . . ..” ( 4, page 11)

(emphasis added)

Furthermore, the Bankruptcy Court Order Approving Settlement contains the

following language at page 2:

All parties agreed on the record in open court to the execution of the
[Settlement] Agreement and to the approval of the order approving the
[Settlement] Agreement by default; that is, the Parties agreed that. in lieu of
executing the Agreement and approving the Order Approving the
[Settlement] Agreement by affixing signatures thereto, the Parties agreed
that the Order Approving the Agreement would be deemed approved and the
[Settlement] Agreement would be deemed executed and binding upon the
Parties upon entry of the Order Approving the [Settlement] Agreement, if no

’As pointed out above, this approval was given on August 21, 2009.
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objection to the entry of such Order were filed by a Party thereto within 10

days after service upon all Parties to the [Settlement] Agreement of a copy of

the proposed Order approving the [Settlement] Agreement and a copy of the

[Settlement] Agreement. (emphasis added)

C. None of the Documents Filed by Plaintiff Raised a Question
of Material Fact to Preclude Summary Judgment Against Him

In response to the Summary Judgment Motions, Plaintiff filed four (4)

documents which Plaintiff contends raise questions of material fact, which documents are
identified as follows:

1. Declaration of Joseph Billings in Support of Opposition to
Defendants’ Motions for Summary Judgment dated August 27, 2009
(the “Declaration™) [R., 209-216 and 217-224]

2. Separate Statement of Disputed Facts and Genuine Issues as to
Material Facts in Support of Opposition to Defendant’s Motion for
Summary Judgment dated August 31, 2009 (the “Separate
Statement”) [R. 234-245];

3. Memorandum of Points and Authorities in Support of Opposition to
Defendants’ Motions for Summary Judgment dated August 31, 2009
(the “Memorandum”) [R., 225-233]; and

4, First Amended Complaint for (1) Abuse of Process, (2) Fraud, and (3)

Negligence dated August 31, 2009 (the “Amended Complaint”) [ R.,

246-261]
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According to Plaintiff,

Plaintiff’s affidavits contained testimony that respondent Toscano repudiated
and breached the January 28, 2009 settlement agreement (as amended on
March 30, 2009) on April 10, 2009. The affidavits also contained testimony
that Plaintiff notified respondent Toscano in writing on April 10, 2009 that
Plaintiff had withdrawn his offer to waive claims for abuse of process
committed by respondent Toscano in 2008 because Toscano had repudiated
and breached the January 28, 2009 settlement agreement (as amended March
30, 2009) and demanded unilateral material changes to the parties’
agreement. Plaintiff also plainly alleged that he had rejected in writing
respondent’s altered version of the parties’ January 28, 2009 settlement
agreement (as amended March 30, 2009) [Plaintiff’s Opening Brief, p. 33]

As the following discussion will show,® none of the allegations in the
documents identified above raises a material question of fact, primarily because none of
them rises to the level contemplated by Rule 56(e), which mandates the following:

Supporting and opposing affidavits shall be made on personal knowledge,

shall set forth such facts as would be admissible in evidence, and shall show

affirmatively that the affiant is competent to testify to the matters stated

therein. . . .

1. The Declaration

(99 1 through 5)° 9 1 contains the statement that Plaintiff has “personal
knowledge of the facts set forth herein,” but none of the alleged factual allegations is
pertinent to the then-pending motion for summary judgment. Rather, they contain a

number of statements concerning Plaintiff’s receipt of notice of the summary judgment

8The discussion identifies specific paragraphs of each document by the paragraph () sign.

*There are two (2) paragraphs numbered 5, both of which suffer from the same
inadequacies as the other.
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motions; the fact that Plaintiff lives in China; allegations concerning contacts about the
motions with Defendants’ counsel; and Plaintiff’s alleged travel difficulties occasioned by
the fact he lives in China. Insofar as the summary judgment issue is concerned, these
allegations are irrelevant and fail to raise an issue of material fact, even if they were
admissible.

(19 6 & 7) Paragraph 6 of the Declaration identifies selected uncontroverted
facts alleged by Defendants’ in the First Motion for Summary Judgment and in paragraph
7 makes the statement that “[t]he foregoing claims are false.” This conclusory statement is
nothing but Plaintiff’s opinion or supposition, which is entirely devoid of foundation and
fact, making the statement inadmissible.

(Y 8) This paragraph of the Declaration alleges in conclusory fashion that
Defendants’ claims are based upon a “sham settlement agreement.” Again, this allegation
is nothing but opinion and conjecture without foundation, making it inadmissible.

(9 9) This paragraph rambles on in legal conclusory fashion that Defendants
breached the “legitimate” settlement agreement, but fails to provide any foundation for
such a statement or Plaintiff’s competency to testify about it, making the statement
inadmissible.

(4 10). This paragraph states that Plaintiff told Defendant Toscano on April
10, 2009 that “T was no longer willing to release him from liability . . . in light of his

breach of our January 29, 2009 agreement.” This is irrelevant and inadmissible in that the
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Bankruptcy Court ruled that the settlement agreement was enforceable; therefore,
something that Plaintiff allegedly told Defendants would have to have been raised in the
Bankruptcy Court and not in this Court.

(9 11) This states that Plaintiff told Defendant Toscano on April 10, 2009 of
his disagreement with alleged unilateral changes in the settlement agreement and then
states as a legal conclusion that there was no settlement agreement at all, making the
statement inadmissible. Furthermore, none of the alleged unilateral changes is identified
and this allegation is also irrelevant, as it is the settlement agreement the parties actually
entered into which is pertinent to this case, and the Bankruptcy Court had already found it
enforceable.

(9 12) This paragraph states that there is no agreement to settle abuse of
process claims with Defendants. Like its predecessors, it is conclusory and irrelevant,
since the Bankruptcy Court already found that there was such an agreement. Neither is
there a statement establishing any underlying facts or Plaintiff’s competency to make the
statements he does. Therefore, the statements are inadmissible.

(99 13 through 27) These paragraphs, inclusive, do not even purport to make
factual allegations in opposition to summary judgment. Rather, they contain largely
arguments, opinion and bare allegations which appear calculated to restate Plaintiff’s
arguments and positions, making them all inadmissible.

2. The Separate Statement
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The entire Separate Statement, consisting of 39 paragraphs, is entirely made
up of arguments of Plaintiff; legal conclusions; factual conclusions; rambling complaints;
and Plaintiff’s arguments. Nowhere in this mass of naked allegations, entirely lacking in
foundation in the evidentiary sense, is there even one (1) fact to be found which is
admissible in evidence as a material fact to controvert Defendants” Motions for Summary
Judgment. Neither is there any affirmative statement of Plaintiff’s competency to make
any such statements, if they existed.

3. The Memorandum

The Memorandum is made up entirely of Plaintiff’s arguments; contains no
statement of personal knowledge of the allegations by Plaintiff; contains no facts which
would be admissible in evidence or foundation to support such facts; and fails to show
affirmatively that Plaintiff is competent to testify concerning them. In short, the
Memorandum in its entirety fails to rise to the level contemplated by Rule 56(¢), Utah
Rules of Civil Procedure.

4. The First Amended Complaint

The First Amended Complaint contains 54 separate paragraphs
encompassing Plaintiff’s claims of Abuse of Process (3 counts); Fraud; and Negligence.
The trouble with the First Amended Complaint from an evidentiary standpoint is that it
contains no factual allegations which are admissible in evidence which would controvert

Defendants’ Motions for Summary Judgment. Neither are there any foundational
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allegations to support such facts if they existed or any affirmative showing or allegation of
competence by Plaintiff to testify concerning these matters. Lastly, the allegations are
irrelevant, because the Bankruptcy Court had already found the settlement agreement to be
enforceable, which disposed of Plaintiff’s claims as a matter of law.
D. Plaintiff’s Arguments Seek to Wrongfully Expand the Pertinent
Legal and Factual Issues Before This Court and Wrongfully
Request this Court to Second-Guess the US Bankruptcy Court
Plaintiff’s arguments attempt to expand the issues actually before this court
through the introduction of irrelevant, immaterial and unrelated matters into his arguments,
and is attempting to invite this Court to second-guess the US Bankruptcy Court’s rulings,
which this Court should not do. Defendants’ responses and objections to those arguments

follow:

1. Plaintiff’s First Argument (Plaintiff’s Opening Brief, p. 32)

The gist of Plaintiff’s first argument is that Judge Lindberg erred in granting
summary judgment on Count One of Plaintiff’s First Cause of Action for Abuse of Process
because Plaintiff had raised genuine issues of material fact which precluded summary
judgment. As discussed in the section above, Plaintiff did not raise questions of material
fact in the 4 documents he filed. Plaintiff’s opinions, arguments and conclusions are not
“facts” as contemplated by Rule 56(e). The enforceability of the settlement agreement had

already been determined in the Bankruptcy Court as a matter of law, and when that
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happened, Plaintiff’s claims against Defendants were extinguished. Plaintiff apparently
believes that this Court can review the scope and extent of the US Bankruptcy Court
Order, which the district court specifically found was the exclusive province of the
Bankruptcy Court and could not be raised in the district court. (District Court Ruling, pp.
2-3 quoted above)
2. Plaintiff’s Second Argument. (Plaintiff’s Opening Brief, p. 34
While it is true that Defendants argued in the district court that res judicata
and/or collateral estoppel were not controlling, that was only argument and did not
constitute a waiver as alleged by Plaintiff. Case law in Utah is clear that a waiver is “the
intentional relinquishment of a known right.” Moler v. CW Management Corp., 1008 UT
46, 190 P.3d 1250, 1254 (Utah 2008) To establish a waiver, according to the Moler case,
the party asserting waiver must show the following elements: (1) an existing right, (2)
knowledge of its existence, and (3) an intent to relinquish the right. [citing] Soter’s, Inc. v.
Deseret Fed. Sav. & Loan Ass’n, 857 P.2d 935, 939-42 (Utah 1993) During oral
argument in the State Action Defendants’ counsel stated that
.. . this is not a question of res judicata. It’s not a question of collateral
estoppel, it’s a question that Mr. Billings bargained away, whatever claims
he may have had and that boat sailed, those claims are no longer and for
that reason, he does not have a right to assert them in this case and that’s

why we’re asking for summary judgment.'

However, later on Defendants’ counsel also made the following argument:

1Plaintiff’s Addendum; transcript of Motion Hearing September 9, 2009 before the
Honorable Denise P. Lindberg, p. 8, lines5-11.
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Well, the bottom line is I think for our purposes, Judge, is that we’ve stated
and showed the Court that all these claims were agreed by Mr. Billings, that
they disappeared. There are no such claims and because there are no such
claims, the claim that he’s trying to bring in this Court has disappeared also,
as a matter of law._So regardless of whether the Court uses the issue of res
judicata or collateral estoppel. or summary judgment, Rule 56 requires Mr.
Billings to, by sworn affidavit, [to] create a question of material fact, not
just a question of fact but it has to be a material fact and I would simply
point out to the Court that all of the material facts are uncontroverted and
that is that Mr. Billings was bound by the agreement and that it was —
became part of the order in the Bankruptcy Court and the Bankruptcy Court
confirmed that and it’s binding against him as a matter of law.'' [emphasis
added]

There is simply nothing on the record which supports the contention that
Defendants intended to waive any of their rights whatsoever, including res judicata and
collateral estoppel.

While Plaintiff tries to make much out of the idea that Defendants did not
plead res judicata or collateral estoppel and for that reason have also waived the defenses,
the fact is that Defendants have never filed an answer to the First Amended Complaint and
therefore have never yet been obliged to assert affirmative defenses as contemplated by
Rule 8( ¢ ), Utah Rules of Civil Procedure. As the record will reflect, Defendants opted to
file a motion for summary judgment pursuant to Rule 56 rather than filing an answer to the
First Amended Complaint. Therefore, there can be no showing on Plaintiff’s part that

Defendants in any way intended to relinquish any right to assert res judicata or collateral

estoppel.

"Plaintiff’s Addendum; transcript of Motion Hearing September 9, 2009 before the
Honorable Denise P. Lindberg, p. 21 linel5 - p. 22 line 5.
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3. Plaintiff’s Third Argument (Plaintiff’s Opening Brief, p. 36)

This argument asserts that even if Defendants did not waive res judicata
and/or collateral estoppel, summary judgment is precluded by material issues of fact raised
by Plaintiff’s affidavits. The argument drones on for some seven (7) pages before
concluding at page 42 that “[t]he trial court should not have given res judicata and
collateral estoppel effect to the bankruptcy court order settling the debtor’s estate because
respondent explicitly disclaimed these affirmative defenses and the order in any case did
not satisfy the requirements of these special defenses.”

As discussed above, Plaintiff’s “affidavits” as he refers to them do not raise
any questions of material fact. They are largely arguments, opinions, contentions,
allegations and conclusions, but they are decidedly not facts within the meaning of Rule
56(e), Utah Rules of Civil Procedure.

Furthermore, Plaintiff’s arguments against the application of the doctrines of
res judicata and/or collateral estoppel must fail, particularly in the context of Plaintiff’s
collateral attack upon the final judgment of the Bankruptcy Court. Clearly, under the
authorities cited by Plaintiff, claim preclusion, if not issue preclusion, clearly applies,
resulting in the extinguishment of Plaintiff’s claims.

4. Plaintiff’s Fourth Argument (Plaintiff’s Opening Brief, p. 43)

This argument appears to be procedural and based upon the false allegation

that Defendants did not file a statement of undisputed facts with their Second Motion for
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Summary Judgment. This argument evidences a fundamental lack of understanding of the
pertinent Utah Rules of Civil Procedure and of the material facts of the case. In fact,
Defendants’ position as stated in the First Motion for Summary Judgment was that all
claims asserted by Plaintiff in the original Complaint were extinguished by the settlement
agreement. Although it is true that Plaintiff’s First Amended Complaint alleged additional
causes of action, the fact is that even his new causes of action were barred by the
settlement agreement and the Bankruptcy Court Order Approving Settlement, so there was
no necessity on the part of Plaintiffs to restate the same uncontroverted facts for the
Second Summary Judgment Motion. Furthermore, the consolidation of the First Summary
Judgment Motion and the Second Summary Judgment Motion made them into one single
motion, supported by the original statement of undisputed facts.

5. Plaintiff’s Fifth Argument. (Plaintiff’s Opening Brief, p. 5)

Plaintiff’s fifth argument consists of a one-page allegation that Judge
Lindberg “overlooked” that count 3 of Plaintiff’s First Cause of Action alleges that the
Bankruptcy Court Order Approving Settlement was obtained through “fraud and
malfeasance” and that Plaintiff had “filed a detailed affidavit outlining the continuing
fraud committed by respondent Toscano.” (Plaintiff’s Brief, p. 45)

The reality is that Judge Lindberg recognized that any allegations that
Plaintiff had concerning the viability and enforceability of the settlement agreement that

Judge Boulden enforced in the Bankruptcy Court were brought up there and could not be
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second-guessed by the state court.

Conspicuously missing from Plaiﬁtiffs arguments is any argument that the
settlement agreement somehow does not extinguish Plaintiff’s claims against Defendants.
Indeed, in the event this Court determines that collateral attacks, res judicata or collateral
estoppel somehow do not apply to the facts of this case, the inconvenient (to Plaintiff) and
immutable fact is that Plaintiff gave up all his claims against Defendants in the settlement
agreement that was confirmed by the Bankruptcy Court. The terms of the settlement
agreement were very specific and unambiguous. Plaintiff has no claims to assert against
Defendants.

VIIL.
CONCLUSION

Defendants seek this Court’s confirmation of the District Court’s order
granting summary judgment and an award of attorney fees énd costs occasioned by
Plaintiff’s failure to follow the mandates of Rule 24(k). Plaintiff’s Opening Brief is a
melange of innuendo, irrelevant allegations, immaterial conclusions and arguments poorly
disguised as facts. Certainly it is not what is contemplated by Rule 24(k).

On the merits, Plaintiff gave up any claims he may have had against
Defendants and now is unhappy he did so. The only possible way he can justify his claims
is by alleging fraud, negligence, etc., which he unsuccessfully raised in the Bankruptcy

Court. Having lost there, he now seeks to re-litigate those same claims under the disguise
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of different claims, which he cannot do because however he characterizes the claims, they
were all either lost by Plaintiff in the Bankruptcy Court or given up in the settlement
agreement and no longer exist.

Accordingly, this Court should affirm the February 24, 2010 Order on
Pending Matters of the Third District Court and put an end to Plaintiff’s attempts to re-

litigate his claims.

DATED this 8 — day of July, 2010.

) I r——

Peter W u on, Attorney for Defendants
and Defendants
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Utah Court of Appeals
450 South State Street
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Case 08-22447 Doc 114 Filed 08/23/09 Entered 08/23/09 23:21:23 Desc Imaged
Certificate of Service Page 1 of 29

The below described is SIGNED.
i /"/ 4
S E D b —

Dated: August 21, 2009 v
JUDITH A. BOULDEN
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

In re: Bankruptcy Number: 08-22447

ANTOINETTE BILLINGS, Chapter 7

Debtor.

AMENDED ORDER APPROVING SETTLEMENT AMONG DEBTOR ANTOINETTE
BILLINGS, DEBTOR’S COUNSEL, JOSEPH M. BILLINGS, JOHN H. BILLINGS, AND
CHAPTER 7 TRUSTEE ELIZABETH R. LOVERIDGE

On or about January 30, 2009, Debtor Antoinette Billings, by and through her counsel of
record, filed with this Court a Motion For Order Approving Settlement Among Antoinette
Billings, Debtor’s Counsel Paul TosFano, P.C., Joseph M. Billings, John H. Billings, and the
Chapter 7 Trustee, Elizabeth R. Lo;/eridge. "I:he Motion also sought approval of the settlement
between Antoinette Billings and D. W. Davis a.k.a. Dee W. Davis.

On or about January 30, 2009, Debtor Antoinette Billings, by and through her counsel of
record, moved this Court ex parte, for an Order authorizing an expedited hearing on the aforesaid

Motion.

On February 2, 2009, the Court entered its Order granting the ex parte Motion for an

Expedited Hearing.

Entered On Docket: 08/21/2009



Case 08-22447 Doc 114 Filed 08/23/09 Entered 08/23/09 23:21:23 Desc Imaged
Certificate of Service Page 2 of 29

On February 3, 2009, Debtor filed her Certificate of Service of the Motion for Order
Approving Settlement, the Notice of Hearing thereon, and other papers.

The expedited hearing on the Motion was scheduled for February 11, 2009.

On or before February 9, 2009, John H. Billings contacted the Court to indicate his intent
to file his objection to the Motion.

On February 9, 2009, the Court vacated its Order authorizing an expedited hearing on the
Motion and reset the hearing for March 30, 2009 at 9:30 a.m.

The hearing was held as rescheduled on March 30, 2009, at 9:30 a.m. There appeared at
the hearing David Nill of the law firm of Woodbury & Kesler, P.C., attorney for Chapter 7
trustee Elizabeth R. Loveridge; Debtor Antoinette Billings; Paul Toscano of Debtor’s Counsel
Paul Toscano, P.C.; United States Trustee’s attorney Peter J. Kuhn; Joseph M. Billings, pro se;
and John H. Billings, pro se.

The Court heard the representations, arguments, and the consent to the Agreement of

Debtor, Debtor’s Counsel, the Chapt<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>