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attorney, lawfully constituted in writing 
and upon surrender and cancellation of the 
certificate and whose By-Laws also pr<r 
vide that it shall not be bound to recognize 
any equitable or other claim to or interest 
in such share on the part of any other 
person, whether or not it shall have ex­
press or other notice thereof, save as 
expressly provided by the laws of Utah, 
and whose By-Laws also provide for the 
issuance of new certificates to persons 
claiming that certificates have been Ios.t, 
which corporation was without notice of 
the transfer or£ its stock certificates., or 
knowledge of the rights therein of the 
holder of said cer/tificates, is protected in 
paying dividends to a stockholder of 
record, against the claims of one who for 
20 years, during whicl;l time the dividends 
were paid, had held the stock certificates 
endorsed by the person to whom, they 
were issued, and had not notified the 
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IN THE SUPREME COURT 
o·f the 

STATE OF UTAH 

:\lAHY J:i'. LlN/k.R, 

Pla£nt-iff and Respondent, 

-vs.-

l~TAH SOlTTHERN OIL COnii-> .._\NY, 
a corporation, 

Defendant and Appellant, 

l 
! 

I 

fcase No. 8045 

I 

BRIEF OF APPELLANT 

STATEMENT OF FACTS 

Respondent brought action against appellant to re­
cover what she termed dividends of $4.00 per share on 
1,000 shares of capital stock of appellant company. (R. 
1). Of the $4.00 per share, termed by respondent as divi­
dends, $2.50 per share was in fact a return to stock 
holders by way of reduction of capital. (R. 2, 3, 6 & 16). 
For the purpose of this brief appellant will refer to both 
dividends and return to stockholders by way of reduc­
tion of capital as dividends. Respondent defended on 
the ground that it had paid the dividends to the owners 
of record as provided by law and the By-Laws of the 
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appellant uuu at the titue of said payn1ents it had no 
uoti(·(' of any <·laiut l,y n~~pondent in and to any of the 

l"'toek 111 quP~tion. (1{. ~ & 3). 'rhere was no dispute on 
t), .. f:u·t~, they having been stipulated to. (R. 5 to 13). 

'l'bt· I'P WP re objt><·tions 1nade as to the materiality of cer­

tuiu fa(·ts hy Paeh of the parties; by the appellant (R. 10 
to 1:!) and by the reHpondent. (R. 12 & 13). The Court 
overrule(i tl1<~ objeetions to the adrnissibility of the facts 

in both instanc(·~. (R. 1~>). Appellant filed a Motion for 

S uuuuary .J udgeu1en t. ( R. -t). It was stipulated that not­

with~tanding no forn1al ~lotion for Summary Judg­

Iuent was filed by the respondent the Court should con­

sidt~ r said cause as pending upon :aiotion of each of the 

parties for Sutumary Judgrnent, the cause to be decided 

upon the Stipulations of Facts which had been filed. (R. 

:25). The Court gaYe judg1nent in favor of appellant as 

to the di Yidends on 200 shares of stock and in favor of 

respondent as to the diYidends on 800 shares of stock. 

(R. 21, 22 & 23). 

The 1,000 shares of stock in question were certifi­

ra tes n u1ubered 829 and 830 for 100 shares each, issued 
to ,, .... S. Hallinan on December 30, 1925, and certificates. 

nu1nbered 2011 to 2018 for 100 shares each, issued to 

J a1nes H. Dalziel on l\Iarch 20, 19·26. The Hallinan certi­

ficates were duly endorsed by him and his signature 
guaranteed on February 9, 1928. The Dalziel certificates 

were duly endorsed by him and his signature guaranteed 

on March 2-±, 1926. (R. 5, 15 & 16). The judgment in 
favor of appellant was on the dividends on the Hallinan 
stock arid the judgment in favor of respondent was on the 
dividends on the Dalziel stock. 

2· 
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The respondent, fro1n June, l~l;n to ,JlUH\, U);)·t, hud 

all 10 stock eertifieate~ in her po~sP~~ion. (H. (), 7 & 17) 
(Exhibit 1). She neYer at any tin1e. prior to the payllH\Ht 

of the dividends, \\~hich \vere declared on l)t\ePtllhPr 1 S, 

1948. Dece1nber 10, 19.t9, and 8epte1nher 1 ;), l~);lO, notifi(~d 
appellant of her interest in ~aid stoek and appPllant had 
no notice of her interest therein until after ~aid divi­
dends had been paid. { R. ~ & :21). She sold the 8tock 

through a stockbroker in the City of ~t. Petersburg, 
~-,lorida, w·here she then lived, on June :27, 1 D;) 1. ( R. 7 & 

17). She received the full proceeds of the sale of the 
stock. (R. 7 & 17). The stock had a value of approxi­
lnately $11,000.00. (R,. 11 & 19). The dividends, the sub-

. ject of the action, were as follows: $2.50 per share return 
of capital to stockholders in the form of interest bearing 
pro1nissory notes authorized by appellant on December 
18, 1948, which interest bearing notes were paid by ap­
pellant prior to June 10, 1951; $1.00 per share on De­
cenlber 18, 1948; $.25 per share on December 10, 1949; 
and $.25 per share on Septem·ber 15, 1950. (R. 6 & 16). 
The dividends on the Hallinan stock were paid to Hal­
linan and the dividends on the stock originally issued to 
Dalziel were paid to Willian1 Leary on the basis of new 
certificates which appellant had issued to him in lieu of 

eertificates num~bered 2011 to 2018 originally issued to 

Dalziel and ~laim~d by Leary to have been lost. (R. 6, 

16 & 17). At the time of the payment of the dividends 

Hallinan and Leary were the stockholders of record on 

the hooks and records of appellant. ( R. 8, 18 & 21). Re­

spondent demanded of appellant payment of the divi­

dends to her on July 15, 195·2, and appellant refused to 

3 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



pay thern and has never paid any dividends to re­
Hpondent. (R. 7, 8 & 18). 

I..jeary became a ~tockholder and stock certificates 
\\'ere issued to hirn under the following circurnstances: 
Pabner & Cornpany was a brokerage firm in New York 
City which hecarne insolvent and ceased doing business 
on Decernber 8, 1931. (R. 5 & 16). The remaining assets 
of Pahner & CornrJany were sold to Leary on December 
30, 1936. (R. 5 & 1G). On February 1, 1949 Leary rnade 
clain1 to appellant that certificates numbered 2011 to 
2018 were part of the assets of Palmer & Company pur- . 
chased by hi111. ( R. 5, 6 & 16). Leary also represented 
to appellant that said certificates were lost and applied 
to appellant for the issuance to him of new certificates 
in lieu of certificates numbered 2011 to 2018. (R. 6 & 16). 
James H. Dalziel died some time prior to April 1, 1949 
and Agnes E. Dalziel was on April 1, 1949 the duly ap­
pointed, qualified and acting administratrix of his estate. 
She was also his widow and sole and only heir. (R. 12 
& 20). Said Agnes E. Dalziel on April 1, 1949 for valu­
able consideration, by written agreement, acting as ad­
nlinistratrix and individually, transferred, assigned and 
set over to Leary all her right, title and interest of and in 
said certificates numbered 2011 to 2018 and released any 
and all claims which she had against appellant by reason 
of the issuance of said stock certificates to James H. 
Dalziel. (R. 12 & 20). Leary delivered said written agree­
rnent to appellant on April 1, 1949. (R. 12 & 20). Leary 
also gave appellant a surety bond with the United States 
Fidelity and Guaranty Company as surety in the sum of 
$25,000 to indemnify the appellant against all loss, dam-

4 
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ag~ or expense \\'"hich it u1ight suffer or sustain in the 
PYent the old certificates should be presented to appel­
lant. ( R. 10 & 1~). On ~fay -±, 19-±9 new certifiea tes \vere 
i~~ued by appellant to said Leary in lieu of certificates 
nu1nbered 2011 to 2018. (R. 6 & 18) . 

.... -\.fter respondent sold the stock certificates num­
bered 2011 to 2018 in the City of St. Petersburg, Florida, 
ort June ~5, 1951, to-\vit, on F'ebruary 1, 1952, the United 
~tates Fidelity and Guaranty Company paid to appel­
lant on the above bond of inde1nni ty the su1n of $11,040 

to rei1nburse appellant for the cost of 800 shares of its 
~tock \vhich it had to purchase on the open market to cor­
rect the over issues of 800 shares of 'its stock which re­
sulted fron1 the issue of the 800 shares of stock to Leary 
in lieu of stock certificates numbered 2011 to 2018 on 
~Iay -±, 19-±9 and the presentation of the original stock 
certificates numbered 2011 to 2018 to appellant after the 
sale thereof by respondent in June, 1951. (R .. 11 & 19). 

The By-Laws of appellant, among other things, pro­
vided during all times 1naterial to the case as follows: 

ARTICLE XI 

CERTIF'I'CATES OF STOCK 

Section 1. The certificates of stock of the cor­
poration shall be in such form or forms as the 
board of directors shall approve. They shall be 
numbered consecutively, and shall be entered in 
the books of the corporation as they are issued. 
They shall exhibit the holder's name and number 
of shares and shall be signed under the corporate 
seal by the president or a vice-president and the 
secretary or an assistant secretary. 

5 
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s.ection 2. rrransfers of stock shall be made on 
the hooks of the corporation only by the person 
na1ued in the certificate or by attorney, lawfully 
constituted in writing, and upon surrender and 
cancellation of the certificate therefor. 

Section 3. ~"he hoard 1nay rnake such rules and 
regulations as it rnay deem expedient concerning 
the issue, transfer and registration of stock. It 
1nay appoint a transfer agent and a registrar of 
transfers, and may require all stock certificates 
to bear the signature of either or both. 

Section 4. The corporation shall be entitled to 
treat the holder of record of any shares or share 
of stock as the holder in fact thereof and accord­
ingly shall not be bound to recognize any equit­
able or other claim to or interest in such share on 
the part of any other person, whether or not it 
shall have express or other notice thereof, save a.s 
expressly provided by the laws of Utah. 

Section 5. Any person claiming that a certificate 
of stock is lost or destroyed shan- make an affi­
davit or affirmation of that fact and advertize the 
same in such n1anner as the board of directors 
1nay require, and shall, if the board of directors 
so requires, give the corporation a bond of in­
demnity, in form and with one or more sureties 
satisfactory to the board, in at least double the 
value of the stock represented by said certificate, 
whereupon a new certificate may be issued of 
the sa1ne tenor and for the same number of shares 
as the one alleged to be- lost or destroyed, but al­
ways subject to the approval of the board of di­
rectors. ( R. 8, 20 & 21). 

The appellant had no notice of any interest of re­
spondent in and to any of said stock until on or about 
July 15, 1952. (R. 8 & 21). Until July 3, 1951, its books 
and records showed that the owner of stock certificates 

6 
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ntunhered S~~) and 830 was \\'". H. _Hallinan. (R. 8 & ~l). 
Until :J[ay 4, 1949, its books and records sho\ved that the 
O\vner of stock certificates nu1nbered 2011 to :2018 was 
J a1ue~ H. Dalziel. ( R. 9 & ~1 ) . N e\v stock certificates in 
lieu of certificates nu1nbered 2011 to 2018 were issued 
to \Villian1 Leary by appellant on Jlay ±, 1949. (R. 6 & 
~0). The dividends, in question on this a}>peal, \vere 
thereafter paid to Leary (R. 6 & 16) and he of course 
appeared on the books and records as being the owner 
of the ~tock after I\Iay -t-, 1949. The dividends on certi­
ficate~ nurnbered 829 and 830, on which the lo,ver court 
concluded respondent was not entitled to and gave judg­
Inent for appellant, \vere not paid to l\1ary F. Lind.er the 

respondent, but were paid to W. S. Hallinan who ap­
peared on the books and records of appellant as the owner 
thereof. (R. 6 & 17). 

At all times pertinent to the cause the following 
~tatute was in effect: 

Section 16-3-3 (1) Utah Code Annotated 1953. 
(This was Section 3 (a), Chapter 55, Laws of 
r: tah, 1927, and Section 18-3-3 ( 1) of Revised 
Statutes of lTtah 1933 and of Utah Code Anno­
tated 1943.) 

Registered o\vner treated as o\vner in fact :­
Nothing in this chapter shall be construed as for­
bidding a corporation: 

(1) To recognize the exclusive right of a 
person registered on its books as the owner of 
shares to receive dividends,/ and to ·vote as such 
owner; 

srrATEMENT OF POINTS UPON vVHICH AP­
PI~~LI.JANT RELIES F·OR .. ;\ R.E\'"ERS.A.L OF THE 
.JlJDGMENT OF· THE COURT BELOW. 

7 
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POINT I 

The appellant corporation, organized and existing under 
and by virtue of the laws of the State of Utah, whose By­
Laws provide that transfer of stock shall be made on the 
books of the corporation only by the person named in the 
certificate or by attorney, lawfully constituted in writing, 
and upon surrender and cancellation of the certificate and 
\Vhose By-Laws also provide that it shall not be bound to 
recognize any equitable or other claim to or interest in such 
shares on the part of any other person, whether or not it 
shall have express or other notice thereof, save as expressly 
provided by the laws of Utah and whose By-Laws also pro­
vide for the issuance of new certificates to persons claiming 
that certificates have been lost, which corporation was with­
out notice of the transfer of its stock certificates or knowl­
edge of the rights therein of the holder of said certificates 
is protected in paying dividends to a stockholder of record 
against the claims of one who for 20 years, during which 
time the dividends were paid, had held the stock certifi .. 
cates endorsed by the person to whom they were issued, 
and had not notified the corporation of her owne:rship of or 
interest in said stock certificates or requested that new 
certificates be issued to her so that she would become a 
stockholder of record on the books and records of the cor­
poration. 

POINT II 

The appellant corporation is protected even though the 
person to whom the dividends were paid became a stock .. 
holder of record when new stock certificates were issued to 
hint after he had claimed that the original stock certificates 
had been lost, had entered into a written agreement with 
the original stockholder's widow and sole heir, w~ho was also 
the administratrix of his estate, by which agreement she 
transferred, assigned and set over to him all her claims 
against the cor1poration, had delivered said written agree .. 
ment to the corporation and had given the corpomtion a 
bond of indemnity to protect it against loss. The corporation 

8 
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is protected in this situation the same as it is protected 
'"hen it pays dividends to a stockhold·er of record who no 
longer owns the stock and where there is no claim of loss 
of certificates and no bond given. 'llhe claim of loss of cer­
tificates and giving of a bond of indemnity to the corpora­
tion does not alter the protection which a cor.poration has 
in paying dividends to a stockholder of record, when the 
corporation is \vithout notice of the rights of the holder of 
the certificates. 

POINT III 

Respondent who has never been a stockholder of record 
Is not entitled to recover dividends in an action against 
appellant, a Utah corporation. 

ARGUMENT 
POINT I 

The appellant corporation, organized and existing under 
and by virtue of the laws of the State of Utah, whose By­
Laws provide that transfer of stock shall be made on the 
books of the corporation only by the person named in the 
certificate or by attorney, lawfully constituted in writing, 
and upon surrender and cancellation of the certificate and 
\vhose By-Laws also provide that it shall not be bound to 
recognize any equitable or other claim to or interest in such 
shares on the part of any other person, whet~her or not it 
shall have express or other notice thereof, save as expressly 
provided by the laws of Utah and whose By-Laws also pro­
viqe for the issuance of new certificates to persons claiming 
that certificates have been lost, which corporation was with­
out notice of the transfer of its stock certificates or knowl­
edge of the rights therein of the holder of said certificates 
is protected in paying dividends to a stockholder of record 
against the claims of one who for 20 years, during which 
time the dividends were paid, had held the stock certifi­
cates endorsed by the person to whom they were issued, 
and had not notified the corporation of her ownership of or 

9 
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interest in said stock certificates or requested that new 
certificates be issued to her so that she would become a 
stockholder of record on the books and records of the cor­
poration. 

The court below recognized that the above is true 
as a general state1nent of the law and gave judgrnent for 
appellant as to the payment of dividends on stock certi­
ficates nuurbered 829 and 830 to Hallinan. The respond­
Pnt in the Court below also recognized this rule, because 
she did not pres8 her claim for the dividends on the stock 
certificates numbered 829 and 830, when it became ap­
parent that those dividends had been paid to Hallinan. 

The law is clear on this point, and it is not expected 
that respondent will argue to the contrary but as Point 
II is ~based on the soundness of Point I appellant desires 
to call the Court's attention to a number of authorities 
\vhich support appellant's theory. 

The following statement in Corpus Juris Secundum 

clearly states the law. 

18 C. J. S., Corporations, Page 1120, Section 4 70. 
"* * * Generally, payment of dividends by a 

corporation to a person not authorized by the one 
entitled thereto to receive them will not protect 
it from paying the1n again to the owner. The cor­
poration, however, will be protected in the pay-
1nent of dividends to the persons who appear on 
its books as the owners of the shares at the time 
the dividend is made, if the payment is made withr 
ou,t notice of the transfer. This result follows, of 
course, under statutes which permit a corporati.on 
to recognize the exclusive right of the persons 
registered on its books to receive d'ivid.ends in the 
absence of notice to it of any transfer. Th.e cor-

10 
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poration~ how·eyer, IBU8t n1ake pay1nent to the 
tran~feree \vhere it i~ given notice of the tran~fer, 
and in ~uch ea8e it \vill not be relieved of liability 
to a person entitled to a dividend by paYJ.nent to 
the registered O\\·ner of the shares. It is generally 
held that knowledge on the part of the officer~ of 
a corporation that a transfer had been made, ob­
tained in the ordinary course of business, is notice 
to the Corporation; but a corporation is not 
chargeable \Vith notice of a transfer by the 1nere 
fact that one of its officers has gained knowledge 
thereof while not engaged in the business of the 
cornpany, or in his official capacity; and \Yhere 
the officer of the corporation is hin1self the trans­
feror, and \Vi thholds the fact of the transfer fro1n 
the corporation, the corporation is not thereby 
charged \vith notice." (Italics added) 

:Wfany cases are cited in support of the above state­
ment and to the sa1ne effect are the following: 

14 C. J. Corporations, Page 819, Section 
1241; 

60 A.L.R. Page 708; 

12 Fletcher Cyclopedia of the Law of Private 
,Corporations, Permanent Edition, Section 
5504, Pages 346 to 350. 

Of particular significance is the following citation 
fro1n the last cited authority: 

"In paying dividends to a person who appears 
on the books as the owner of shares, the corpo­
ration is not bound to require hirn to produce his 
certificate of stock, and his failure to produce it i~, 
not sufficient to put the corporation on inquiry 
and constitute constructive notice of a transfer of 
the stock by hin1. Nor is the corporation. put upon 
inquiry by the fact tha.t the person appearing on 
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lhl' books as owner has represented that his cer­
tificate has been lost or destroyed, given bond of 
indernni.ty, and received a. n.ew certificate." 12 
Fletc-her Corporations, Page 349. (Italics added.) 

T,he cases of Brisbane v. Delaware, Lackawanna & 

We~tern Hailroad Uornpany, 94 N. Y. 204 and Cleveland 
and l\1 ahoning Railroad Co. v. Robbins et al., administra­
tor~ of ]~lias Fassett, 35 Ohio f-;tate Reports 483 are cited 
in ~upport of the above quotation. The facts in the last 
1uentioned ease are ahnost identical with the facts in the 
ease before the eourt and will again be referred to in the 
argunH~nt under Point II. 

lt appears to appellant that in the present case re­
spondent \\Those conduct, in not notifying the appellant 
of her possession of and claimed ownership of the stock 
certificates during the 20 years that they were in her pos­
se~sion and not requesting that the stock certificates be 
tran~ferred to her name so that she would become the 
stockholder of record as far as the appellant 'vas con­
cerned placed the appellant in the position where it in­
nocentl~y paid the dividends to one who may not have been 
entitled to receive the1n as against the respondent. 

~rhe courts haYe long recognized old Maxims and one 
of these l\Iaxin1s supports the position of the appellant. 

"Where one of two innocent parties must 
suffer, he through whose agency the loss occurred 
1nust be it." 

"Where one of two parties, both guiltless of 
intentional wrong must suffer a loss, the one 
'vhose conduct, act or omission occasions the loss 
n1ust stand the consequences." 

12 
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19 .. A.1neriran Juris prudence, page :335, ~ee­
tion 483. 

POINT II 

The appellant corporation is protected even though the 
person to 'vhotn the dividends were paid became a stock­
holder of record \vhen new stock certificates were issued to 
him after he had claimed that the original stock certificates 
had be·en lost, had entered into a written agreement \Vith 
the original stockholder's widow and sole heir, who was also 
the administratrix of his estate, by \Vhich agreement she 
transferred, assigned and set over to him all her claims 
against the cor.poration, had delivered said written agree­
ment to the corporation and had given the corporation a 
bond of indemnity to protect it against loss. The corporation 
is protected in this situation the same as it is protected 
when it pays dividends to a stockholder of record who no 
longer owns the stock and where there is no claim of loss 
of certificates and no bond given. The claim of loss of cer­
tificates and giving of a bond of indemnity to the corpora­
tion does not alter the protection which a cor.poratio~ has 
in paying dividends to a stockhold,er of record, when the 
corporation is without notice of the rights of the holder of 
the certificates. 

Appellant will not at length argue that the g1v1ng 
of a bond to appellant by Leary did not enlarge or ex­
tend the liability of appellant. Neither its liability, lack 
of liability nor protection was changed by the bond. 
Neither were the rights of respondent enlarged by the 
bond. The bond was for the protection of the appellant 
in the event of liability and has nothing to do with the 
creation of the liability. Appellant in the lower court ob­
jected to the admissibility of stipulated facts concerning 
the furnishing of the bond on the ground that the facts 
concerning the bond were immaterial. The court ruled 

13 
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Jlg-ainst the appellant. There was no jury in the trial 
,.-ourt and if the ruling of the trial court was in error 
it llerhapH is har1nless error. Appellant is certain that 
thi:--: ( ~ourt will in no ,~.,-ay he influenced by the fact that a 
bond has heen given. The giving of a bond to protect 
thP appellant in the event of loss is as in1material as the 
fa<·t that defendant in an automobile accident case has 
1 iahi lity insurance which will protect him in the event 
tbat he iH found to he liable for the accident. 

l t \VaH conceded in the trial court below by respond­
ent and it is expP<·ted that she will so concede in her 
argu1uent before this court that if the appellant had paid 
thP dividends to J a1nes H. Dalziel or to the administra­
trix of his estate after his death that appellant would be 
proteeted against the de1nands of respondent for the pay­
Inent thereof . 

. A.ppellant contends that payment of dividends to 
Leary protected it the same as if it had paid them to 
Dalziel. 

Only one case has been found by appellant on the 
subject of the effect of paying dividends to the person 
to \vhon1 new· stock \vas issued on the claim that the ori­
ginal stock had been lost when in fact it had not been. 
That case has all the facts of the present case. It sup­
port~ the appellant's position. No cases have been found 
in opposition to it. That case is the case of Cleveland 
and l\Iahoning Railroad Co. v. Robbins, et al., adminis­
trators of Elias F'assett, 35 Ohio State Reports 483. It 
was decided by the Supreme Court of Ohio in 1880 and 
has never been overruled or modified. As pointed out, 

14 
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hereinbefore under J->oint 1 of the argu1nent, this case is 

cited as authority by :B.,leteher on Corporations \i" ol. 12, 

at page 34-~). That 'vork 'vas published in 1933 and al­

though the Ohio case i~ an old one it apparently is still 

recognized as the la "~. 

The facts in the Ohio case are as follows: 

'rhe action "\Vas in the nature of a suit 111 equity, 

brought against the Cleveland and 1fahoning Railroad 

Con1pany, 0. :Jl. Burke, and Joseph Perkins. The object 

of the action was to obtain the transfer to· plaintiffs, 

upon the books of the railroad co1npany, of forty shares 

of its stook, the original certificates for "\vhich were held 

by Elias Fassett, the plaintiffs' intestate, at the ti1ne of 

his death, and also to obtain fro1n the company the pay­

Inent of the dividends that had accrued on the stock. If 

the transfer of the stock could not be obtained, the plain­

tiffs prayed that the company be required to account for 

the value of the stock and the dividends; and in the event 

that it should be found that the plaintiffs were not en­

titled to such relief against the con1pany, that the same 

be decreed to thern against Burke and Perkins. 

A separate answer was filed by the railroad corn­

pany. Burke and Perkins answered jointly; but no de­

cree was rendered, either in favor of or against them, 

nor were they parties to the appeal. There was a finding 

against Burke and Perkins in favor of the plaintiffs; 

but there was no judgment or decree on such finding. 

15 
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Judgtnent was rendered against the railroad company 
alone; and petition in error was prosecuted by the com­
pany against the plaintiffs below, Robbins and Dunlevy, 
ad ll 1 in i:..; t r a tors of F·a sse tt. 

rrhP principal question which arose in the case WaS 

,,.h<'th<'r or not the railroad co1npany was liable to the 
adiuini:..;trators of Fassett, the plaintiff below, on account 
of the stock; and, if so, the nature and extent of such 
liability. 

rrhe ~tock certificates contained a statement upon 
the fare of each that the stock was transferable upon the 
hook~ of the eoill])any upon the surrender of the certifi­
cate and a by-la\\"" of con1pany declared that no new certi­
fic-ate should be issued in place of any certificate previ­
ously issued, until such previous certificate had been sur­
rendered and canceled, and such cancellation, with the 
date thereof plainly _written on the face of the certificate 
so surrendered. 

The original certificates in question were issued by 

the railroad con1pany, on the 9th day of September, 1854, 

to \'" oce, Perkins & Co., who appeared on the books of the 
con1pany as the owners of the stock. In the same year 
the ~tock """as sold to Elias F·assett by Voce, Perkins & 
Co., ,,~ho delivered to him the certificates, with blank 
po\ver~ of attorney, to enable him to have the stock trans-; 
ferred upon the books of the company. The certificates 
were 1nislaid by Fassett, and they were not discovered 
until Dece1nber, 1871, after his death. In the meantime, 
on the 8th day of May, 1863, the board of directors of the 
railroad company, on the application of Voce, Perkins 
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& Co., issued to Burke or to Burke and Perkins, new 
certificates of stock, on the supposition that the origjnal 
certificates had been lost by \ .. oce, l:lerkins & Co. On 
the application of the ad1ninistrators of Fassett, for the 
transfer of the stock to their nn1nes and for an account 
of the dividends that had been declared on the stock, the 
co1npany refused to 1nake the transfer, or to account 
for the dividends, on the ground of the issue of the new 

certificates. 

At the ti1ne of the issue of the new certificates Burke 
and Perkins delivered to the said railroad company a 
bond of inde1nnity signed by the said Voce, I>erkins & 
Co., by J. \'". \T oce in liquidation, in the penalty of 
$2,347.33, conditioned that if the said Voce, Perkins & 
Co. should at all tin1es indemnify and save harmless the 
said railroad company against any loss, damage, or 
dividends arising out of the loss of said original certifi­
cates, and the issuing of the new ones in the stead there­
of, and the return to the said railroad company of the 
said forty shares of the stock so issued, in case the lost 
certificates should thereafter be found by the said \T oce, 
Perkins & Co., or be in the hands of any innocent holder 
clai1ning title thereto, or, if unable to return the said 
certificates issued to then1, or other stock of said con1-
pany for like a1nount, should pay to the said co1npany 
the full, not exceeding the par value thereof, then said 
bond to be void, otherwise in full force. 

At the time the new certificates were issued Burke 
and Perkins, executed and delivered to the railroad conl­
pany their written guarantee, therein reciting that the 
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Cleveland and ~lahoning Railroad Company had on that 
day, at their request, and upon the delivery therewith 
of the bond 1nentioned, issued new :-;tock certificates for 
forty shares to Burke, they thereby bound themselves, 
tlu~ i r hPi r~, executors, and adntinistrators to the said · 
Cl<>veland and ~1ahoning Railroad Company in the sum 
< > f $4-,000, that the said \T oce, Perkins & Co., should well 
and trul~· fulfill all the terrns and conditions of their 
~aid hond of inde1nnity; and the said Burke and Perkins 
"·ould pa~· any and all additional loss or damage that 
the ~aid eon1pan~T n1ight sustain by reason of the return 
or delivery of the original stock certificates, over and 
a hoYe what said '{ oce, Perkins & Co. had stipulated for. 

Stoek and cash dividends were paid by the railroad 
eo1npany to Burke and Perkins. By the stock dividends 
which were for 34lj2 % on one occasion and 10% on 
another occasion the stock was increased in value from 

$2,000 to $2,890 at par and to a value of $3,368 as the 
actual value on April 3, 1872, the date when plaintiffs 
u1ade den1and for the transfer of the stock and the 
railroad con1pany refused. Cash dividends were declared 

at various ti1nes between November 10, 1863 and Novem­
ber 10, 1871, an1ounting in the aggregate to $1,841.60. 

The case originally was filed and tried in the Court 
of Connnon Pleas of Cuyahoga County. It was appealed 
to the District Court of Cuyahoga County where the 
Court found the issues in favor of the plaintiffs and 
against railroad con1pany and gave judgme11:t for the 
value of the stock on the day demand was made by the 
plaintiffs that a transfer be made of the stock to them 
by the company, in the principal sum of $3,368, for 
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interest thereon in the su1n of $808.3:2, and for the 
runount of the cash dividends and interest thereon front 
the date of the cash dividends which with the interest 
an1ounted to $2,908.18, making a total of $7,084.50. 
Appeal \Vas then taken to the Suprente (~ourt of Ohio 
to obtain a reversal of the judgntent and decree of the 
District Court. 

The Ohio Supre1ne Court held that the con1pany 'vas 
liable to replace the stock to 'vhich Fassett 'vas entitled 
or to account for its value but that it was not lia·ble for 
the dividends paid on the stock, before it had notice of 
the transfer of the certificates to Fassett. 

After giving its decision to the effect that the ~onl­
pany was liable for the stock the court said: 

"Whether the co1npany is liable for the divi­
dends paid on the stock, before they had notice 
of the transfer of the certificates to Fassett, 
depends upon other considerations. 

"Voce, Perkins & Co. were the registered 
owners of the stock, and, by failing to have the 
stock transferred, Fassett consented t:Q.a t they 
might vote upon the stock, and, in the absence of 
notice to the co1npany that he was the holder of 
the certificates, he took the risk of Voce, Perkins 
& ·Co. drawing the dividends. Unlike the transfer 
of stock, the surrender or production of the cer­
tificates was not necessary to draw the dividends. 
Until the co1npany were notified of the transfer 
of the certificates to F'assett, they were war ran ted 
in paying the dividends to ,r oce, Perkins & Co., or 
to their order. And, by paying the dividends to 
Burke and Perkins, as purchasers under \7-oce, 
Perkins & Co., the co1npany are as fully pro· 
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tected as if the pay1nents had been rnade to Voce, 
Perkings & Co., directly." 35 Ohio State Reports 
at page 502. 

''The findings of the court below do not dis­
tingui~h between the value of the stock and the 
aggreate value of the stock and dividends. The 
enti n~ judgruent must therefore be reversed; and 
thE~ <'ause is remanded to the district court for 
further proceedings." ;-3;s Ohio State Reports at 
page 503. 

Avp(~llant ha~ been unable to find a case decided by 

the l 1tah ~uprerne Court on the exact question involved 
in the present ease and believes that this is the first 
tin1e the l ~ tah ( 10urt has been called upon to pass upon 
the question. Appellant suggests that this Court might 
\\·ell follo\v the Ohio Court. The decision of the Ohio 
(~ourt appear~ to be logical and legally sound. 

POINT III 

Respondent \vho has never been a stockholder of record 
is not entitled to recover dividends in an action against 
appellant, a Utah corporation. 

The follo,Ying lTtah Statute bears on the subject: 

r; tah Code Annotated, 1953. Section 16-2-34. 
( 11his \Yas ~ection 878 of Compiled Laws of Utah, 
1917~ Section 18-·2-33 of Revised Statutes of Utah, 
1933, and lJtah Code Annotated, 1943.) "Stock­
Deerued personal property - Rights of record 
holders. - Stock shall be deemed personal prop­
ert~~. For the purpose of voting and of receiving 
dividends and of levying and collecting assess­
rnents and for other purposes wherein the corpo­
ration is otherwise interested the stockholder of 
record as shown by its books shall be treated and 
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considered as the holder in fact, and the lrlvus­
feree shall have no ri.ohts or clnin1s as agai·nsf the 
corpora.tion u.ntil transfer thereof is u1ade. upon 
the books of the corporation or a neu' certificate 
i.s issued." (Italics added.) 

The respondent ~lary F. Lindner never was a stock­
holder of record on the books of the appellant corpora­
tion. The stock ,,·hich she held and clain1ed to be the 
o\vner of ,,·as registered on the books of the corporation 
in the na1ne of J a1nes H. Dalziel until new stock \Vas 
issued to Willian1 Leary. It was endorsed by James II. 
Dalziel and his signature guaranteed. Upon its sale 
at St. Petersburg, Florida, by the stockbroker there on 
June 27, 1951, she did not become a stockholder of rec­
ord. The stock \vas never in her na1ne. She never noti­
fied the company of her ownership and never requested 
the con1pany to transfer the stock to her on the records 
of the company. 

under these circunlstances it appears clear to appel­
lant that the respondent, by reason of the above statute, 
cannot recover on her action against the appellant for 
dividends. 

CONCLUSION 

Appellant wants to ernphasize that this action is not 
one between stockholders to deterrnine which one is 
entitled to dividends. It is on the other hand an action 
by one who claims to be the owner of stock certificates 
and who had possession of the certificates at the ti1ne 

dividends were declared a~,;:lthe corporation which 
declared the dividends and paid them to some one 
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el t-;e, other than the holder of the original certificate, 
to \\'ho1n new stock certificates had been issued by the 
eo1n pan~· upon a claim that the original stock certificates 
had hPPll lost and that the person Inaking that claim was 
tlH~ O\\'ner thereof, and the company had no notice of 
thP intereRt in thr~ original certificates of the person who 
held them. 

It 1nay well he that in an action between ~lary F. 

Jjindner and Williarn l.Jeary that Mary F'. Lindner, if 
~he \\·as in fact the o\vner of the original certificates, 
1ui~ht reeover the dividends paid by the Utah S·outhern 
Oil Co1npany to William 1~eary. That however is not 
the prohlen1 now before the Court. 

"rhe appellant respectfully submits that the Court 
helo\v co11nnitted error in concluding that the respondent 
\Ya~ entitled to recover fro1n the appellant for the divi­
dends on ~tock eertificates numbered 2011 to 2018 and 
in gjying judg1nent therefor and that it should have 
<'Orne to the san1e conclusion on certificates numbered 
2011 to 2018 as it did on certificates numbered 829 and 
R30, that there eould be no recovery from the appellant 
corporation, and that this court should reverse the lower 
court'~ judgn1ent and award judgment to the appellant 
that re~pondent recover nothing from appellant and 
that appellant recover its costs on this appeal. 

Respectfully submitted, 

ELLIOTT W. EVANS 

OF EVANS, NESLEN, YEATES & BETTILYON 

Attorneys for Appellant. 
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