Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2009

Mitchell v. Mitchell : Reply Brief

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.]Jaw.byu.edu/byu ca3
& Dart of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Albert N. Pranno; Justin T. Ashworth; Pranno Ashworth Law; Attorneys for Appellee.

Scott B. Mitchell; Attorney for Appellant.

Recommended Citation

Reply Brief, Mitchell v. Mitchell, No. 20091027 (Utah Court of Appeals, 2009).
https://digitalcommons.law.byu.edu/byu_ca3/2062

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2062&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2062&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2062&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2062&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/2062?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F2062&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

I N THE UTAH COURT OF APPEALS

* * * *
DORANN C. M TCHELL, *
* APPELLANT’ S REPLY BRI EF
Petitioner/ Appell ee, *
*
VS. *
*
NATHANI EL M M TCHELL, * Case No. 20091027-CA
*
*

Respondent / Appel | ant .

* * * *

RESPONDENT’ S APPEAL FROM A FI NAL ORDER OF THE THI RD JUDI ClI AL

DI STRI CT COURT, THE HONORABLE TYRONE E. MEDLEY PRESI DI NG

* * * *

Scott B. Mtchell (5111)
2469 East 7000 South
Suite 204

Salt Lake Gty, Uah 84121
Attorney for Appellant

Al bert N. Pranno (9807)
Justin T. Ashworth (9474)
PRANNO ASHWORTH LAW PLLC
299 South Main Street
Suite 1300

Salt Lake Gty, Uah 84111
Attorneys for Appellee



TABLE OF CONTENTS

TABLE OF AUTHORI TI ES

ARGUMENT

THE MDI “ OBLI GATI ONS” WHICH M5. M TCHELL ATTEMPTS
TO CREATE ARE FI CTI ONAL AND | RRELEVANT .

THE MDI ASSI GNMENT REMOVED MR M TCHELL’ S | NTEREST

I N THE COLLI NS JUDGVENT FROM THE MARI TAL ESTATE MORE
THAN FOUR YEARS PRI OR TO THE PARTI ES’ SEPARATI ON
AND DI VORCE

M5. M TCHELL' S BELATED DENI AL OF HER AWARENESS
OF THE RECEI PT AND AMOUNT OF THE FI RST COLLI NS
JUDGVENT DI STRI BUTI ON | S NEI THER CREDI BLE NOR
RELEVANT .

V. THE STATUTE OF FRAUDS | S NOT APPLI CABLE

V. MR, M TCHELL PRESERVED THE | SSUES VWH CH HE RAI SES
ON APPEAL

VI. MR MTCHELL PROPERLY MARSHALED THE EVI DENCE .

CONCLUSI ON

MAI LI NG CERTI FI CATE .

10

11

12

12



Cases

TABLE OF AUTHORI TI ES

In the Matter of the Estate of CGorrell,

Statu

Rul es

765 P.2d 878 (Uah 1988) . . . . . . . . . . . . . . . 3,4
Groberg v. Housing Opportunities, Inc., 2003 UT App 67,

68 P.3d 1015 . . . . . . . . . . . . . . . . .. .. .. 11
Pasquin v. Pasquin, 1999 UT App 245,

988 P.2d 1 . 10
Tayl or v. Canterbury,

92 P.3d 961 (Colo. 2004) . . . . . . . . . . . . . ... . 4
United States v. Craft, 535 U S. 274,

122 S.Ct. 1414, 152 L.Ed.2d 437 (Uah 2002) . . . . . . . 4
tes

Utah Code Ann. § 25-5-4(1)(a) . . . . . . . . . . . . 9 10
Utah Code Ann. § 25-5-4(1)(b) . . . . . . . . . . . . 9, 10
Rule 59, Utah Rules of Gvil Procedure . . . . . . . . . 11
Rul e 60, Utah Rules of Gvil Procedure . . . . . . . . . 11



ARGUVENT
THE MDI “ OBLI GATI ONS” WHI CH M5. M TCHELL ATTEMPTS TO CREATE
ARE FI CTI ONAL AND | RRELEVANT.

Ms. Mtchell argues that at the tinme of the entry of the
Decree of Divorce M. Mtchell owed MDI a debt or obligation for
whi ch he remai ned responsi bl e under paragraph 19 of the Decree.
She acknow edges that the May 7, 1998 assignnent letter! “did

relieve M. Mtchell of the debt of the judgnents [sic].” (Resp.
Br. 7). However, she contends that the assignnent letter also
created a obligations to MDI. |In support of her contention, M.
Mtchell quotes selectively fromthe May 7, 1998 assi gnnent

| etter and asserts that

“Here the agreenent evidenced by the Assignnent Letter

creates explicit obligations in M. Mtchell to continue

collection of the Collins’ [sic] Judgnent through his
attorney, M. Frank Mesner, as well as an inplicit
obligation to determne ‘his interest in the judgnment’ vis-

a -vis his then wife.”

(Resp. Br. 7).

Ms. Mtchell’s contention msses the point. It is also
unfounded. Even if M. Mtchell owed MD obligations to continue
collection of the Collins Judgnent and to determ ne the extent of
his joint interest in the judgnent, those obligations would not
be relevant. The only relevant debt or obligation which M.
Mtchell ever owed to MDI was the obligation to pay noney

reflected in FDI C Judgnment. |f the FDI C Judgnent remained

1See Brief of Appellant, Addendum IV.
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unsatisfied at the tinme of the entry of the Decree of Divorce,
then it was a debt or obligation for which M. Mtchell was
responsi bl e under paragraph 19 of the Decree of Divorce. [If, on
the other, the FDI C Judgnent was extingui shed nore than four
years prior to the entry of the Decree of Divorce, as M.
Mtchell contends and Ms. Mtchell now concedes? then it was
clearly not M. Mtchell’s individual “debt or obligation” within
t he pl ai n unanbi guous neani ng of paragraph 19 of the Decree.
Furthernore, the May 7, 1998 assignnent letter clearly did
not “create[] explicit obligations in M. Mtchell to continue
collection of the Collins’ [sic] Judgnment through his attorney,
M. Frank Mesner...”® (Resp. Br. 7) 1In point of fact, the
assignnment | etter says nothing whatsoever about M. Mtchell
continuing to collect the Collins Judgnent. Wile the letter
does recognize MDI's desire that “M. Mesnmer will continue to
coll ect the judgnent in accordance with the current arrangenent

.," it also specifically provides that “... we w |l consider

2Before the district court, Ms. Mtchell argued that the
FDI C Judgnent was not satisfied prior to the entry of the Decree
of Divorce because the M. Mtchell’s assignnment of his interest
in the Collins Judgnent was “not an unconditional assignnent.”
R 141 (Ms. Mtchell’s enphasis). M. Mtchell has abandoned
t hat argunent on appeal and now concedes that the assignnment “did
relieve M. Mtchell of the debt of the judgnents...” (Resp. Br.
7).

M. Mtchell refers to M. Mesnmer as M. Mtchell’s
attorney. However, it should be noted that he was al so M.
Mtchell’'s attorney. (R 174-175).
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this letter to constitute the agreenent and assignnents. You may
then contact Frank Mesner directly and send ne the notes and a
copy of the Satisfaction of Judgnent against [M. Mtchell].”
(Brief of Appellant, Addendum |V) (enphasis added). The clear
intent is that MDI would deal directly with M. Mesner regarding
coll ection of the judgnent.

Nor does the assignnment letter inplicitly require M.
Mtchell to “to determine ‘his interest in the judgnent’ vis-a -
vis his then wife.” M. Mtchell assigned to MDI *“all of his
interest in the judgnent which he and his wi fe have agai nst Steve
Collins”* period. The presunption is that where two or nore
persons hold property as tenants in conmon their shares are
equal. In the Matter of the Estate of CGorrell, 765 P.2d 878, 789
(Utah 1988). M. Mtchell has never nade any claimthat she was
entitled to nore than an equal share of the proceeds fromthe
Col l'i ns Judgnent. However, even if she had done so, it would
have been MDI's responsibility to take whatever action it deened
necessary to determ ne the extent of the interest which it
acquired fromM. Mtchell. There is nothing in the assignnment

| etter which would have required M. Mtchell to do so.

“‘Bri ef of Appellant, Addendum|V.
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1. THE MDI ASSI GNMENT REMOVED MR. M TCHELL’ S | NTEREST I N THE
COLLI NS JUDGVENT FROM THE MARI TAL ESTATE MORE THAN FOUR
YEARS PRI OR TO THE PARTI ES SEPARATI ON AND DI VORCE.

Ms. Mtchell does not deny that she was aware of M.
Mtchell’s assignment of his interest in the Collins Judgnent.
She argues, however, that the assignnent did not renove M.
Mtchell’s interest fromthe narital estate because the
assignnment “did not - and could not - deternmine Ms. Mtchell’s
part of the marital estate.” (Resp. Br. 4). M. Mtchell’s
argunment is without nerit.

As set forth above, the Suprenme Court of Utah recognizes the
presunption that where two or nore persons hold property as
tenants in common their shares are equal. In the Matter of the
Estate of CGorrell, 765 P.2d 878, 789 (Utah 1988). It is well
recogni zed that tenants in common may freely sell or otherw se
transfer their undivided interests as they choose. E.g., Taylor
v. Canterbury, 92 P.3d 961, 964 (Col o. 2004).

“A tenancy in common is a formof ownership in which each

co-tenant owns a separate fractional share of undivided

property ... Each co-tenant [] possesses the right to:
unilaterally alienate his or her interest, through sale,
gift, or encunbrance ...~
Id. (citing United States v. Craft, 535 U S. 274, 279-80, 122
S.Ct. 1414, 152 L. Ed.2d 437 (2002)) (enphasi s added).

When MDI nmade contact with M. Mtchell in early 1998

attenpting to collect the FDIC Judgnment, M. Mtchell was

entitled to and did assign his undivided interest in the FD C



Judgnent to MDI in order to put a stop to MDI’'s collection
efforts.® Accordingly, when the parties separated and di vorced
nore than four years later, it was only Ms. Mtchell’s interest
in the Collins Judgnent which remained as a marital asset.
Underlying Ms. Mtchell’s position in this case is the
unstated contention that she is sonehow being treated unfairly by
M. Mtchell, that M. Mtchell is attenpting to require her pay
one-hal f of a debt which she in fairness should not be required
to pay, and that M. Mtchell is attenpting to unfairly make
claimto one-half of an asset which in fairness should be hers
al one. The short response to this contention is that both the
Col l'i ns Judgnent and the FDI C Judgnent arose out of M.
Mtchell’s failed business relationship with M. Collins.
Accordingly, even if M. Mtchell’ s interest in the Collins
Judgnent had still been part of the marital estate at the tine of
the Decree of Divorce, it would not have been fair or reasonable
that Ms. Mtchell be entitled to one-half of the proceeds from
the Collins lawsuit (i.e., the up-side of M. Mtchell’'s failed
busi ness relationship with M. Collins), but that M. Mtchell be
solely responsible for paying the FDI C judgnent (i.e., the down-

side of that very same failed business relationship with M.

*Ms. Mtchell and the Mtchell’s children were, of course,
di rect beneficiaries of the assignnent because it served to
protect the famly incone and assets from being seized to satisfy
t he FDI C Judgnent.



Collins).®

1. Ms. MTCHELL' S BELATED DENI AL OF HER AWARENESS OF THE
RECEI PT AND AMOUNT OF THE FI RST COLLI NS LAWSUI T
DI STRI BUTI ON IS NEI THER CREDI BLE NOR RELEVANT.

In part F of her Argunment, Ms. Mtchell asserts that

“M. Mtchell inappropriately raises and argues facts, which
wer e di sputed and not established in the district court and
whi ch were not raised and are not at issue in this appeal.

I ndeed, the ‘facts’ raised by M. Mtchell in support of his
i nappropriate argunent concerning Ms. Mtchell’s awareness
and involvenent in M. Mtchell’s interpretation of the
Decree were disputed and refuted by Ms. Mtchell’'s proferred
testinmony in the hearing held April 22, 2009.”

(Resp. Br. 10-11). Unfortunately, Ms. Mtchell fails to identify
the “facts” to which she refers and she fails to explain how they
were i nappropriately raised and argued. Further, at no tinme did
Ms. Mtchell nake any proffer of testinony in the district court
and, of course, the district court did not accept any proffer of
testi nony.

M. Mtchell specul ates, however, that Ms. Mtchell may be
referring to paragraph 10 of M. Mtchell’s “Statenent of Facts,”
whi ch provides that:

10. In August 2002, approximtely one nonth after the entry

of the Decree of Divorce, Ms. Mtchell received a check in

the mail from M. Mesner in the anount of $180, 106. 58 made
payable jointly to the parties. (R 78) This check was
proceeds fromthe Collins lawsuit. M. Mtchell contacted

M. Mtchell and both parties negotiated the check and

returned it to M. Mesner. M. Mesner then sent M.
Mtchell a second check in the amount of $66, 274.79, which

61t is worth noting that the only reason why Ms. M tchel
had any interest in the Collins Judgnent at all is because she
was M. Mtchell’s spouse. (R 121-138).
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represented Ms. Mtchell’s one-third share of the proceeds
collected by M. Mesner in connection with the Collins
lawsuit. (R 79) Wat would otherw se have been M.
Mtchell’s share of the proceeds was paid by M. Mesner
directly to MDI in accordance with the May 7, 1998
assignment. (R 78) M. Mtchell deposited the $66, 274.79
check into her Wells Fargo checking account and, in
accordance with paragraph 20 of the Decree of Divorce, gave
M. Mtchell a check in the anpbunt of $33,137.40 as his one-
hal f share of her one-third share of the proceeds fromthe
Collins lawsuit. (R 80)

(Brief of Appellant 5-6). These facts are clearly established
not only in the cited pages of the record, but by the
representations which Ms. Mtchell nmade before the district
court. M. Mtchell argues on appeal that she “was unaware of
the receipt or of the total anmount of the first August 2002 check
fromattorney Mesner, which was not disclosed or conceal ed by M.
Mtchell.” (Resp. Br. 15). However, in her “Response to Order
to Show Cause and Counter Mtion to Enforce Decree of Divorce”
Ms. Mtchell represented to the district court that

“[s]ubsequent to the entry of the parties’ decree of

di vorce, in August, 2002, a piece of mail arrived at the

former marital hone, then solely occupied by [Ms. Mtchell],

addressed to the parties [fromattorney Mesner] ... The

piece of mail was a check from M. Mesner representing

paynment to the parties stemm ng fromthe Collins judgnent

made out to both parties n [sic] the sum of approxi mately
$180, 000. "7

To be fair, Ms. Mtchell first changed her story during the
April 22, 2009 hearing, not on appeal. However, she did so only
after M. Mtchell presented to the district court a copy of the
check which Ms. Mtchell wote on her personal checking account
in the amount of $33,137.40 (R 80) and delivered to M. Mtchel
as his one-half share of her share of the Collins |awsuit, which
clearly refuted the representati on which Ms. Mtchell nade to the
district court that it was M. Mtchell who “wote a check to

10



(R 58) (enphasi s added).

Thus, before the district court Ms. Mtchell not only
acknow edged that she was aware of the amount of the first August
2002 check, but she represented that it was she who retrieved it
fromher own mail box. Accordingly, Ms. Mtchell’s subsequent
deni al that she was aware of the recei pt and anount of the first
August 2002 check should be taken with a grain of salt.

Ms. Mtchell also faults M. Mtchell for failing to produce
a copy of the $180, 000 check whi ch she now deni es havi ng seen:

“M. Mtchell also fails to acknow edge that a copy of the

roughly $180, 00 endorsed check, which he claims Ms. Mtchel

had full know edge of, is conspicuously |acking, despite his
ready supply of endorsed checks which he believes support
his position ...~
(Resp. Br. 16). Wiat Ms. Mtchell fails to acknow edge is that,
as di scussed above, it was she who first brought to district
court’s attention the fact that she received the check from M.
Mesnmer. (R 58). It was not until the April 22, 2009 hearing
t hat she changed her story and deni ed having received or seen the
check. There was no reason for M. Mtchell to produce the check

prior to the change in Ms. Mtchell’'s story because it was not at

issue and it was, of course, too |late to produce it when she did.

[Ms. Mtchell] fromhis personal checking account for

approxi mat el y $30, 000. 00 whi ch according to [M. Mtchell]

represented [Ms. Mtchell’s] share of the [$180, 106. 58 check]
.” (R 58).

8The correct anount of the check is $180,106.58. (R 78).
11



O course, Ms. Mtchell could also have obtained a copy of the
check fromM. Msner if she believed that it would substantiate
her story.

Furthernore, even if Ms. Mtchell was unaware of the receipt
and anount of the first August 2002 check, that fact has very
little relevance. MDD was either entitled to one-third of the
check or it was not. M. Mtchell either owed MDI a debt at the
time of the Decree of Divorce or he did not. M. Mtchell’s
awar eness or unawar eness of the details does not change the
anal ysi s.

V. THE STATUTE OF FRAUDS | S NOT APPLI CABLE.

Ms. Mtchell argues that M. Mtchell’s assignnent of his
interest in the Collins Judgnment is barred by the provisions of
the Statute of Frauds found in Utah Code Ann. 8§ 25-5-4(1)(a) and
(b). According to Ms. Mtchell the assignnent was an agreenent
“which [was] not to be perfornmed within one year or contain[ed] a
prom se to answer for the debt of another.” (Resp. Br. 9).

Unfortunately, Ms. Mtchell fails to provide any analysis or
expl anation to support her argument and the only authority which
she cites in support of her argunent is case |aw involving
entirely different provisions of the Statute of Frauds relating
to transfers of real property. None of the cases which M.

Mtchell cites is on point.

12



M. Mtchell respectfully submts that the May 7, 1998
assignment letter is clearly not an “agreenent that by its terns
is not to be performed within one year fromthe nmaking of the
agreement” within the meaning of 8§ 25-5-4(1)(a). It was
effective imediately upon its execution. Cf. Pasquin v.

Pasquin, 988 P.2d 1, 6 (Utah App. 1999)(“... we reiterate the

wel | -settled proposition that the one-year clause applies only to
contracts that are literally incapable of being performed within
one year”). Nor is there anything in the assignnment |etter which
by any stretch of imagination could be construed to be a “prom se
to answer for the debt, default, or m scarriage of another.” See
Ut ah Code Ann. § 25-5-4(1)(Db). Wth all due respect, M.
Mtchell’s Statute of Frauds argunent is frivol ous.

V. MR, M TCHELL PRESERVED THE | SSUES WHI CH HE RAI SES ON APPEAL

Ms. Mtchell asserts that M. Mtchell did not preserve for
appeal his objection to subparagraph C(iii) of the district
court’s Findings and Order (Hearing April 22, 2009)°  She
explains that “[a]lthough, [sic] M. Mtchell nmade factua
al | egations which are contradictory to the | anguage to which he
take [sic] exception, he did not object to the formor content of
the Findings and Order (Hearing April 22, 2009), as his bjection
to Conmm ssioner’s Recomendati on and argunent therein was [sic]

submtted prior to the district court’s order.”

°See Brief of Appellant, Addendum .
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Ms. Mtchell’s assertion is frivolous. She cites no
authority which woul d support the proposition that M. Mtchell
was required to file a notion, presumably under Rules 59 or 60,
URCP, objecting to the formor content of the Findings and O der
to preserve his objection to its findings of fact for appeal.
This Court has explained that “for an issue to be sufficiently
rai sed [and preserved for appeal] ... it nust at |east be raised
to a |l evel of consciousness such that the trial judge can
consider it.” Goberg v. Housing Opportunities, Inc., 2003 UT
App 67, 1 19, 68 P.3d 1015 (quotations and citations omtted).
Al'l of the nenoranda filed in the district court, and the
argunents nmade at both hearings before the district court,
addressed the facts and |law related to the issues which M.

M tchell raises on appeal.
VI. MR MTCHELL PROPERLY MARSHALED THE EVI DENCE.

Finally, in support of her contention that M. Mtchell
failed to adequately marshal the evidence in support of
subparagraph C(iii) of the district court’s Findings and O der
(Hearing April 22, 2009)!, Ms. Mtchell asserts that “M.
Mtchell ignores the proffered testinmony of Ms. Mtchell in the
hearing held April 22, 2009...” M. Mtchell’ s assertion is
untenable. At no tine during the hearing did Ms. Mtchell make

any proffer of testinmony; nor did district court accept any

19See Brief of Appellant, AddendumI.
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proffer of testinony. M. Mtchell’s counsel presented M.
Mtchell’s argunments, but argunments of counsel do not constitute
evi dence.
CONCLUSI ON

Based on the foregoing, M. Mtchell respectfully requests
that the district court’s Findings and Order (Hearing April 22,
2009) be reversed and that this action be remanded to the
district court for further proceedi ngs consistent with this
Court’ s deci sion.

DATED this __ day of June 2010.

Scott B. Mtchel
Attorney for Appellant

MAI LI NG CERTI FI CATE

Undersi gned certifies that two copies of the foregoing were
mailed this _ day of June 2010 via first class U S. Mil,
postage prepaid, to the foll ow ng:

Al bert N. Pranno

Justin T. Ashworth

Pranno Ashworth Law, PLLC
299 South Main, Suite 1300
Salt Lake City, Utah 84111
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