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Salt Lake Gy, Utk 54107 JANZ € 1983
801 262-8915

January 12, 1988 Clerk, Suprame Court Utah

Clerk of the Court
Utah Supreme Court
332 State Capitol Building
Salt Lake City, Utah 84114

Dear Mr. Butler:

RE: Miskin v. Carter
Case No. 20587

I write to provide notice to the Court of supplemen-
tal authority pursuant to Rule 24(j), Utah Rules of Appellate
Procedure.

The Utah Court of Appeals recently filed an
opinion in Biswell v. Duncan, 36 Utah Adv. Rep. 36 (Ct. App.
1987). A copy of the opinion is attached.

In Biswell, the court ruled that punitive damages
are appropriate as a matter of law in personal injury
actions resulting from drunk drivers. The court held that
before a jury may award punitive damages, it must find:

(1) That the motorist acted with actual
malice or a reckless disregard of the
rights and safety of others, and (2)
that his drunken driving was a contri-
buting cause of the accident.

This supplemental authority relates to Points II
and III of Appellant’s Brief found at pp.2-5 therein.

Respectfully,
ROBERT J. DEBRY & ASSOCIATES
G. STEVEN SULLIVAN

GSS/nm

cc: Roger Christensen, Esq.
Roger Fairbanks, Esq.
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2

centenés thet the accident aggraveted or "l1it up”™ this latent

conéition causing permeznent partiel éisabilicy.

Eiswell broucht a civil action ageinst Duncan seeking
compensatory end punitive damcges. Duncen f£iled a motion for
pertial summary judgment cleiming thet punitive Cameges were not

covereble in the context of érunk Criving as a matter of law.
Elthouch Duncen's motion wzs ceptioned one for "partisl summery

judgment,' both perties znd the triel judge, in his memorandum
decision, treated it as a motion for partiel Juocwent on the
pleadings. No factual development of Duncen's prior driving
record, her behavior end ettitude while érinking, or her _conduct
et the scene of the accident wzs presented to the court. The
parties focused exclusively on whether the stanfzrd for an awerd
of punitive damages in Uteh requires a f£inding of

-

[~}

(intent to injure) or "legezl malice" (reckless disregerd of the
richts of others).

The éistrict court removed the issuve of punitive deazmeages
from jury consideration ruling t+hzt punitive céemaces in Uteh cen
be zwarded only if "actueal mzlice" or "melice in fact" is

teblished. The 1ssue of comoe"satory demeges was tried ‘to the
jury. The trizl court refused %o give Eiswell's propcsed jury
instruction on aocravabion 0f & pre-existing conéition. The jury
ewarded specizl damages of $436.€3 and generel cCameges of
£500.00. This zppeal ensued.

Three issues gre p: esented on eppezl. Tirst, wes the triel
judge correct in ruling that punitzve camcges ere not recoverezdble
ggeinst this drunken driver because ctuezl melice™ or "factuel
mzlice™ wes no:t pled? Second, does the impcsiticn ¢f punitive
camezges in & civil suit egezinst & érunken cdriver contrezvene Uteh
constitutionzl prohibiticn zgeinst double Jeopezdy? Thizd, il
the trizl court correcily instruct the jucy &s to the extent of 2
tortfeasor's liebility for "lighting up” & pre-existing latent
cenéition?

PURNITIVZ DAMACZIS

Biswell zrcues thet the triezl court erred in Cismissing her
cleim for punitive demeges, &s & metter ¢f lew, Zuling thas
1. The only fazct presented to the triel cour: wes thet Duncen
wes zrrested end convigcted for Eriving under the Iniluvence of
glcohol. This was uncontesied in ithe pleziings. The reco:zé con
egcpezl indiceies theif Duncen hzd her license revokeld for @
pricr DUI conwviciion. This fzci, howsver, wes noit argued ow
ccunsel nor consizred oy the courst on Duncen's pa-tlizl summery
julcment motion.
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she had not pled, and conceded she could not’ prove, “actual
malice® cr intent to injure. The issue of whether punitive
Camages cen be imposed agezirst érunken ¢drivers im a civil
ection is one of first impression in Utah.

A‘

To resolve the issue of whether punitive damages &are
recovereble in this State ageinst intoxiceted drivers, é&n
examination of the relevant law in cther juriscdictions is
~instructive. To dste, twenty-two out of twenty-seven
juriscdictions to consider the .guestion heve held that punitive
demages mey be assessed ageinst the crunken ériver in a civil
proceecding: Alebama (Fritc v, Selva, 406 So.2d 884 (Ale.
1¢Bl)); Arizona (Smith v hepmgn, 115 Ariz. 211, 564 P.2d S00,
S04 (1976)) (citing Ross v, Clerk, 25 Ariz., 60, 274 P, 639
(1529)); Arkansas (Miller v, Blznton, 213 Ark. 246, 210 S.w.zd
282, 3 A.L.R.2d8 203 (154E)); Celifornia (Tevlor v, Svper. Ct,

£ Los Anoeles Countv, 24 Cel.3d E90, 598 P.2d 653, 157 Cel.
Rptr. €683 (197%)); Connecticut, (Infeld v, Sulliven, 151 Conn.
506, 159 A.2d 693 (1964)); Delewzre (Welcrcek v. Heelv, 280 A.2d
728 (Del. 1871)); Florica (Incrgm v, Petit, 340 So.2d 922 (Fle.
1876)); Georgcia (Chitwood v, Stoner, 60 Ga. App. 59%, 4 S.E.2
605 (1928)); Illincis (Mefison v, Wigel, 18 Ill. App. 564, 153
) 0 (1958)); Iowa (Richoles v, Hocke, 257 N.W. 2d 205 (Iowa
iting Sebestien v, Woo;, 246 Iowa S4, 66 N.W.2d 841
}ergubhy (Wiccincton's 2¢ém'r v, Pickert, 186 ¥y. €50,

217 S.W, 33 ( $20)): :-hnesoga (Hewkinson v, Gever, 352 N.W.24d
784 (Minn. 4)); Mississipril (Southlend Brosdcestino Co. v,
Treey, 210 Mlss. 836, 50 So0.z4 572 (1831)); Missouri (Smith v.
Sevles, €37 S.W.28 714 (Mo. xpp. 19B2)) (remcnoea punitive
Cemezges issue to provide pleintiff an opportunity to develop
end pressnt evidence on intoxicetion); Mon;cna (Pllcrs v
Willis, 187 Mon%t. 498, 643 P.2d 582 (1¢82)); New Mexico
(Svedicers v. Wrnitmen, £2 N.M. 739, 487 P.24d 167 (N.M. App.
1871)); XNew York (Ceollicen v. FTere, 76 Misc.2d 22, 34% N.Y.S.23
308 (N.Y¥Y. Civ. Ct. 1£73)); North Cerclinz (¥uff v. Chrismon, €8
R.C. &pp. 5235, 215 S.Z.28 711 (1884)); Oregon (Zezzell v. xmesg,
2€5 Or. 183, 508 P.2& 211 (1£873)); Paennsylivaniz (Focht v.
negoezg¢z, 217 Pa. Super. 23, 268 x.28 137 (1870)); bhut see Eegrvev
v. Hessincer, 315 Paz., Super. 108, 461 A.23 814, £16 (1%83)
(noting cthet Focht wes fzcided zrior Lo the effective dazte of
;he rennsylvenis No-Fauli Motor Venicle Insurance Ackt, which
Seceme elfective July 1%, 1875); Tennssses (2-ztt v, Duck, 28
Zenn. APp. 302, 181 S.W.zd 382 (1%843)); Texes
Actoeil, €86 S.W.28 35 (Tex. Civ. xzp. 18:23)),

The jurisiciions thet heve held £he: punitive cemzges
22 not recoveredble zgezinst the &runkan &river ere generallv
cevernsd Dy 2 steznferd ¢f puniitive demeces reguiring “actuzl
mzlice” o "mezlice in fezt.* Ses Comment, Punizive Dezzrss &nd
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the Drpnken Driver, 8 Pepperdine L. Rev. 117, 138 (1980).2
These courts generally require “thet stzte of mind under which
a person's conduct is characterized by hetred or i1l will, a
spirit of revenge, retaliztion, or a determinaztion to vent his
feelings upon other persons” before awarding punitive famages.
De<ling v, Chocklev, 70 Ohio St. 24 134, 436 KN.E.2d8 208, 210
(19€2) (quoting Columbus Finence v, Howsrd, 42 Ohio St.248 178,
164, 227 N.E.2d4 €54, €58 (1875)).

B'

Because the standerd for an ewerd of punitive Camages

in

tzh is determinative of our holéing, we review the history of
punitive damages in Ufah. Prior to 15879, punitive damages
could be imposed only after a finding of "sctual malice” or
"mzlice in fact." See, e.a,, Kesler v, Rooers, 542 P.24 254

(Uteh 1975); Pelomhi v, D & C Byilders, 22 Utesh 24 297, 452
P.2& 325 (Utah 15€9); Powers v, Tevlor, 14 Utsh 24 152,
2. These jurisdictions include: Kenses (Gesslein v, Britfon,
175 ¥an. 6£), 266 2.2d8 263 (1954)) (cross and wenton negligence
must be slleged); Ohio (Detling v. Chocklev, 70 Okhio St. 24 134,
436 N.£.2d 208 (Ohio 1882)) (Punitive cdemegces &re not recoverebdle
based on evidence of intoxicetion zlone. Actuel melice is
reguired which mezns defentent's esctions must hezve Dbeen
intentionzl zni deliberzte or heve the character of outrage
freguently zssocizted with crime.); Oklehome (Ruther v. Tvre, 207
Okle. 112, 247 ».238 &84 (1¢52)) (act must be sccompanied with
evil intent or the resul:f of such cross neclicgence, such
Cisregard o©f anocther's righis, &5 is ceemed the eguivalent of
such intent); &nd Vircinie (Beker v. Mzrovs, 201 Ve. 8035, 124
S.2.2& €17 (1860)) (court -cefused to ewerd punitive cdameges
ecezinst the intexiceted ériver holding thet punitive demeges erfe
ellowed only where ceonduct is dene with melice, zecklessness, ¢©r
neglicence thet evinces z gconsciosvs éisregerd of the righis cf
cthers). Although Mzroyvlznd hes eddressed the issue of punitive
camzges in the Zrunk driving contex:, the stenderd for zn awzzd
I punitive fameges currentlyv ussd by the Meoviend couris ir
drunk éziving ceses is smciglous. See Jigdince v, Zelizn, 180
F.2Z2 385 (D.C. Ciz. 18¢47) (eprliving Maroyliend lew), gers. denied,
332 U.S5. 789, &8 S.Ct. €L, €2 L.Zd. 343 (1%847) (esctuel mezlice
rezulired befcre puniiive dezmeges cen be esssesssd zgeinst fhs
drunken &rivar); hut ses Divis v, Gozdsn, 183 M3, 129, 35 2,22
$E% (1544); Smit= v, Grev Comm-=== Co. Ins., 287 MA, 1485, Z2&7
2.23 721 (1872).
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379 P.28& 380 (1963); Smoot v, LunA, 13 Utah 28 1€B, 3€9 P.28 S33
(15€2); Eollend v, Moreton, 10 Uteh 28 390, 353 P.24 S&S (1560);
Ivens v, Qeincford, 122 Utah 156, 247 P.2d 431 (1852); Murphv v,
Booth, 36 Uteh 285, 103 P. 768 (.90S). In these ceses, “"actuel
melice® or "melice in fact” wes cefined es will‘ul and malicious
misconduct and described &s an act done with evil intent &nd
with the purpcse of injuring. See Kesler, 542 P.2d at 529; see
2150 Mcrerlend v, Skaocs Compznies, Inc,, 678 P.2d 288, 303 n.ll
(Utah 1584).

’n 1579, the Utah Supreme Court had an opportunity to
articulece the proper standeard to be sprlied in assessing
punitive damages in false imprisorment ceses. Terrv v, Zions
Coop, Mercantile Inet ., 605 P.2d 314 (Utsh 187%). The supreme
ourt held that in felse imprisonment cases the defendeant need
ot manifest “"actual malice” or "malice in fact." Rather,
zlice could be implied from conduct.

30

m

This presumed malice or mzlice in law
does not consist of personal hate or i1l
will of one person towezrés enother but
rzther refers to thet stete of mind which

is reckless of lzw &nd of the lecgeal
richts of the citizen in a person's

conduct towzrd theat citizen. Thereiore,

in fzlse imprisonment ceses the defendent

need not act with esctuel i1l will or

red towerd the person being confined.

In such czses mzlice in law will be

implied from unjustifisble conduct . . . .
IZ. 8t 227. This "reckless Cisregzri™ stenterd was extended (o
tort ceses other then fzlse imprisonmenit cases in Brench v,
Western Petrecievm, Inc,., €57 P.28 267, 277 (Uteh 18E2)
(improper disposel of weste weter). The supreme court, citing
Terrv, held that punitive Camzces mey be ewerded when one acis
with reckless indifference znd CEisregerd of the law znd his
fellow citizens. Ig The "actuel melice™ gz “zeckless
Cisregeri” stenferd was reefirmed in Zshrens v. Relielich Hills
EpsSp., Inc., 675 P.248 1178 (Tteh 18E3):

X Csfenfznt's conduct must e melicious oo

in reckless cisrecerd Icr the tighis ¢f

cthers, elthough ectuzl intent tTO ceuse -
= injury is ntit nescessary.
2. &8t 1188 (emphesis z3ded).

In 1584 the supreme court reconsifssel Its peosition in

Z2I-v &nl elcopied & Ciffersnt stznfzzd oo :the impesiticn cf
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ive Camages in felse imprisonment ceses:

ct

[W]e adopt as the zpproprizte
ctandard for determining the
aveilability of a punitive camage

eward in an action for false
imprisonment that of "malice in fact”
or "actual melice."
McFerlend, 678 P.2d st 304. However, the languace
rezsoning of McFerlend is limited to false impriso
This interpretation is buttressed by the fact that
court has since cited the "actuel melice™ ¢or "lega
stenfard with espproval in ceses -- other then fels

cases -- subsecuent to McFerlend: Svnercefics v,

and
nment ceses.
the supreme
1l mezlice”

e imprisonment

Marethon

Renching Co., 1<d.,, 701 P.24 1106,
("Punitive demages,
manifests a knowing or reckless iné

Cisregard of, the rights of others.”); Atfkin,

1f€

-d

1112-13 (Uteh 1S85)

among other things, punish conduct which
erence toward,
Wricht

&nd

& Miles v,

The Mountein Steztes Tel, & Tel 709 P.2d4 230,

Ly

237 (Uteh 1885)
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S rfAN A

("Before punitive cdameages can be awerded, the pleintiff must
prove conduct that is willful and mzlicious or thet menifests a
knowing and reckless indifference end cisregard toweris the
rights of others."). ‘

In licht of the zforementioned suthority, we conclude
thet the stazncdard for &an awerd of punitive camaces in cases
other then false imprisonment ceses in Uteh is "zctuel
mzlice/mzlice in fact™ or "lecel melice,™ i1.e., conduct thet
menifests & reckless cisrecard or infiffecence to the ricghts
end seziety of others.

Stetes with 2 stenferd for the impesiticn of punitive
Cemeges similer fto Utesh heve consistently permitied punitive
cemezges to0 be ezssessed zgeinst the drunken criver in the
eppropriete circumstances. See, e.c., Szifh v. Creomen, 115
Atiz. 22), 564 P.2d8 500, S02-04 (1577); Eewkinscn v, Gever, 232
N.W.28 784, 788 (Minn. App. 1EB4); 2lle-s v. Williis, 2C7 MNont.
480, 643 2.28 ££2, 585 (1882); Svedcere v. Wrniimsn, E2 N.M.
738, 487 2.24 167, 16% (N.M. App. 1871); Euif v, Crricesmon, 6B
N.C. xpp. 525, 215 S8.Z.238 712, 715 (2188¢); Eg-reii =, 2mss, 275
Or. 183, 308 2.28 211, 225 (2:373).

: c.
. sition ¢f punitive femages zgeinst £h
c ooropriezte circumstences is hermeniou
Sk pclicy, evifencel oy recent legislati
S; Ccurt 0f xzpezls 0Z2 North Carelineg in
- G N.C. &z2p. 223, 313 §.2.28 711 (itE4):



‘e -
1
= .

et 715 (citet

There sppezrs to be & growing trend in
this Stzte to maximize the punlshmen;
eand deterrence which impaired cérivers

in

ere subjected to. This trend is seen
the recent enactment of the "Szfe Rosals
khct™ with its stiff perelties for

impaired érivers. This State's growing
concern and outrage stemming from
injuries and deaths caused by impaired
¢rivers is further seen in our courts'
‘ecognztlon of a common law céram shop
liability.

We believe that punitive dameges, when
used in conjunction with the sanctions
of the "Safe Roacs Act," are consistent
with the trend to meximize punishment
znd deterrence of impeired érivers &nd
would have a far reaching impact.

ions omitted).

~

(Vo S0 M { { I {1)

the

O

W o

Ih

)

Cognizant of the creve problems c¢runk ériving pcses,
Ufzh Lecislezture hes enacted one of the stroncest impezized
€riving laws in the country. GSes Utzh Code Ann. §§ 41-6 44 -
41-6-44,20 (1SE7). 1In eddition, the 1%E1 Legislztu ssed
the "Drem Shop Act™ which impeses liakility Zor those wno
provide intexiceifing liguors which result in injuri this
psrsons. Uteh Code Ann. § 32x-14-1 (18g6). These steatutes
represent & legislztive determinetion thet public szfety is
cravely endengered when & person operetes @ motor vehicle siter
consuming zlcoholic bevereges.

rssessing punitive dameges ecezinst érunken cdrivess is
glso consistent with the histcricel ozjectives of punitive
camages. The mos:t commonly cited objectives for punitive
Cemages ere: the punishment cf tne fefznfant, the deteccence
the Cefenfant fzom furiher offense, ths deterrcence oI otherss
Zzom similear conduct, &nd the vindiceticon ¢f society. E==
Zgnhvens v, Rzlisich ¥ille Heeo . Tmz., £73 P.22 et 11B88; ss=2
2180 Zsfsrsen v, Svoer, Jt. 2f Vemsurz Countv, 22 Cel.38 147
€42 2.2& 1303, 121 Cel. Rptro. 784 (1%E2); Sshezstizn v, wWoofd,
246 Iowz t4, 56 N.W.28 841 (1834); Dznzuliowich v. Zoown, 3E3
?.22 187 (Wyo. 187%8). The possifZility ¢ en ewesd cf punitiv
cemeges mzy induce the viciim, nct otheowise willing to zoc
Deceuse ¢f the fr-ouble eni expense, o teke ecticn egeinst ¢
intcxziceted driver., Ss= Collicen v, Te-z, 76 Misz.28 22, 34
N.Y.S5.28. 208, 208 (N.Y. Ciwv. Ct, 2£73). Sinmce punitiwvs
Camzges ece usueglly zeii ov the dsfsndznt pasfsonzlly
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end not by insurance,3 the possible imposition of puritive
Camages mey well be a more effective ceterrent than &eny
possible criminezl penalty which mey be imposed. See Ccllicgen,
76 Misc.2d 22, 349 N.Y.S.2d4 306, 310 (N.Y. Civ. Ct. 1573).

Leczl scholers and commentators also advocete the
impesition of punitive Camzges ageinst érunken érivers. gSee,
Comment, Puritive Demgcoes end %he Drunken Driver, 8 Peppercine
L. Rev, 117 (1580); Note, Torte-Demeges-The Drinking Driver gnd
Puni+ive Demzoes, 7 Weake Forest L. Rev, 528 (1571); Comment,
Demeces-Intcxiceted Driver-Punitive Demzces, 46 Iowa L. Rev.
€45 (1961); Comment, Punitive Demsges end their Pocsible
roolicetion in ryptomobile Accident Liticetion, 46 Ve. L. Rev.

1036 (1560).

rfter careful examination of the authorities on this

question, we hold that punitive cemazges are recoverable acainst
g érunken Criver in an zutomobile personel injury cese where it
cen be esteblished (1) thet the defendznt motorist acted with
ectuel melice or a reckless disregezrd cf the rights end sezfetly
cf others, end (2) thet his drunken €riving wes a contributing
cause of the accident. We believe thet one who drives a car

er veluntarily érinking %o eucess, with its greest potentiel

~

¥
#
t

et c
for causing serious injury, could be found, under proper
circumstences, to demonstirete a "reckless indifference to the
rights of others"™ sufficient to zllow the issue o0f punitiv
cemeges to be considered by the trier cf fact. See Tevicr v,
Svuper. Ct. of Zeos Angeles Countv, 24 Cel.28 ES0, 588 P.28 EZ3,
157 Cel. Rptr. €83 (1¢7t). We Go not, however, held that the
ere f£incing thet & &river who wes involved in an accident wes
convicted for ériving under the influence cf zlcohol in
violetion o0f Utzh Code Ann. § 41-€6-44 (1%E7) wouvld zllow the
issue of punitive dameges o be submitied to the jury.4
3. See, 2.c., Kporthwestern Ngt. Czs, Lo, v, MeoNyulew,
307 T.28 432 (3tn Ciz., 1gg2).
4. [Tlhe violeiticn ¢f & stziuie is not sufficient
o7 S22 t0 ellow zn ewerd, whether ©r nct ihs
- stetute cerries @ crimingl peneliy, since the
violeticn cf & stetuie Dy ltself Zoes nok
mecesserily inficete sufficient [zciuel melice
Cr reckless infiffsrence towerls the rnighis ¢f
Cthers]. EHowever, vipcletion ¢f & stetute may
oe considered zs evidence of [zctus) melicze cor
Teckizss Indiiference towerfs the righis and
sefsty ¢f cthers].
Comment, 2unitivs Demsrceg zmd &mei- Daceints
f::}:fs:::“ 2D tusomoinils rogifens Ticiczoincm, 45 Ve,
~. Rev. 2038, 1047 (1850). Turithemoroe, ceusation musk
2.80 22 sstztlisned,
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Our holding that punitive damages méy be

ecssessed ecainst the €érurken driver under some
circumstances is supported by persuasive stetisticel
cata linking érunken C€rivers with a hich incidence of
treffic asccidents and treffic fatelities. The 18E3
Finel Report of the Presidentiel Commission on Drunk
Driving steates:

rt least 50 percent of 2ll highway deaths
involve the irresponcible use of zlcchol.
Over the past ten years, 250,000 Americers
have tragically lost their lives in
gélcohol-releted crashes. Conservative
estimetes place the annuzl economic loss &<
€21 billion, while others run s high es $24
billion. There is, of course, no weay to
mezsure the leoss of human lives.

In single vehicle fatel creshes, for which
fazult czn be more eazsily escertezined then in
multiple vehicle crashes, upwarés of €5
percent c¢f these érivers who cied were
leczlly under the influence, i.e., their
zlcohol level wegs ebove 0.10. Furthermere,
more then helf of the ¢runk cCrivers who were
involved in fztel crashes had plood elcohol
concen<reztions (BACs) twice that cf the

. The average 3AC of these drunk

~y 2 ! 2 S ES mag o -
This becomes even more significent in light
£ &) £ —- - : bl 3 23 ~ 3
¢f the fact thezt only one in Iive hundred
: < . -
- R
(1/500) to ons in two thousznd (1/2000)
- > PR - S -5 * - . -
¢rivers con the rozd with g BAC creeter then
- - <. - s
0.10 ere ar-ested foz £riving unter the
S Elnonce maa TAawe 19%atd A S cvepae
~nzluence. L08 I0W J2AR21l:nNO0OC O c€IIesc,
cwmA = Yewns b 3R imial 2iilindAp fagctgrsld by
cenl e Jlenzenc Julzllel gTooatTule Z0stelel O3
. ; Pt : ",
o = - - vo £ &
g2 mispsrception ¢f the seriousness ci the
=< = 3 N :
cifense, &re importent fzcters in
- - . - - - + = v - ~ y -
cerpetuating the nmztion's Crunk Eriving
- -
e dTike
- -~ -— - - + -
o m - - - =z - r~ < < -
“523 Tinel Report ©f the Presifsrnzizl Commission on Drunk
- 2 - -
oriving sz L.
- ) L , .. . . Ce
_— o m e PR 'S - - - L - -~ -
Secezuse the trigl courst rulsed, es & metiter ¢f lew, thzt
wras A mema o - - % < al mmam ; < b 2 s
Yo CENETES CEnnCT D8 LmpPpClsel sgfesTiET CTuUnReEn QILVEIS
Y g Cl Al - C: amese =Y matd ma _ravs e W m~mm el mm Saw
....... ¢ CIZ elluel TEzixCe, Thelz wzs O OCCeEsllnr LCCT
S Amem o - C: e Tomemiint ewomanld Je kma mwmamaald e e S e
-oomenT 2 The Zelluezl IgZ0IC LN The TI0CLEglLniTS Ze2l0w.
a2 =< I~ e b S e~ - - . o -—A RS s - S - -
€ TIlzl court €18 not focus ¢ ownsthsro egdiicicnel Zezcis
e Rl A Ty ' N . - s s - . s e o
carcing Zuncen's confuct coull e Siscoverel end cressnteld
T
which would k= S = - U o
wWLLCh would neve gllowsl @ Sury %0 concluls (1) thet Duncen's
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conduct éemonstrated a “reckless indifference to the rights and
safety of others,” and (2) that her intcxicetion wes a czuse of
the accident. We, therefore, reverse and remend for further
proceedings.

D.

Beceuse we remand for further proceedings, we attempt to
provicde some guicdance to the trial cour £.,9 See D4eh Ferm
Production Credit res'n v, Webtts, 737 P.2d 154, 158 (Uteh
'1987); see glso R. Uteh Ct. App. 30(2). Case law
ove*whelm‘ngly concludes that -whether punitive Ceamages are
awarded is ocenerally a question cf fact within the sound
¢iscretion and province of the jury. Smith v, Chsomen, 115
Ariz. 211, 564 P.24 900, 905 (1S877); Mince v, Buiters, 616 P.24
127, 129 (Colo. 1580); Infeld v, Svlliven, 151 Conn. 506, 9
A.2d 6%3, €95 (1964); Sebestian v, Wocd, 246 Iowa 894, 66 N .28
841, B45 (1854); Moore v, Bothe, 479 S.W.28 634, 635 (Ky. Ct.
rpp. 1872); Powers v, Tevler, 14 Uteh 24 152, 37% P.2d 380, 382
(1963); wilson v, 0ldrovd, 1 Uteh 362, 267 P.28 759, 766 (1954).

A jury should be instructed thet punitive camsges can be
imposed only efter establishing thet the c¢rtunken driving was &
ceuse of the injury znd thet the defencent motorist acted with

"actuel melice”™ or 'legal me.ice,” 1.e., & reckless
indifference to the rights znd sefety of cthers. In sddition,
i+ must be remembered thet "[t)lhe trier of faci is not reguired
to a'a:c pun-b-ve Gamages in & cese in which they &re
permissible, znd it is error for e trizl judge to instruct the
jury t gt punitive damzges must be civen." Restztement
(Second) of Torts § 908 comment & (187%); =zcgcord, C. McCormick,
¥ezndbock on the Tew of Dameczes, § 84 (1835).

Moreover, if reasoneble minds could not éiffer in
concluding that Duncan's intexzicetion wes not & ceuse of the
eccident znd subseguent injuries, or that Duncen's conduct cid
not meet the steniezd of "legel melice,” or & "reckless
inéifference itowerés the rcight end sefety ¢i others," the courst
S. We fesist the tempieticn to roovide furiher guifeance by
suggesting specific kinds c¢f bahavior which, if preseni, should
point to or awey from en ewasé ¢f purnitive demzges in e
eccifent ceuseld oy & Griver who is inteziceted. We balisve it
s Dest fo move ceutiously end permii zpplicziion of the legzl
stenlezds set Zorih herelin cn & cess-by-czse esis.,
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should elimineat “he icsue cf punitive damages as a matter of

law.® See [zcokeon v, Dehnev, 645 P.2d 613, €15 (Uteh 1882).
DDUBuu ._...Or}-.R“Y

Duncen cleims that the impecsition of punitive camages in

this civil suit sceinst her, where & criminel penalty wss
essessed for +he same conduct, contravenes the prohlb tion
egainst double jeoperdéy. tah Const. art. I, § 12. Duncan

contenés that she will be punished twice for the same wrong.

An overwhelm*ng majority of juriscdictions that have
adéressed this issue heve ruled that the imposition of punitive
c¢amages does not contravene double jeopercy p*osy‘lpblo“s.

See, e,c., Secyritv Rluminum Window Mfc, Corp, v, Lehmen
rLcsocigtes, Inc,, 108 N.J. Super. 1327, 260 A.2d 248 (1570);
Svaﬁca*e v, Whitmgn, 62 N.M. 729, 4867 P.2d 167 (1571); Roshak
v, Leg+hers, 277 Or. 207, 560.P.238 275 (1877); see glso Oleck,
Demzces *p Persons end Property (rev. ed. 1261), § 270;
Restatement (Second) Torts § S08 comment & (1578); Note, Toris-
Demages-The Drinkinc Driver znsd Ppri+ive Dampoes, 7 Weke Forest

e

L. Rev. 528, 531 (1971).

Severzl Utah ceses have awerded punitive deamages in cases
where the same conduct govld be punished criminally E.c.,
Elkincton v. Foust, 618 P.2d 37 (Uteh 1980); Holdewev v. Hull,
505 2.24 2¢5 (Uteh 1573); Zvens v. QGercsfed, 247 .24 4321 (Uteh

1952).

-

Other jurisiicitions in &runken &-iving ceses have
specificelly rejected the Gouble jeoperly srgument. Referson
v, Suver. C% of Veniuze Counity, 321 Cel.3d 147, €42 2.24 1303,
181 Cel Rpifzr. 78B4 (1SE2); Miller v, Blznton, 213 Ark., 246, 210
S.W.28 283 (l948); Svedicere v. Wnitmen, €2 N.M. 729, 487 2.238

\
€. Relying principelly on &n exchaznge Detween the courst and
Duncen's counsel during ergument for moiificeticn cf ihe
couri's crler Eismissing fne zunifive demzges cleim, EBiswell
suggests the cousi would nave rulsed <he same wey sven 1 it
viewed the czse from the perspective ¢f the “"reckless '
Cisregasl” sienferzd. Since zhe izl couri's focus wes SO
Cleerly ¢n which stenderd zpzlied, we egrs not oersuelsl oy this
grgumant. Mecreover, the fzcivel fscord was not suffizienctly
Ceveiopel <o nzve permitied gn infoomed fsziszicn 2% Duncen
€id net 22t in "reckisss disresgesit es ol lew.
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Pre+s v 161 sS.w.24 5¢€2

1y~

1€7 (1971); 502,

(1645). We agree wi

, <8 Tenn App.
th the mejority.

We are persuaced thzat the constitutionazl immunity from
double jeoperdy is limited to criminel pr ocee‘ings. Commernt,
Punitive Demeges gnd the Drunken Driver, B Pepperdine L. Rev.
117, 130 (1980). A punitive dazmape awerd is civil in neature.
Thus, although the award of puritive cameges is a type cf
penalty imposed to deter wrongful conduct, “[tlhe eaut Ho..:at
to awerd exemplary dameges . . Goes not convert a civi
action into & crimineal eaction insofar es it eflects
constitutional protections in criminel proceecings.”
Super £, 0f Venture Countvy, 31 Cel. 34 147, 162, €42 P.
2 Rptr. 764, 792 (1%E2) (guoting Pecgple v,

181 Cel.
12 Cal.3d8 421, 423, 525 p.2d-716, 115 Casl. Rptr.

, 1 i3,
Suver, C*+.,
812 (18974).

E
d

"LIGETING UP" PRE-EXISTING CONDITION

Petercson
<d

ion

We find that the imposition of punitive damages ageinst a
crunken criver in a civil ection, who mey slsc be punished
criminelly for the same conduct, does not violaste the double
jeoparly prohibition in Utah's Constitution.

On appeel,  Biswell further contendés thzt the triel court
committed reversible error by ~n orrectly instructing the jurcy
on the externt of Duncen's lizbility Zfcr eggreveting or

“lichting up" Biswell's pre-existing asymptomeziic back
conéition.

Tzilure o cive reguested jury insiructions constitutes
reversible error only if itheir omission tenls to mislezd the
jury to0 the prejudice of the compleining pertiy or
insvificiently or erroneously afvises the jury on the law. In
Te Tgrezte of Xesler, 702 2.28 B, S€-£7 (Uteh 18E3). A perly
is entitled o heve his theory submiited to the jury but it is
not erzer when rceguested insiructions ere fully coverel in the
cther instrcuciions given. Mziters v, Quezoyv, £26 P22 4E3,
45E-29% (Utzh 1881)., Instructions snhovid bes zegegd In theirs
entice context and civen msening in zccoriznce with the
co-éinezy end usuel impocst cf the lznguzgzs s i would bs
unéersteol by lav jurzess., Erunsen v, Stre=mz, 17 Ufeh 24 344,
£12 2,28 431, 432-33 (1c8ég).

rithouvgh ZBiswell suffersd Iroo ive chznges in
nher spine pricr to the esccifent, et clzimed thezt hes
Fricr conlitions end eilmenits nel b 2 enl thet shs
suifersld no symrpioms belfcrs the zoc well glleged ches

tity, ingcluviing I 2 XRecoreswe,
2ces whers & foos z grime., Z2osnElh
207, 380 2.22 Z7:3 (1877).
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wes ornly zfter the sccident that she experienced the pein

e currently endures in her lower back. This wes her theory
the cese &nd she had a right to have it fairly presented to
e jury.

LY ey ot

r O th ¥

The rule is well settled thet when a defendant's
negligence aggravates or lichts up a latent, dormant, Or
esymptometic condition, or one to which the injured person s
predisposed, the defeniant is lieble to the ‘njuLed perscn fcor
the full amount of damages which ensue, notwithsteanding such
disezsed or wezkened condition. In other worés, when a leztent
condition itself Goes not czuse pain, but that condition plus
an injury brings on pein by acggreveting the pre-existing
COnCi ion, then the Lnju*y, not the oo*mcnb coniition, is the

roximate cause of the pein end éisability. A plaintiff
there‘o‘e, is entitled to recover ell camages which actu
eand necessarily follow the injury. See Owen v, Dix, 30

3 .
rn
~

189, 196 S.W.2d8 812, 15 (1G846); C. F. Hemblen, Inc, v. Qwe:
172 So. €54, €96 (Fla. 1937); Jones v, Citwv of Cezlcwel]l, 20
I¢eho 5, 116 P, 110, 113 (1¢ll); Becker v, D & T Distributing
Co., 247 K.W.2d 727, 731 (Iowa 1§576); Holt v, McCern, 58 Tenn.
AUV. 248, 429 S.W.2d4 441, 445 (1866); ZBrunson v, Strong, 17
Utah 24 364, 412 P,248 45), 453 (1%6€); Benne<+ v, WMeccick, 76
€S

Wesnh., 28 474, 457 P.28 609, 622 (1%

Heving ascertezined the extent of a tortfeesor's lisbility
for agcreveting a dorment confition, we must cetermine whether
the tziel court properly instructed the jury on this issue.
Instruction No. 17 given by the triel court stetes:

You ere instructed thet the cdemeges thezt mey
De essessed in this cese should not be zeduced
simply beczuse the rleintiff mey suffer frem &
pre-gxisting or ekznermel condition. If£ you
£ind <het the pleintiif suifers f-om &n
gbnocmel or pre-exisiing coniition which hes
not been preoximetely ceuvsed by the zccident,
even though it mey inviie vour symceihy, vou
mEy not ezssess eny feamege sgeinst the
¢efenleant Zor the: condificn., However, 1f fhe
gpzident heze hsen the orexim: zuge ¢f -
gccrevetine sugh ore-sxistine cenmdidticon, $hesd
shoypil De coneideced by vou | grmining
cersregl Z=zmsces,  (IZImzhnesis )

we ere psrsueled thet the insiruction given ov :he troiel

OuItT we&s nct 2 ciszr steziement of thes lzw unisr Ziswsll's

+
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