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deposit and a list of all known claimants, including known addresses. The
clerk shall notify the listed claimants within 10 days of receiving the affidavit
of deposit.

(2) Any claimant may then file a petition for adjudication of priority to
these funds and request a hearing before the court. The petitioner requesting
the hearing shall give notice of the hearing to all claimants listed in the
trustee’s affidavit of deposit and any others known to the petitioner. All per-
sons having or claiming an interest must appear and assert their claim or be
barred thereafter.

(3) Pursuant to the determination hearing, the court will establish the
priorities of the parties to the trustee’s sale proceeds and enter an order with
the clerk of the court or county treasurer directing the disbursement of funds
as determined.

Rule 4-508. Unpublished opinions.
Intent:

To establish a uniform standard for the use of unpublished opinions.
Applicability:

This rule shall apply to all courts of record and not of record.
Statement of the Rule:

Unpublished opinions, orders and judgments have no precedential value
and shall not be cited or used in the courts of this state, except for purposes of

applying the doctrine of the law of the case, res judicata, or collateral estoppel.
(Added effective January 15, 1990.)

ARTICLE 6.
CRIMINAL PRACTICE.

Rule 4-601. Victims and witnesses.

Intent:

To establish procedures which ensure that victims and witnesses of crime
are treated with dignity, respect, courtesy, and sensitivity.

To establish procedures which ensure that child victims and child witnesses
of crime are treated with consideration for their age and maturity and in a
manner that is the least traumatic, intrusive or intimidating.

Applicability:

This rule shall apply to the judiciary, prosecutors, defense counsel, and law
enforcement and corrections personnel in all felony cases in and all misde-
meanor cases where personal injury is sustained by the victim. This rule also
applies to all individuals who have been subpoenaed or called to testify as
witnesses in any criminal proceeding.

Statement of the Rule:
(1) At the time of the arraignment or preliminary hearing, or as soon there-

after as possible, the prosecuting agency shall provide written verification to
the court that all victims and subpoenaed witnesses have been informed of



Rule 32. Interest on judgment.

Unless otherwise provided by law, if a judgment for money in a civil case is
affirmed, whatever interest is allowed by law shall be payable from the date
the judgment was entered in the trial court.

COLLATERAL REFERENCES

Am. Jur. 2d. — 5 Am. Jur. 2d Appeal and
Error § 941.

C.J.S. — 5 C.J.S. Appeal and Error § 1979.

A.L.R. — Date from which interest on judg-
ment starts running, as affected by modifica-

Running of interest on judgment where both
parties appeal, 11 A.L.R.4th 1099.

Retrospective application and effect of state
statute or rule allowing interest or changing
rate of interest on judgments or verdicts. 41

tion of amount of judgment on appeal, 4 A.L.R.4th 694.
A.L.R.3d 1221. Key Numbers. — Interest &= 39(2).
Right to interest pending appeal. 15

A.L.R.3d 411

Rule 33. Damages for delay or frivolous appeal; recovery
of attorney’s fees.

(a) Damages for delay or frivolous appeal. Except in a first appeal of
right in a criminal case, if the court determines that a motion made or appeal
taken under these rules is either frivolous or for delay, it shall award just
damages, which may include single or double costs, as defined in Rule 34,
and/or reasonable attorney fees, to the prevailing party. The court may order
that the damages be paid by the party or by the party's attorney.

(b) Definitions. For the purposes of these rules, a frivolous appeal, motion,
brief, or other paper is one that is not grounded in fact, not warranted by
existing law, or not based on a good faith argument to extend, modify, or
reverse existing law. An appeal, motion, brief, or other paper interposed for
the purpose of delay is one interposed for any improper purpose such as to
harass, cause needless increase in the cost of litigation, or gain time that will
benefit only the party filing the appeal, motion, brief, or other paper.

(¢) Procedures.

(1) The court may award damages upon request of any party or upon its
own motion. A party may request damages under this rule only as part of
the appellee’s motion for summary disposition under Rule 10, as part of
the appellee’s brief, or as part of a party's response to a motion or other
paper.

(2) If the award of damages is upon the motion of the court, the court
shall issue to the party or the party's attorney or both an order to show
cause why such damages should not be awarded. The order to show cause
shall set forth the allegations which form the basis of the damages and
permit at least ten days in which to respond unless otherwise ordered for
good cause shown. The order to show cause may be part of the notice of
oral argument.

(3) If requested by a party against whom damages may be awarded, the
court shall grant a hearing.
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UTAH RULES OF APPELLATE PROCEDURE Rule 47

decree (herein referred to as “decisions”) of the Court of Appeals shall be
initiated by a petition for a writ of certiorari to the Supreme Court of Utah.

Rule 46. Considerations governing review of certiorari.

Review by a writ of certiorari is not a matter of right, but of judicial discre-
tion, and will be granted only for special and important reasons. The follow-
ing, while neither controlling nor wholly measuring the Supreme Court’s
discretion, indicate the character of reasons that will be considered:

(a) When a panel of the Court of Appeals has rendered a decision in
conflict with a decision of another panel of the Court of Appeals on the
same issue of law;

(b) When a panel of the Court of Appeals has decided a question of
state or federal law in a way that is in conflict with a decision of the
Supreme Court;

(c) When a panel of the Court of Appeals has rendered a decision that
has so far departed from the accepted and usual course of judicial proceed-
ings or has so far sanctioned such a departure by a lower court as to call
for an exercise of the Supreme Court’s power of supervision; or

(d) When the Court of Appeals has decided an important question of
municipal, state, or federal law which has not been, but should be, settled
by the Supreme Court.

Rule 47. Certification and transmission of record; filing;
parties.

(a) Appearance, docketing fee, filing, and service. Counsel for the peti-
tioner shall, within the time provided by Rule 48, pay the certiorari docketing
fee and file ten copies of a petition which shall comply in all respects with
Rule 49. The case then will be placed on the certiorari docket. Counsel for the
petitioner shall serve four copies of the petition on counsel for each party
separately represented. It shall be the duty of counsel for the petitioner to
notify all parties in the case of the date of filing and of the certiorari docket
number of the case. Service and notice shall be given as required by Rule 21.

(b) Joint and separate petitions. Parties interested jointly, severally, or
otherwise in a decision may join in a petition for a writ of certiorari; any one
or more of them may petition separately; or any two or more of them may join
In a petition. When two or more cases are sought to be reviewed on certiorari
and involve identical or closely related questions, it will suffice to file a single
petition for a writ of certiorari covering all the cases.

(c) Cross-petition of respondent. Counsel for a respondent wishing to file
a cross-petition shall, within the time provided by Rule 48(d), pay the certio-
rari docketing fee and file ten copies of a cross-petition for a writ of certiorari
which shall comply in all respects with Rule 49. The cross-petition will then
be placed on the certiorari docket. Counsel for the cross-petitioner shall serve
four copies of the cross-petition on counsel for each party separately repre-
Sented. It shall be the duty of counsel for the cross-petitioner to notify all
Parties in the case of the date of the filing and of the certiorari docket number
of the case. Service and notice shall be given as required by Rule 21. A cross-
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petition for a writ of certiorari may not be joined with any other filing; th
clerk shall not accept any filing so joined.

(d) Parties. All parties to the proceeding in the Court of Appeals shall b
deemed parties in the Supreme Court, unless the petitioner notifies the Cler.
of the Supreme Court in writing of the petitioner’s belief that one or more ¢
the parties below have no interest in the outcome of the petition. A copy ¢
such notice shall be served on all parties to the proceeding below, and a part;
noted as no longer interested may remain a party by notifying the clerk, witl
service on the other parties, that the party has an interest in the petitior

(e) Motion for certification and transmission of record. A party in
tending to file a petition for certiorari, prior to filing the petition or at an;
time prior to action by the Supreme Court on the petition, may file a motio
for an order to have the Clerk of the Court of Appeals or the clerk of the tria
court certify the record, or any part of it, and provide for its transmission t
the Supreme Court. Motions to certify the record prior to action on the peti
tion by the Supreme Court should rarely be made, only when the record i
essential to the Supreme Court’s proper understanding of the petition or th
brief in opposition and such understanding cannot be derived from the con
tents of the petition or the brief in opposition. including the appendix. If :
motion is appropriate, it shall be made to the Supreme Court after the filing o
a petition but prior to action by the Supreme Court on the petition. In the cas:
of a stay of execution of a judgment of the Court of Appeals, such a motiol
may be made before the filing of the petition. Thereafter, the Clerk of th
Supreme Court or any party to the case may request that additional parts o
the record be certified and transmitted to the Supreme Court. Copies of al
motions for certification and transmission shall be sent to the parties to the
proceeding. All motions and orders shall comply with and be subject to the
requirements of Rule 23.

Rule 48. Time for petitioning.

(a) Timeliness of petition. A petition for a writ of certiorari must be filec
with the Clerk of the Supreme Court within 30 days after the entry of the
decision by the Court of Appeals.

(b) Refusal of petition. The clerk will refuse to receive any petition for ¢
writ of certiorari which is jurisdictionally out of time.

(c) Effect of petition for rehearing. The time for filing a petition for ¢
writ of certiorari runs from the date the decision is entered by the Court o.
Appeals, not from the date of the issuance of the remittitur. If, however, ¢
petition for rehearing is timely filed by any party, the time for filing the
petition for a writ of certiorari for all parties runs from the date of the denia.
pf rehearing or of the entry of a subsequent decision entered upon the rehear-
ing.

(d) Time for cross-petition.

(1) A cross-petition for a writ of certiorari must be filed:
(A) within the time provided in subdivisions (a) and (c) of this rule’
or

(B) within 30 days of the filing of the petition for a writ of certio-
rari.
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UTAH RULES OF APPELLATE PROCEDURE Rule 49

(2) Any cross-petition timely only pursuant to paragraph (d)(1)(B) of
this rule will not be granted unless a timely petition for a writ of certio-
rari of another party to the case is granted.

(e) Extension of time. The Supreme Court, upon a showing of excusable
eglect or good cause, may extend the time for filing a petition or a cross-
? rition for a writ of certiorari upon motion filed not later than 30 days after
the expiration of the time prescribed by paragraph (a) or (c) of this rule,
whichever is applicable. Any such motion which is filed before explration. of
the prescribed time may be ex parte, unless_ the Supreme Cqurt_othermse
requires. Notice of any such motion which is filed after expiration of the
rescribed time shall be given to the other parties. No extension shall exceed
30 days past the prescribed time or 10 days from the date of entry of the order
g—ra’nting the motion. whichever occurs later.

Rule 49. Petition for writ of certiorari.

{a) Contents. The petition for a writ of certiorari shall contain, in the order
indicated:

(1) A list of all parties to the proceeding in the court whose judgment is
sought to be reviewed, except where the caption of the case in the Su-
preme Court contains the names of all parties.

(2) A table of contents with page references.

(3) A table of authorities with cases alphabetically arranged and with
parallel citations, agency rules, court rules, statutes, and authorities
cited, with references to the pages of the petition where they are cited.

(4) The questions presented for review, expressed in the terms and
circumstances of the case but without unnecessary detail. The statement
of the questions should be short and concise and should not be argumenta-
tive or repetitious. General conclusions, such as “the decision of the Court
of Appeals is not supported by the law or facts,” are not acceptable. The
statement of a question presented will be deemed to comprise every sub-
sidiary question fairly included therein. Only the questions set forth in
the petition or fairly included therein will be considered by the Supreme
Court.

(5) A reference to the official and unofficial reports of any opinions
issued by the Court of Appeals.

(6) A concise statement of the grounds on which the jurisdiction of the
Supreme Court is invoked, showing:

(A) the date of the entry of the decision sought to be reviewed;

(B) the date of the entry of any order respecting a rehearing and
the date of the entry and terms of any order granting an extension of
time within which to petition for certiorari:

(C) reliance upon Rule 47(c), where a cross-petition for a writ of
certiorari is filed. stating the filing date of the petition for a writ of
certiorari in connection with which the cross-petition is filed; and

(D) the statutory provision believed to confer on the Supreme
Court jurisdiction to review the decision in question by a writ of
certiorari.

(7) Controlling provisions of constitutions, statutes, ordinances, and
regulations that the case involves. setting them out verbatim and giving
the appropriate citation. If the controlling provisions involved are
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UTAH RULES OF APPELLATE PROCEDURE Rule 49

(2) Any cross-petition timely only pursuant to paragraph (d)(1)(B) of
this rule will not be granted unless a timely petition for a writ of certio-
rari of another party to the case is granted.

(e) Extension of time. The Supreme Court, upon a showing of excusable
peglect or good cause, may extend the time for filing a petition or a cross-
etition for a writ of certiorari upon motion filed not later than 30 days after
the expiration of the time prescribed by paragraph (a) or (c) of this rule,
whichever is applicable. Any such motion which is filed before expiration of
the prescribed time may be ex parte, unless the Supreme Court otherwise
requires. Notice of any such motion which is filed after expiration of the
rescribed time shall be given to the other parties. No extension shall exceed
30 days past the prescribed time or 10 days from the date of entry of the order.
granting the motion, whichever occurs later.

Rule 49. Petition for writ of certiorari.

(a) Contents. The petition for a writ of certiorari shall contain, in the order
indicated:

(1) A list of all parties to the proceeding in the court whose judgment is
sought to be reviewed, except where the caption of the case in the Su-
preme Court contains the names of all parties.

(2) A table of contents with page references.

(3) A table of authorities with cases alphabetically arranged and with
parallel citations, agency rules, court rules, statutes, and authorities
cited, with references to the pages of the petition where they are cited.

(4) The questions presented for review, expressed in the terms and
circumstances of the case but without unnecessary detail. The statement
of the questions should be short and concise and should not be argumenta-
tive or repetitious. General conclusions, such as “the decision of the Court
of Appeals is not supported by the law or facts,” are not acceptable. The
statement of a question presented will be deemed to comprise every sub-
sidiary question fairly included therein. Only the questions set forth in
the petition or fairly included therein will be considered by the Supreme
Court.

(5) A reference to the official and unofficial reports of any opinions
issued by the Court of Appeals.

(6) A concise statement of the grounds on which the jurisdiction of the
Supreme Court is invoked, showing:

(A) the date of the entry of the decision sought to be reviewed;

(B) the date of the entry of any order respecting a rehearing and
the date of the entry and terms of any order granting an extension of
time within which to petition for certiorari:

(C) reliance upon Rule 47(c), where a cross-petition for a writ of
certiorari is filed, stating the filing date of the petition for a writ of
certiorari in connection with which the cross-petition is filed; and

(D) the statutory provision believed to confer on the Supreme
Court jurisdiction to review the decision in question by a writ of
certiorari.

(7) Controlling provisions of constitutions, statutes, ordinances, and
regulations that the case involves. setting them out verbatim and giving
the appropriate citation. If the controlling provisions involved are’
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Rule 49 UTAH RULES OF APPELLATE PROCEDURE

lengthy, their citation alone will suffice at this point and their pertinent
text shall be set forth in the appendix referred to in subparagraph (10) of
this paragraph.

(8) A statement of the case. The statement shall first indicate briefly
the nature of the case, the course of the proceedings, and its disposition in
the lower courts. There shall follow a statement of the facts relevant to
the issues presented for review. All statements of fact and references to
the proceedings below shall be supported by citations to the record and to
the opinion of the Court of Appeals.

(9) With respect to each question presented, a direct and concise argu-
ment explaining the special and important reasons as provided in Rule 46
for the issuance of the writ.

(10) An appendix containing, in the following order:

(A) copies of all opinions, including concurring and dissenting
opinions, and all orders, including any order on rehearing, delivered
by the Court of Appeals in rendering the decision sought to be re-
viewed;

(B) copies of any other opinions, findings of fact, conclusions of law,
orders, judgments, or decrees that were rendered in the case or in
companion cases by the Court of Appeals and by other courts or by
administrative agencies and that are relevant to the questions pre-
sented. Each document shall include the caption showing the name of
the issuing court or agency, the title and number of the case, and the
date of its entry; and

(C) any other judicial or administrative opinions or orders that are
relevant to the questions presented but were not entered in the case
that is the subject of the petition.

If the material that is required by subparagraphs (7) and (10) of this para-
graph is voluminous, such may, if more convenient, be separately presented.

(b) Form of petition. The petition for a writ of certiorari shall comply with
the form of a brief as specified in Rule 27. The cover of the petition shall be
white. The clerk shall examine all petitions before filing, and if a petition is
not prepared in accordance with Rule 27 and this paragraph, it will not be
filed, but shall be returned to be properly prepared.

(c) No separate brief. All contentions in support of a petition for a writ of
certiorari shall be set forth in the body of the petition, as provided in subpara-
graph (a)(9) of this rule. No separate brief in support of a petition for a writ of
certiorari will be received, and the clerk will refuse to file any petition for a
writ of certiorari to which is annexed or appended any supporting brief.

(d) Page limitation. The petition for a writ of certiorari shall be as short as
possible, but may not exceed 20 pages, excluding the subject index, the table
of authorities, any verbatim quotations required by subparagraph (a)(7) of
this rule, and the appendix.

(e) Absence of accuracy, brevity, and clarity. The failure of a petitioner
to present with accuracy, brevity, and clarity whatever is essential to a ready
and adequate understanding of the points requiring consideration will be a
sufficient reason for denying the petition.
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COLLATERAL REFERENCES

Brigham Young Law Review. — Reason-
able Assurance of Actual Notice Required for
In Personam Default Judgment in Utah: Gra-
ham v. Sawaya, 1981 B.Y.U. L. Rev. 937.

Am. Jur. 2d. — 47 Am. Jur. 2d Judgments
§§ 1152 to 1213.

C.J.S. — 49 C.J.S. Judgments §§ 187 to 218.

A.L.R. — Necessity of taking proof as to lia-
bility against defaulting defendant. 8 A.L.R.3d
1070.

Appealability of order setting aside, or refus-
ing to set aside, default judgment, 8 A.L.R.3d
1272.

Defaulting defendant’s right to notice and
hearing as to determination of amount of dam-

Opening default or default judgment claimed
to have been obtained because of attorney’s
mistake as to time or place of appearance,
trial, or filing of necessary papers, 21 A.L.R.3d
1255.

Failure to give notice of application for de-
fault judgment where notice is required only
by custom, 28 A.L.R.3d 1383.

Failure of party or his attorney to appear at
pretrial conference, 55 A.L.R.3d 303.

Default judgments against the United States
under Rule 55(e) of the Federal Rules of Civil
Procedure, 55 A.L.R. Fed. 190.

Key Numbers. — Judgment & 92 to 134.

ages, 15 A.L.R.3d 586.

Rule 56. Summary judgment.

(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.

(b) For defending party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.

(¢) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.

(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial contro-
versy and what material facts are actually and in good faith controverted. It
shall thereupon make an order specifying the facts that appear without sub-
stantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly.
~ (e) Form of affidavits; further testimony; defense required. Support-
Ing and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirma-
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Rule 56 UTAH RULES OF CIVIL PROCEDURE

tively that the affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affida-
vit shall be attached thereto or served therewith. The court may permit affida-
vits to be supplemented or opposed by depositions, answers to interrogatories,
or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does not so respond, summary judg-
ment, if appropriate, shall be entered against him.

(f) When affidavits are unavailable. Should it appear from the afﬁdawts
of a party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.

(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney’s fees, and any offending party or

attorney may be adjudged guilty of contempt.

Compiler’s Notes. — This rule is similar to

Rule 56, F.R.C.P.

Cross-References. — Contempt generally,
3§ 78-7-18, 78-32-1 et seq.

NOTES TO DECISIONS

ANALYSIS

Affidavit.

—Contents.

—Corporation.

—Inconsistency with deposition.
—Necessity of opposing affidavits.
——Resting on pleadings.
—Sufficiency.

——Hearsay and opinion testimony.

—Superseding pleadings.
—Unpleaded defenses.
—Verified pleading.
—Waiver of right to contest.
—When unavailable.
—Who may make.
Affirmative defense.
Answers to interrogatories.
Appeal.

—Standard of review.
Attorney’s fees.
Availability of motion.
Cross-motions.

Damages.

Disputed facts.

Discovery.

Evidence.

—Facts considered.

—Improper evidence.

—Proof.

—Weight of testimony.
Improper party plaintiff.
Issue of fact.

—Corporate existence.
—Deeds.

—Lease as security.

Judicial attitude.

Motion for new trial.

Motion to dismiss.

Motion to reconsider.

Notice.

—Provision not jurisdictional.
—Waiver of defect.
Procedural due process.
Purpose.

Summary judgment improper.
—Damage to insured vehicle.
—Dispersal of interest.
—Findings by court.
—Foreclosure of trust deeds.
—Fraud or duress.
—Guardianship.

—Mortgage note.
—Negligence.

—Nonspecific denial of requests for admission.
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IN THE UTAH COURT OF APPEALS
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Hi-Country Estates Homeowners
Association, a Utah
corporation,

OPINION
(Not For Publication)

Plaintiff and Appellee,

V.
Case No. 890471-CA

FILED
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Third District, Salt Lake County »e Court
The Honorable Timothy R. Hanson Umn Ceurt of Appeais

Steven K. Maxzfield, Richard
James, Paul Stroh, and Fred
Kwiatkowski,
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Defendants and Appellant.

Attorneys: John B. Anderson, Salt Lake City, for Appellant
A. Howard Lundgren and Robert A. Bentley, Salt Lake
City, for Appellee

Before Judges Garff, Jackson, and Newey.l
JACKSON, Judge:

Steven K. Maxfield appeals from a November 1988 judgment
that required him to pay the Hi-Country Estates Homeowners
Association ("the Association") past due assessments and
attorney fees incurred by the Association in this action to
collect the assessments. We affirm.

FACTS

Hi-Country Estates is a subdivision in Salt Lake County
begun in 1969 or 1970. Protective covenants restricting the

1. Robert L. Newey, Senior Juvenile Court Judge, sitting by
special appointment pursuant to Utah Code Ann. § 78-3-24(10)
(Supp. 1990).



use of land within the subdivision and the types of structures
allowed were executed in 1970 and recorded in March 1974. Also
in March 1974, an amendment to the protective covenants was
recorded, which, among other things, expressly provided for the
creation of a homeowners' association to maintain the
subdivision's roads and common areas. The amendment, which was
to take immediate effect, made each lot owner a member of the
association and provided that each lot owner agreed to pay a
Pro rata annual assessment for the cost of maintenance.

The appellee Association is a non-profit corporation
comprised of owners of real property in Hi-Country Estates
subdivision, formed for the purpose of maintaining the streets,
roads, and common areas within the subdivision. The
Association's articles of incorporation were exacuted in
January 1972 and filed with the Office of the Lieutenant
Governor in May 1973. The articles provide that the owner of a
Hi-Country Estates subdivision lot "subject by covenants or
record to assessment by the Association . . . shall be a member
of the Association.” They also charge the Association's
directors with the obligations to: maintain the common area
and road system; fix, levy, collect, and enforce "by any lawful
means" all charges and assessments, pursuant to the terms of
the amended covenants and as provided in the Association's
bylaws; and pay all expenses incurred in conducting its
business.

The bylaws elaborate by providing for the timing of the
annual assessment of Association members, notice of assessment
and payment due date, the amount of interest due on unpaid
assessments, and specific authority to the Association to bring
an action at law to collect the overdue assessments plus
interest, costs, and "reasonable attorney fees of any such
action."”

Appellant Maxfield acquired Lot #91 in Hi-Country Estates
subdivision by a special warranty deed executed June 23, 1978,
that expressly states that the property is "[s]ubject to the
protective covenants and the articles of the homeowners
association." For some time after he became a subdivision lot
owner, Maxfield was an Association member and paid his
assessments.

In 1981, Maxfield and other members of the Association
filed an action in district court captioned James v. Davies,
No. C81-8560, in which they alleged that: the election of
several Association directors was illegal because not in
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conformity with the requirements of the Association's articles
and bylaws; the Association had no valid authority either to
hold or appear at zoning hearings or to enforce the
subdivision's protective covenants by instituting legal actions
against Association members; and the protective covenants and
the amendment to them were void. After a bench trial, Judge
Scott Daniels dismissed as moot the causes of action related to
the directors' election. The court held that the original
protective covenants were valid, but that the amendment was
invalid because the original protective covenants were
expressly not amendable until 1995. It also ruled that neither
the Association's articles nor the subdivision's original
protective covenants authorized the Association to take action
against subdivision property owners to enforce the original
protective covenants.

The Association filed this action in 1984 to collect
assessments that Maxfield and other lot owners had refused to
pay since 1982. It was eventually awarded judgment against
Maxfield for $1,190.49 of unpaid assessments, interest, and
costs, plus attorney fees the court found were reasonably
incurred in the action.?2

I.

Maxfield first challenges the trial court's ruling that,
under the doctrine of res judicata, the prior judgment in James
v. Davies was not a bar to the Association's action to recover
the unpaid assessments. This court reviews the trial court's
conclusion of law about the applicability of res judicata to
the circumstances of a case under the correction-of-error
standard. Copper State Thrift & Loan v. Bruno, 735 P.24 387,
389 (Utah Ct. App. 1987); see Madsen v. Borthick, 769 P.2d 245,
247 (Utah 1988).

The doctrine of res judicata has two distinct parts, known
as the claim preclusion and issue preclusion branches. Madsen,

769 P.2d at 247; Covper State Thrift & Loan, 735 P.2d4 at 389.
Claim preclusion bars a subsequent cause of action only if the

prior suit and the subsequent suit satisfy three requirements:

2. The attorney fee award of $3,260 was a joint and several
liability of all four defendants. The other three defendants,
who have not appealed, paid their pro rata portions of the
attorney fee award, leaving $815 of the award unsatisfied.
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First, both cases must involve the same
parties or their privies. Second, the
claim that is alleged to be barred must
have been presented in the first suit or
must be one that could and should have
been raised in the first action. Third,
the first suit must have resulted in a
final judgment on the merits.

Madsen, 769 P.2d at 247.

We agree with the trial court that the second requirement
for claim preclusion has not been satisfied in this case. It
is clear from the case record in James v. Davies that the
parties did not litigate, and Judge Daniels did not rule upon,
the Association's authority to levy and collect assessments
from Maxfield and other subdivision property owners.
Maxfield's second amended complaint in James states no cause of
action seeking to avoid payment of assessments or challenging
the validity of the Association's articles or bylaws.3 It is
true that the prior decision in James invalidated the amendment
to the subdivision's protective covenants. However, the
Association doces not base its assessment authority or its
current cause of action for unpaid assessments on the
invalidated amendment, but rather on the articles of the
Association, which are binding on Maxfield as an Association
member since he took his property subject to them.
Notwithstanding Maxfield's attempt to rewrite the history of
the prior litigation, the James court did not conclude either
that the Association had no basis for levying and collecting
assessments or that Maxfield was not a mandatory member of the
Association. Those issues simply were not before the James
court, although Maxfield could have raised them.

For these same reasons, the trial court properly concluded
that the James judgment did not bar this action under the issue
preclusion branch of res judicata, often referred to as
collateral estoppel. The rules of issue preclusion bar
relitigation of an issue if four requirements are met:

3. Maxzxfield, in his reply brief, refers us to a copy of a
pleading ostensibly filed in the James action, captioned
“Amended Verified Complaint." We decline to consider this
document, however, because it is not part of the record before
us.
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First, the issue in both cases must be
identical. Second, the judgment must be
final with respect to that issue. Thirgd,
the issue must have been fully, fairly,
and competently litigated in the first
action. Fourth, the party who is
precluded from litigating the issue must
be either a party to the first action or a
privy of a party.

Madsen, 769 P.2d at 250. Since the issue of the Association's
authority to levy and collect assessments from Maxfield and
other property owners was not raised or litigated at all in the
prior action, the trial court correctly concluded that this
action was not barred by res judicata.

II.

Maxfield next challenges the trial court's award of
attorney fees incurred by the Association in this action.
Attorney fees are generally recoverable in Utah if provided for

by contract. Dixie State Bank v. Bracken, 764 P.2d 985, 988

(Utah 1988); G.G.A.,, Inc. v. Leventis, 773 P.2d 841, 846 (Utah
Ct. App. 1989).

As noted above, the Association's articles provide that the
owner of a lot that is subject to assessments is a mandatory
member of the Association, a non-profit corporation. By taking
his subdivision lot subject to the articles, Maxfield agreed to
be bound by that requirement. As a member, he is contractually
bound by the Association's articles and bylaws:

It is a well established precedent that
the bylaws of a corporation, together with
the articles of incorporation, the statute
under which it was incorporated, and the
member's application, constitute a
contract between the member and the
corporation. When duly enacted, the
bylaws are binding upon all members of the
corporation or association who are
presumed to know them and contract in
reference to them.

Appeal of Two Crow Ranch, Inc., 494 P.2d 915, 919 (Mont.
1972). Here, the articles and bylaws specify the authority and
contractual obligations of the Association to maintain the
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subdivision roads and common areas and to assess each member a
proportionate share of those costs. They also spell out the
contractual obligation of each member to pay the assessments in
timely fashion and they restrlct a member's ability to withdraw
from Association membership.4 The bylaws also expressly
provide that attorney fees incurred by the Association in an
action against a member to collect overdue assessments are
recoverable. Thus, the parties' contract provides a basis for
the attorney fees awarded by the trial court.

The judgment is affirmed, and the case is remanded to the
district court for its determination of the attorney fees
reasonably incurred on appeal, which are also awardable under
the terms of the contract between Maxfield and the

Association. See G.G.,A.. Inc., 773 P.2d at 846-47.

/ )
Norman H. Jackson,“Judge

T

Reqﬁﬁiiﬁ Garff, Judge.//

7(\;
QL _vag;_-L,LA

Robert L. Newey, (Judge ]

4. Since the trial court found such authority and obligations
to be a part of the parties' agreement, we need not address the
merits of the trial court's alternative ruling that, even
absent such an agreement, the Association could recover through
assessments any reasonable expenses of maintaining common
subdivision areas on an "equitable servitude” theory.
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IN THE UTAH COURT OF APPEALS EESEP 23ﬂ930
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ORDER DENYING PETITION
FOR REHEARING

Hi-Country Estate Homeowners
Association, a Utah corporation,

Plaintiff and Appellee,
V. Case No. 890471-CA
Steven K. Maxfieid, Richard

James, Paul Stroh, and Fred
Kwiatkowski,

N N N N Ns? N NP NP Nt NP e Nt

Defendants and Appellant.

THIS MATTER having come before the Court upon
Appellant’s Petition for Rehearing, filed August 2,
1990,

IT IS HEREBY ORDERED that the Appellant’s Petition for
Rehearing is denied.

Dated this 28th day of September, 1990.

FOR THE COURT
\7

Mary T.VYNoonan, Clerk
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STEVEN K. MAXFIELD. PRO SE
Defendant/Petitioner

3329 South 500 West

Salt Lake City, Utah 84105
(801) 268-2022

IN THE UTAH SUPREME COURT

HI-COUNTRY ESTATE HOMEOWNER’S
ASSOCIATION, a Utah corporation, ORDER

Plaintiff/Respondent.

vs.
Petition No.
STEVEN K. MAXFIELD,
Case No. 890471-CA

e e N N Nt e e e et

Defendant/Petitioner.

Based upon the Ex Parte Motion of Defendant/Petitioner,
Steven K. Maxfield) and pursuant to Rule 48 (e) of the Utah Rules
of Appellate Procedure and good cause and excusable neglect,
therefore, Defendant/Petitioner is hereby granted an additional
thirty (30) days until November 28, 1990 within which to file his
Petition for Writ of Certiorari.

DATED this vz’/"f—day of Coe— , 1990.
BY THE COURT:

o
CERTIFICATE OF SERVICE

on the X ¢ day of C%zé ; 1990, the undersigned hereby

certifies the a true and correct copy of the foregoing Order was
mailed, postage prepaid, to A. Howard Lundgren, Attorney for
Plaintiff/Respondent 257 Towers, Suite 340, 257 East 200 South,

#10, Salt Lake City, Utah 84111.
//ﬂé%bva? j77,’////7
.
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STEVEN K. MAXFIELD,

Appellant.

e

APPELLEE'S BRIEF

APPEAL FROM THE GRANTING OF SUMMARY JUDGMENT AGAINST

STEVEN K. MAXFIELD, APPELLANT, ON NOVEMBER 3, 1988 IN

THE THIRD DISTRICT COURT FOR SALT LAKE COUNTY, UTAH,
THE HONORABLE TIMOTHY R. HANSON, PRESIDING

A. HOWARD LUNDGREN #2022
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257 Tower, Suite 340

257 East 200 South - 10
Salt Lake City, UT 84111
(801) 532-7282

Attorney for Appellee

JOHN B. ANDERSON
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623 East First South
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(801) 363-9345

Attorney for Appellant
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JURISDICTION

This appeal is taken pursuant to U.C.A. Sec. 78-2-2(3)(Jj)
and Section 4 of Article VIII of the Utah Constitution.

NATURE OF PROCEEDINGS

This appeal is taken from summary judgment entered against
Steven K. Maxfield ("Maxfield"), Appellant, by the Third District
Court for Salt Lake County, State of Utah, and in favor of Hi-
Country Estates Homeowners Association, a Utah corporation,
Appellee.

STATEMENT OF ISSUES ON APPEAL

1. Does the judgment entered by the Third District Court
for Salt Lake County, the Honorable Scott Daniels presiding, in

the case of Richard L. James, et al. v. John W. Davies, et al.,

Case No. C-81-8560, constitute res judicata and/or collateral
estoppel and therefore bar Plaintiff's present cause of action?

2. Is the doctrine of equitable servitude a proper legal
basis for the entry of summary judgment against the Defendant in
this case?

3. Do the Articles of Incorporation and Bylaws of Hi-
Country Estates Homeowners Association, Inc. constitute a proper
legal basis for Plaintiff to levy assessments against Defendant

and other members of the Association?



4. Was the granting of Plaintiff's motion for summary
judgment, with respect to its claim for attorneys fees, improper
and prejudicial error?

DETERMINATIVE RULES

This case is governed by Rule 56, Utah Rules of Civil

Procedure. -

STATEMENT OF THE CASE

On or about August 29, 1983, Plaintiff obtained a judgment
in the Fifth Circuit Court for Salt Lake County, Sandy Depart-
ment, Small Claims Division, against Steven K. Maxfield for an
annual homeowners assessment of $115.00 per year for upkeep of
roads, utilities and general administration, along with court
costs in the amount of $12.50 (R.8). Maxfield appealed this
judgment to the Third District Court in and for Salt Lake County
on or about September 12, 1984 (R.4). Thereafter, Plaintiff and
Defendant, along with other Defendants in similar small claims
actions, entered into a stipulation for consolidation and related
procedural matters in connection with this case. Pursuant to
this stipulation, Maxfield's appeal along with the appeals of
other small claims defendants were consolidated and assigned to
the Honorable Timothy Hanson, Third District Court. The stipula-
tion was entered into by the parties on or about February 26,

1986 (R.13, 14). On or about March 12, 1986, the Third District



Court entered an Order of consolidation whereby this case along
with others was consolidated. Pursuant to this Order of con-
solidation, Plaintiff was required to file a new complaint
setting forth its claims against the Defendants in the same
manner as though this matter had been initially filed in the
District Court. Prior to the entry of the Order of consolidati-
on, on or about February 25, 1986, Plaintiff filed its amended
complaint with the District Court and sought (1) declaratory
judgment, (2) account stated, (3) quantum meruit, and (4) open
account (R.15, 16, 17, 18, 19, 20, 21).

On or about April 3, 1986, Defendant Maxfield along with
others filed his answer to the Plaintiff's amended complaint as
well as a counterclaim and, among other things, alleged that
pursuant to a judgment entered by the Honorable Scott Daniels of
the Third District Court for Salt Lake County in a prior action

entitled Richard James, et al. v. John W. Davies, C81-8560,

claimed, among other things, that the claims contained in the
Plaintiff's amended complaint were barred by the doctrines of res
judicata and/or collateral estoppel based upon the ruling in the

James v. Davies case (R.27, 28, 29, 30).

On or about May 20, 1987, the Third District Court, the
Honorable Timothy Hanson presiding, entered a scheduling order

whereby the parties were required to submit uncontested and



contested statements of facts and further to brief the wvarious
legal issues raised by the pleadings of the parties (R.269, 270).
On or about October 9, 1987, argument was had before the
Court with regard to the various issues raised by the parties in
their pleadings and, by way of Minute Entry dated October 9,
1987, the Court stated, "If there is a basis for a levy the case
is resolved and if not the matter will go to trial on a claim of
unjust enrichment." (R.380). In a Memorandum Decision dated
November 17, 1987, the Third District Court ruled on the disputed

legal issues and found that the case entitled Richard James, et

al. v. John W. Davies, C81-8560, did not constitute collateral

estoppel and/or res judicata and therefore the Plaintiff was not
prohibited from levying assessments. The Court further ruled
that the principle of "equitable servitude" applied to this
action and entitled the Association to make reasonable assess-
ments (R.381, 382, 383, 384).

On or about November 3, 1988, the Honorable Timothy Hanson
entered summary judgment in favor of the Plaintiff Association
and against Maxfield in the principal amount of $1,177.99, along
with costs of $12.50 for a total judgment of $1,190.49 together
with legal interest and attorneys fees in the amount of $3,260.00
owed jointly and severally among all of the defendants in this

action (R.473, 474).



On or about November 14, 1988, Defendant Maxfield filed a
Motion to Amend Judgment under Rule 59 and Motion for Relief from
Judgment under Rule 60 of the Utah Rules of Civil Procedure,
seeking to amend the judgment and for relief from this judgment.
These motions were denied by the Court on March 24, 1989 (R.503,
504, 514, 515).

STATEMENT OF FACTS

Hi-Country Estates is a subdivision within Salt Lake County,
State of Utah, that was begun in 1969 or 1970 (R.152). 1In
connection with the development of this project, the developer
drafted protective covenants for Hi-Country Estates in June of
1970 (R.152). These protective covenants placed certain restric-
tions on the types of uses for the land in the subdivision and
further, the type and nature of structures which were allowed to
be built on the property within the subdivision. The protective
covenants for Hi-Country Estates and an amendment to these
covenants were recorded in the office of the Salt Lake County
Recorder on or about March 22, 1974 (R.145-152).

On or about January 2, 1973, the developer of this project
prepared a Certificate of Incorporation of the Hi-Country Estates
Homeowners Association creating the Plaintiff Homeowners
Association (R.205, 206). This Certificate of Incorporation was

filed in the office of the Lt.Governor of the State of Utah on



May 17, 1973 (R.201). According to the Articles of Incorporation
the Association was not organized for pecuniary profit but was
created with the specific purpose to provide for the maintenance,
upkeep and preservation of the streets, roads, and common area
within the subdivision; to promote the health, safety and welfare
of the residents within Hi-Country Estates; and to exercise all
of the powers and privileges and to perform all of the duties and
obligations of the Association as set forth in the protective
covenants for Hi-Country Estates (R.202, 203). The Certificate
of Incorporation authorizes the Association to:

Fix, levy, collect and enforce payment by any
lawful means, all charges or assessments pur-
suant to the terms of the protective covenants,
as amended, and as provided in the Bylaws
adopted by the Association; to pay all expenses
in connection therewith and all office and
other expenses incident to the conduct of the
business of the Association, including all
licenses, taxes or governmental charges levied
or imposed against the property of the Associa-
tion. (R.203).

According to the provisions of this Certificate of Incor-
poration:

Every person or entity who is a record owner of
a fee or undivided fee interest in any 1lot
which is subject by covenants or record to
assessment by the Association, including pur-
chasers under contract, shall be a member of
the Association. . . . Membership shall be
appurtenant to and may not be separated from
ownership of any lot which is subject to as-
sessment by the Association. (R.201-206).



On or about April 6, 1973, an amendment to the protective
covenants for Hi-Country Estates was prepared and executed by the
developer of Hi-Country Estates, Inc. This amendment dealt with
the creation of a Homeowners Association and further, the obliga-
tion of lot owners to pay his or her pro rata share of the cost
to maintain the roads, streets and common areas within the Hi-
Country Estates subdivision (R.154, 155). The original
restrictive covenants and the amendment to the restrictive
covenants were recorded in the office of the Salt Lake County
Recorder on March 22, 1974 (R.154, 155).

On or about June 23, 1978, Defendant, Steven K. Maxfield,
became an owner, along with his wife, of Lot 91 in the Hi-Country
Estates subdivision. Maxfield obtained this ownership by receipt
of a trustee's special warranty deed. Pursuant to the specific
provisions of this trustee's special warranty deed, Defendant
Maxfield took ownership of this property "subject to the protec-
tive covenants and the Articles of the Homeowners Association."
(R.322).

The Hi-Country Estates, Phase I Subdivision, when created,
was intended to be an exclusive area preserving a country living
lifestyle with lot size restricted to a five-acre minimum.
Entrance to the subdivision is possible at only one point through

an electronic security gate. Within the subdivision there are



over five miles of interior roads which have been improved and
paved but remain private having never been dedicated to the
County. In addition to these interior roads, there are miles of
bridle paths for horseback riding. Salt Lake County provides no
services to the subdivision other than police and fire protection
and so, the homeowners must cooperatively maintain the roads,
provide snow removal, maintain the fence and electronic gate,
dispose of garbage and other refuse, ensure an adequate water
supply and delivery system, and pay for legal fees incurred on
projects of mutual benefit (R.277, 278, 465). On or about
September 25, 1979, the original developer deeded the roads and
common areas to the Plaintiff Homeowners Association (R.319).

This present dispute arose when Defendant Maxfield refused
to pay an annual assessment owed to Plaintiff Association for
upkeep of the roads, utilities and general administration of the
Association and which was due on July 1, 1983 (R.5).

Prior to the commencement of this action, some of the pro-
perty owners in the Hi-Country Estates Subdivision, including
Defendant Maxfield, became dissatisfied with the operation of the
Hi-Country Estates Homeowners Association and, particularly, the
conduct of certain members of the Board of Directors. Because of
this dissatisfaction, Defendant, along with other property

owners, commenced a lawsuit in the Third District Court for Salt



Lake County, entitled Richard L. James, et al. v. John W. Davies,

et al., Case No. (C81-8560 (R.326-332). In this lawsuit,
Defendant (Plaintiff therein, and his co-Plaintiffs), sought an
order of the Third District Court granting the following relief:
(a) a determination that the current directors of the Hi-Country
Estates Homeowners Association were not lawfully elected or
appointed; (b) a determination that the Association had no
authority to enforce protective covenants of the Hi-Country
Estates subdivision upon individual members of the Association;
(c) an determination that the protective covenants and amendments
thereto filed against the subdivision are unlawful and should be
removed; (d) a determination that the Association had no
authority to participate on behalf of its members in the hearings
before the Salt Laké Planning Commission with respect to a zoning
change of the subdivision; and (e) for money damages (R.326-332).
The complaint filed by Defendant and his co-plaintiffs in

the action of James v. Davies, supra, did not raise the issue of

whether or not the Association could properly and lawfully assess
its members for repair and maintenance of roads and common areas
within the subdivision (R.326-332).

After a trial on or about March 22, 1984, Judge Daniels
entered the Court's Findings of Fact, Conclusions of Law and a

Judgment resolving the issues raised in the parties' pleadings.



Pursuant to the Findings of Fact, Judge Daniels found the issues
raised by the plaintiffs regarding irregularities or illegal
election of directors of the Association were moot and therefore
dismissed those claims. Judge Daniels further found that the
purposes for which the Hi-Country Estates Homeowners Association
was incorporated did not include the enforcement of protective
covenants against individual landowners, however; the court found
that the original protective covenants prepared on June 15, 1970
were fully valid and enforceable. The Court found that the
amendment to the protective covenants dated April 6, 1973 was not
validly created and therefore determined it to be void and
unenforceable because the purported grantor [developer] was not
the equitable owner of a majority of the property within the
subdivision and that the original covenants executed June 15,
1970 prohibit amendment for a period of 25 years following their
execution (R.342). The Court also found that the Articles of
Incorporation of the Hi-Country Estates Homeowners Association
did not include a specific grant of authority allowing the
Association to appear at zoning hearings to represent the members
of the Association (R.343).

The Court did not make any ruling with regard to the appro-
priateness or legality of the Association's levying of assess-

ments against lot owners within the subdivision (R.339-349).
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Judge Daniels did not determine that the Hi-Country Estates
Homeowners Association was not lawfully constituted or was
illegally formed (R.339-349). No appeal was taken by the parties
to the Judgment and Findings of Judge Daniels (R.339-349).

Subsequent to the ruling by Judge Daniels in this case, the
Association continued to levy assessments and bring claims
against delinquent lot owners in small claims court for the
payment of assessments pursuant to the provisions of the Articles
of Incorporation and Bylaws of the Association (R.5).

On or about November 4, 1988, Judge Hanson entered the
Court's Findings of Fact and Conclusions of Law and Judgment.
According to the Findings of Fact, the Court found that the
Plaintiff Association was a non-profit corporation comprised of
owners of real property located in Hi-Country Estates Phase I
subdivision in Salt Lake County, Utah. The Court found that
pursuant to the Articles of Incorporation, the Association was
organized for the purpose of the maintenance, upkeep and preser-
vation of the streets, roads and common areas within the
Hi-Country Estates subdivision and was also formed to promote the
health, safety and welfare of the residents within Hi-Country
Estates (R.465).

Judge Hanson further determined that every person or entity

who is a record owner of a fee or undivided fee interest in any
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lot which is subject by covenants or record to assessments by the
Association shall be a member of the Association; and that
membership in the Association was appurtenant to and may not be
separated from the ownership of any lot which is subject to
assessment by the Association. The Court determined that pur-
suant to the Articles of Incorporation of the Hi-Country Estates
Homeowners Association, the Association had the duty and power to

exercise all of the powers and privileges and

to perform all of the duties and obligations of

the Association as set forth in that certain

protective covenants for Hi-Country Estates...

(b) fix, levy, collect and enforce payment by

any lawful means, all charges or assessments

pursuant to the terms of the protective

covenants, as amended, and as provided in the

Bylaws adopted by the Association; to pay all

expenses in connection therewith and all office

and other expenses incident to the conduct of

the business of the Association, including all

licenses, taxes or governmental charges levied

or imposed against the property of the Associa-

tion. (R.465, 466).

Judge Hanson also found that pursuant to the Bylaws of the
Association, the Association's Board of Directors had the duty to
fix the amount of annual assessments against each lot and to
foreclose any lien against any property for which assessments are
not paid within thirty days after due date or to bring an action
at law against the owner personally obligated to pay the same.
The Court specifically found that pursuant to Article XI of these

Bylaws, "No owner may waive or otherwise escape liability for the
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assessment provided for him herein by non-use of the common area,
roads or abandonment of his lot." (R.466, 467). The Court also
found that Defendant Maxfield took his ownership interest in his
property within the Hi-Country Estates subdivision "subject to
the protective covenants and Articles of Incorporation of the
Homeowners Association." (R. 467).

Judge Hanson found that the issues in the James v. Davies,

supra, case were not identical with the issues raised in this
action; "The ability of the Plaintiff Association, to levy,
lien, assess and/or collect annual assessments was not raised by
any of the parties therein;" (R.468) and "The court in Davies
was not asked nor did it consider whether lot owners would be
liable for homeowners assessments or whether membership in the
Association could be considered mandatory on some basis other
than the amended protective covenants." (R.469).

Based upon these Findings of Fact, Judge Hanson entered
Conclusions of Law that Defendant Maxfield and his co-defendants,
were mandatory members of the Plaintiff Association by virtue of
their ownership of property in the subdivision and, further,
could not unilaterally resign from this membership or escape
liability for assessments (R.470). The Court specifically con-
cluded as a matter of law that the Plaintiff Association is

"legally and lawfully entitled to levy and collect assessments
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from lot owners for expenses incurred by the Plaintiff in dis-
charging its duties under the Articles, Bylaws and protective
covenants." (R.470). The Court further concluded that the
Articles of Incorporation, Bylaws and original protective
covenants of the Plaintiff Association "constitute a present and
continuing equitable servitude upon the property owned by the
Defendants." (R.471).

Based upon these Findings of Fact and Conclusions of Law,
Judge Hanson entered his Judgment on or about November 3, 1988.

SUMMARY OF THE ARGUMENT

The Findings of Fact entered by the Third District Court in
this action are not clearly erroneous and therefore the judgment
should be affirmed.

Plaintiff's claim is not barred by the doctrines of res
judicata or collateral estoppel because the issues raised in the

prior case of James v. Davies, supra, were different and Judge

Daniels made no finding or decision with regard to the legality
or appropriateness of the Association's power to levy assessments
against property owners or members of the corporation. Further,
Judge Daniels made no decision regarding the wvalidity or legality
of the Articles of Incorporation and Bylaws of the Hi-Country
Estates Homeowners Association in the lawsuit known as James v.

Davies.
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Defendant Maxfield took ownership of his property within the
Hi-Country Estates subdivision with notice of the restrictions
placed upon his land by the protective covenants and Articles of
Incorporation of the Hi-Country Estates Homeowners Association
and therefore, these covenants and Articles constitute a valid
and continuing equitable servitude upon his property allowing the
Association to levy assessments against him and his property.

The Articles of Incorporation and bylaws of the Hi-Country
Estates Homeowners Association constitute a legal and binding
contract between the Association and Defendant Maxfield.
Therefore, the Hi-Country Estates Homeowners Association is
legally entitled to levy assessments against Defendant Maxfield
pursuant to the terms of the Articles, Bylaws and in connection
with the Association's duties to provide for the maintenance,
upkeep and preservation of the streets, roads and common areas
within the subdivision and, further to promote the health, safety
and welfare of the residents within the Hi-Country Estates sub-
division.

Plaintiff Hi-Country Estates Homeowners Association is
legally entitled to be awarded attorneys fees against Defendant
Maxfield by virtue of the contract which exists between the

Plaintiff Association and Maxfield as created by the Articles of
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Incorporation and Bylaws of the Hi-Country Estates Homeowners

Association.
ARGUMENT

THE JUDGMENT OF THE DISTRICT COURT IS SUPPORTED
BY THE EVIDENCE AND THERE ARE NO GENUINE ISSUES
OF MATERIAL FACT WHICH WOULD PRECLUDE THE ENTRY
OF SUMMARY JUDGMENT. THEREFORE, THE DISTRICT
COURT'S FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE
NOT CLEARLY ERRONEOUS AND JUDGMENT SHOULD BE AFFIRMED.

POINT I

PLAINTIFFS' CLAIMS ARE NOT BARRED BY THE
DOCTRINES OF RES JUDICATA OR COLLATERAL ESTOPPEL

In the Defendants' answer to the amended complaint in this
action Defendants' raised as separate affirmative defenses the
equitable doctrines of res judicata and collateral estoppel. In
order to determine which, or if either, of these doctrines is to
be properly applied, one must focus on whether the second claim,
demand or cause of action claimed to be barred is different from
its alleged predecessor.

In the case of Searle Brothers v. Searle, 588 P.2d 689, 690

(Utah 1978), the Utah Supreme Court stated:

In order for res judicata to apply both suits
must involve the same parties or their privies
and also the same cause of action; and if it
applies, it precludes the relitigation of all
issues that could have been litigated as well
as those that were litigated in the prior
action ... (Emphasis added).

Collateral estoppel on the other hand arises
from a different cause of action and prevents
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parties or their privies from relitigating
facts and issues in a second suit that were
fully litigated in the first suit.

Although the doctrines of res judicata and collateral
estoppel are closely related, they are usually mutually
exclusive. When the claim, demand or cause of action is the same
in both cases, res judicata applies. But where the claim, demand

or cause of action is different in the two cases, then collateral

estoppel is applicable. Schaer v. State, by and through Utah

Department, 657 P.2d 1337, 1340 (1983).

In the instant case, Defendant's defenses are based upon a

prior proceeding, James, et al. v. Davies, et al., filed in

November of 1981 in the Third District Court for Salt Lake
County, Utah, Civil No. C81-8560. It is clear from a review of
the amended complaint in that action that the claims raised in
that case do not concern the same cause of action alleged by
Plaintiff in this case.

In James, et al. v. Davies, et al., supra, the Plaintiffs

alleged certain irregularities in the election of certain
directors and the appropriateness and legality of the enforcement
of land use restrictions set out in the protective covenants of
the Hi-Country Estates Homeowners Association by the Association
and against lot owners. No issue was raised by the Plaintiffs'

pleadings in the James v. Davies case regarding the appropriate-
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ness or authority of the Association to assess homeowners for
road maintenance and other general administration expenses.

In James v. Davies, the District Court looked only to the

amended covenants as a source of mandatory membership because
that was one of its provisions. However, mandatory membership
was not an issue in that litigation. Rather, the Court
determined that the original protective covenants recorded
against the Hi-Country Estates subdivision were wvalid and
enforceable according to their terms. On the other hand, the
Court determined that the amendment to these covenants was
invalid because the grantor was not the equity owner of a
majority of the property; and because the original covenants
prohibited amendment prior to 25 years after their execution.
The protective covenants and amended protective covenants are not
an issue in this case, nor are they raised or relied upon by the
Plaintiffs for the authority to levy assessments against property
owners within the subdivision.

The only way res judicata could apply to this action would
be if the court stretched the requirement that the prior action
involve the same issues that "could or should have been raised

therein, " Krofcheck v. Downey State Bank, 580 P.2d 243 (Utah

1978), Wheadon v. Pierson, 14 Utah.2d 45, 376 P.2d 946 (1962).
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The purpose of the res judicata doctrine is to avoid relitigation
of issues and actions which have in fact been previously

litigated. At the time the James v. Davies case was filed, there

was no issue as to the delinquency of assessments levied but
unpaid. Therefore, the issue was never raised before the court
and no ruling was made. Additionally, the court in James v.
Davies did not deal with or rule upon the validity of the
Articles of Incorporation and Bylaws of the Association.

Clearly, pursuant to the language of the Articles and Bylaws, the
Association is required to levy and collect assessments from
members of the organization. Because the issue of assessments
and the validity of the Articles of Incorporation and Bylaws was

not raised in the James v. Davies action, the doctrine of res

judicata cannot apply.

With regard to the issue of collateral estoppel, a prior
decision may be used against a party to preclude a further 1liti-
gation of the issue by him only when four questions are answered
in the affirmative: (1) Was the issue decided in the prior
adjudication identical with the one presented in the action in
question? (2) Was there a final judgment on the merits? (3) Was
the party against whom the plea is asserted a party or in privity

with the party in the prior adjudication? (4) Was the issue in
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the first case completely, fully and fairly litigated? White

Pine Ranches v. Osguthorpe, 731 P.2d 1076 (Utah 1986).

The first requirement; that the issue decided in the prior
adjudication be identical with the one presented in the action in
question, is not met here. The issue regarding the Association's
authority and duty to levy assessments and sue to collect them
against members of the Association and lot owners was never

raised in the James v. Davies action. Rather, the issues raised

in James v. Davies dealt with procedural matters involving the

election of directors and the use of protective covenants by the
Association to enforce alleged violation of the covenants.
Clearly, the issues are not similar to those presented in this
case. The only area of convergence between both actions is that
Maxfield and the Association were among the 49 parties in the
prior action. "This Court has previously stated that the
doctrine of collateral estoppel does not apply to issues that
merely could have been tried in the prior case, but operates only
to issues which were actually asserted and tried in that case."

Schaer v. State, by and through Utah Department, supra, citing

International Resources v. Dunfield, 599 P.2d 515 (1979).

As previously stated, there was no issue raised as to the
appropriateness or legality of the Association's levy of assess-

ments and collection of them in the James v. Davies case. None
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of the homeowners were delinquent in the payment of their assess-
ments at that time. Further, the Articles of Incorporation and
Bylaws of the Association were not alleged to be improper or
illegally created. Judge Daniels made no ruling with respect to
the validity of the Articles and Bylaws which clearly give the
Association the authority and duty to levy assessments against
lot owners within the subdivision. Since the issue of assess-

ments was not before the court in James v. Davies, the court

could not rule on that issue. For this reason the doctrine of
collateral estoppel is not applicable to this case.
POINT 1II

THE DOCTRINE OF EQUITABLE SERVITUDE IS A PROPER
LEGAL BASIS FOR THE ENTRY OF SUMMARY JUDGMENT IN THIS CASE

In Conclusion of Law No. 5, Judge Hanson determined, "The
Articles of Incorporation, Bylaws and original protective
covenants of the Plaintiff Association constitute a present and
continuing equitable servitude upon the property owned by the
Defendants." (R.471). "The real basis for the enforcement of
equitable servitude is the doctrine that one who takes land with
notice of a restriction thereon cannot in equity and good
conscience be permitted to violate that restriction."” BYU

Summary of Utah Real Property Law, Vol.l (1978), Chapter 4, pg.

136, Sec. 4.18.
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In the case at bar, Defendant Maxfield took ownership of his
property by way of a trustee's special warranty deed which
specifically states that his ownership is "subject to the

protective covenants and the Articles of the Homeowners

Association." (Emphasis added), (R.322). Therefore, Maxfield

had notice of the restrictions placed upon his land by the very
language of his deed. The deed specifically refers to the pro-
tective covenants and the Articles of Incorporation of the
Homeowners Association. Further, Maxfield took ownership of his
property subsequent to the recording of these protective
covenants the filing of the Articles of Incorporation and Bylaws
of the Association.

Maxfield now apparently contends that the District Court
intended to allow the Hi-Country Estates Homeowners Association
to levy assessments against property owners within the sub-
division based upon the doctrines of unjust enrichment or quantum
meruit and simply mislabeled these doctrines as equitable
servitude. Clearly, that is not the case. Judge Hanson, in his
Conclusions of Law, specifically states that the Articles of
Incorporation, Bylaws and original protective covenants of the
Association constitute a present and continuing equitable
servitude upon the property owned by the defendants. The fact

that in his oral ruling Judge Hanson referred to the defendants'
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enjoyment of the use of common areas and other amenities does not
support Maxfield's claim that the District Court intended to
apply unjust enrichment or quantum meruit principles.

Maxfield further contends that "the doctrine of equitable
servitude is a restriction or limitation on the use of real
property but by definition cannot create an association or allow
the association to assess its members which must be created by
another means." (Appellant's Brief, pg. 5). The Association has
never contended that the doctrine of equitable servitude created
the Association. Rather, the Association contends and has con-
tended throughout the action, that it was created by way of the
Articles of Incorporation and Bylaws which were filed with the
Lt. Governor's office in 1973.

In Finding of Fact No. 1 Judge Hanson found: "Plaintiff is a
non-profit corporation comprised of owners of real property
located in the Hi-Country Estates Phase I subdivision located in
Salt Lake County, State of Utah." (R. 465). Judge Hanson
further found in Finding of Fact No. 4, "The Articles of
Incorporation and Bylaws for the Plaintiff corporation are dated
January 30, 1972 and were recorded by the original developer of

the subdivision on May 17, 1973. The parties have stipulated

that the wording of the Articles and Bylaws are not disputed."”

(Emphasis added), (R.465). The Court specifically found in its
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Findings of Fact that one of the purposes of the Plaintiff
Association was to maintain and preserve the streets, roads and
common areas within the subdivision. It is clear that according

to the Articles of Incorporation,

Every person or entity who is a record owner or
a fee or undivided fee interest in any lot
which is subject by covenants or record to
assessment by the Association, including pur-
chasers under contract, shall be a member of
the Association . . . Membership shall be
appurtenant to and may not be separated from
ownership of any lot which is subject to
assessment by the Association.”

The Articles of Incorporation further charge the Association

with a duty to

exercise all of the powers and privileges and
to perform all of the duties and obligations of
the Association as set forth in that certain
protective covenants for Hi-Country Estates.

. . (b) Fix, levy, collect and enforce payment
by any lawful means, all charges or assessments
pursuant to the terms of the protective
covenants, as amended, and as provided in the
Bylaws adopted by the Association; . . .
(R.466).

The Bylaws of the Association charge the Association Board
of Directors with certain duties. These duties include:

(c) as more fully provided in the protective
covenants, as amended, to: (1) fix the amount
of the annual assessment against each lot at
least thirty days in advance of each annual
assessment; (2) send written notice of each
assessment to every owner subject thereto at
least thirty days in advance of each annual
assessment; (3) foreclose the lien against any
property for which assessments are not paid
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within thirty days after the due date or to
bring an action at law against the owner per-
sonally obligated to pay the same.

The Bylaws of the Association further state in Article XI as
follows:

As more fully provided in the protective
covenants, as amended, each member is obligated
to pay to the Association annual and special
assessments which are secured by a continuing
lien upon the property against which the
assessment is made. Any assessments which are
not paid when due shall be delinquent. If the
assessment is not paid within thirty days after
the due date, the assessment shall bear
interest from the date of delinquency at the
rate of seven percent per annum and the
Association may bring an action at law against
the owner personally obligated to pay the same
or foreclose the lien against the property, and
interest, costs, and reasonable attorneys fees
for any such action shall be added to the
amount of such assessment. No owner may waive
or otherwise escape liability for the
assessment provided for herein by non-use of
the common area, roads or abandonment of his
lot.

It is the Association's position that Defendant Maxfield
ownership of his land with notice of the restrictions imposed
upon the land by the protective covenants and the Articles of
Incorporation of the Homeowners Association. The specific
language of the Articles of Incorporation allow the Homeowners
Association to levy assessments and collect these assessments
from its members, the lot owners within the subdivision. In view

of this restriction placed upon the Defendant's property, it was
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not necessary for the District Court to reach the issue of unjust
enrichment or quantum meruit. Rather, Judge Hanson specifically
determined that the protective covenants and Articles of
Incorporation constitute an equitable servitude on the property
which Defendant Maxfield is subject to. Judge Hanson further
found that the language of the Articles of Incorporation and the
Bylaws of the Homeowners Association specifically allowed for the
Association to levy assessments against the property owners. It
is clearly stated in the Findings of Fact entered by Judge Hanson
in this case, "The parties have stipulated that the wording of
the Articles and Bylaws are not disputed." (R.465).

"The right to urge enforcement of a servitude against the
burdened land 'depends primarily on the covenants having been
made for the benefit of other land, either retained by the
grantor or part of a perceptible neighborhood scheme.'" Peterson

v. Beekmere, Inc., 283 A.2d 911 (N.J. 1971), citing Paullett v.

Stanley Stillwell and Sons, Inc., 170 A.2d at 56.

In this case, the restrictions included in the protective
covenants and the specific duties imposed upon the Homeowners
Association by the Articles of Incorporation and Bylaws were made
for the benefit of all of the land within the Hi-Country Estates
Homeowners Association. There is no question that the Hi-Country

Estates subdivision was created as part of a perceptible
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neighborhood scheme. There is no requirement that an equitable
servitude be a covenant of the type which runs with the land.
Rather, equity will sometimes enforce the obligation by an
injunction against breach. The covenant or restrictions at issue
herein are affirmative covenants requiring land owners to pay
assessments in connection with the maintenance of roads, bridle
paths and the general administration of the Homeowners
Association of which they became members when they acquired their
property. The issue then, is whether or not Defendant Maxfield
took his property with notice of the restrictions placed thereon.
As previously stated, there is no question that the deed which
conveyed him his ownership of property within the Hi-Country
Estates subdivision clearly stated that it was subject to the
protective covenants and the Articles of the Homeowners
Association. Therefore, the Articles of Incorporation constitute
an equitable restriction on an owner's use of his land and the
doctrine of equitable servitude is an appropriate basis for the
District Court to enter summary judgment and specifically allow
the Plaintiff Association to levy assessments against lot owners

within the Hi-Country Estates subdivision.
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POINT III

THE ARTICLES OF INCORPORATION AND BYLAWS OF
HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION, INC.
CONSTITUTE A PROPER LEGAL BASIS FOR THE PLAINTIFF
TO LEVY ASSESSMENTS AGAINST DEFENDANT AND OTHER
MEMBERS OF THE HOMEOWNERS ASSOCIATION

Plaintiff Association is a Utah non-profit corporation

organized pursuant to the provisions of the Utah Non-Profit

Corporation and Cooperative Association Act, U.C.A. Sec.

16-6-18,

et seq. Pursuant to the provisions of U.C.A. Sec. 16-6-22, the

Articles of Incorporation and Bylaws of the Hi-Country Estates

Homeowners Association constitute a proper legal basis for

Plaintiff to levy assessments against the Defendant and other

members of the Association.

It is well established precedent that the
bylaws of a corporation, together with the
articles of incorporation, the statute under
which it was incorporated, and the member's
application, constitute a contract between the
member and the corporation. When duly enacted,
the bylaws are binding upon all members of the
corporation or association who are presumed to
know them and contract in reference to them.

. « . The general rule is that a corporation
has the power to enforce its bylaws by
pecuniary penalties proportionate to the
offense. Appeal of Two-Crow Ranch, Inc., 494
P.2d 915, 919, 920 (Montana 1972).

In the case at bar, the Plaintiff Association was organized

pursuant to the provisions of the Utah Non-Profit Corporation and
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Cooperative Act found at U.C.A. Sec. 16-6-18, et seqg. Pursuant
to the provisions of U.C.A. Sec. 16-6-19(6), a member of a
corporation is defined as "one having membership rights in a
corporation in accordance with the provisions of its articles of
incorporation or bylaws." According to the Articles of
Incorporation of the Hi-Country Estates Homeowners Association,

Every person or entity who is a record owner of

a fee or undivided fee interest in any lot

which is subject by covenants or record to

assessment by the Association, including pur-

chasers under contract, shall be a member of

the Association. . « . Membership shall be

appurtenant to and may not be separated from

ownership of any lot which is subject to

assessment by the Association. (R.303).

Pursuant to Article II, Section 6 of the Bylaws of the
Association, "Member shall mean and refer to those persons
entitled to membership as provided in the protective covenants,
Certificate of Incorporation, and these Bylaws." Therefore,
according to the specific provisions of the Articles of
Incorporation of the Association and its Bylaws, Maxfield is a
member of the corporation. As has been previously stated, the
Homeowners Association has the authority to:

(b) fix, levy, collect and enforce payment by
any lawful means, all charges or assessments
pursuant to the terms of the protective
covenants, as amended, and as provided in the

Bylaws adopted by the Association; . . .

Pursuant to Article XI of the Bylaws of the Association,
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". . . each member is obligated to pay to the Association annual
and special assessments which are secured by a continuing lien
upon the property against which the assessment is made. Any
assessments which are not paid when due shall be delinquent."

Pursuant to U.C.A. Sec. 16-6-22, "Each non-profit
corporation shall have power: "(2) to sue and be sued, complain
and defend, in its corporate name." This general power statute
states in Section (16) that each non-profit corporation shall
also have the power:

"to have and exercise all powers necessary Or
convenient to effect any or all of the purposes
for which the corporation is organized,
including the right to raise funds by such
means or methods as the governing board may
deem advisable, not inconsistent with law or
its Articles of Incorporation or Bylaws."

Clearly, the provisions of the Articles of Incorporation and
the Bylaws of the Association specifically grant to the
Association the authority to raise funds by means of levying
assessments against members/property owners within the sub-
division. As has been previously stated, Maxfield is an owner of
property within the subdivision. U.C.A. Sec. 16-6-26 in per-
tinent part states: "The articles of incorporation or the bylaws
may contain provisions relating to the imposition of dues,

assessments or other charges on members. . .

The rights of members of a private organization
are governed by the articles of incorporation
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and bylaws, which constitute a contract between
the members and the organization, and among the
members themselves. Rowland v. Union Hills
Country Club, 757 P.2d 105, 108 (Ariz.App.
1988).

In First Federal Savings & Loan v. East & Mutual Electric,

735 P.2d 1073 (Idaho App. 1987), the Idaho appellate court dis-
cussed the characteristics of a cooperative organization. At

page 1075 the Court stated:

Our analysis begins by noting the essential
characteristics of a cooperative. It is 'an
association which furnishes an economic service
without entrepreneur profit and which is owned
and controlled on a substantially equal basis
by those for whom the association is extending
service. . . . The governance of the
cooperative and the rights of its members,
ordinarily are set forth in the bylaws adopted
by the board of directors. The bylaws are
binding as a contract among the members.

In Jorgenson Realty, Inc. v. Box, 701 P.2d 1256, 1257

(Colo.App. 1985), the court stated: "The relationship between a
voluntary association and its members is a contractual one and,
by joining such an organization a member agrees to submit to its
rules and regulations and assumes the obligations incident to
membership." In the instant case, there is no question that
Maxfield is a member of the Hi-Country Estates Homeowners
Association. His right and obligation to membership is clearly
set out within the Articles of Incorporation of the Homeowners

Association and the Bylaws and amendments thereto of the corpora-
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tion. Further, the language in his deed specifically states that
the ownership of his property is subject to the Articles of the
Homeowners Association. On this basis, and based upon the fore-
going authority, Maxfield has a contract with the Hi-Country
Estates Homeowners Association and is bound to comply with the
provisions of the Articles of Incorporation and Bylaws which
govern the operation of this organization.

The specific language of the Articles of Incorporation and
Bylaws require and allow the Association to levy assessments
against property owners and their property for the purpose of
"maintenance, upkeep and preservation of the streets, roads and
common areas" within the subdivision and further, to promote "the
health, safety and welfare of the residents within Hi-Country
Estates. . ." The language of Section (b) of the Articles of
Incorporation specifically require the Association to fix, levy,
collect and enforce payment of all charges or assessments pur-
suant to the terms of the protective covenants and as provided in
the Bylaws adopted by the Association. Again, as previously
stated, pursuant to Article XI of the Bylaws, "each member is
obligated to pay to the Association annual and special assess-
ments which are secured by a continuing lien upon the property
against which the assessment is made." Based upon this specific

language, Maxfield has no choice but to pay any and all reason-
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able assessments which are made against him and his property by
the Association. The very nature of his contractual relationship
with the Association by virtue of his ownership of property
within the subdivision creates this right and obligation.

We believe that the better view and the one
which best serves the ends of justice is that
the corporation should have the powers
expressly given and those that are necessarily
implied in order to enable it to efficiently
and effectively carry on the purposes for which
it is created. . . . Implied powers of a bank,
or any corporation for that matter, are those
incidental to and connected with the carrying
into effect or accomplishing of the general
purposes for the corporation, as expressed in
the object clause of the articles. . . .

Park v. Alta Dutch & Canal Company, 458 P.24
625, 628 (Utah 1969), citing Tracy Loan & Trust
Company v. Merchant's Bank, et al., 167 P.2d4
353.

There is no question that the purpose of the creation of the
Homeowners Association was to maintain the common areas within
the subdivision known as Hi-Country Estates. It is also clear
that pursuant to the specific provisions of the Articles of
Incorporation and Bylaws, this Association is entitled to levy
assessments against its members so as to perform this necessary
function of maintaining the common areas for all of the
members/property owners within the Association. On this basis,
the Articles of Incorporation and the Bylaws of the Hi-Country

Estates Homeowners Association provide a proper legal basis for
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the levying of assessments against Maxfield. On this basis, the
decision of the District Court in this case should be upheld.
POINT IV
THE COURT'S GRANTING OF PLAINTIFF'S MOTION FOR

SUMMARY JUDGMENT WITH RESPECT TO ITS CLAIM FOR
ATTORNEYS FEES WAS NOT IMPROPER OR PREJUDICIAL ERROR

In his brief, Maxfield contends that there was no basis for
an award of attorneys fees in favor of the Association and
against him in the absence of either a contract or a statute.
Maxfield correctly points out in his brief in citing Cluff v.
Culmer, 556 P.2d 498, 499 (Utah 1976), "An award of contractually
based attorneys fees must be based on a valid contract and
incurred in the enforcement of expressed contractual covenants."

As has been previously stated in this brief, the bylaws of a
corporation, along with the articles of incorporation and the
statutes under which the corporation was incorporated and, a
member's application for membership in the corporation constitute
a contract between the member and the corporation. Appeal of

Two-Crow Ranch, Inc., supra. "A corporate charter is a dual

contract - one between the state and the corporation, and the
other between the corporation and its stockholders. . ."

Jacobson v. Bachman, 401 P.2d 181, 183 (Utah 1965). 1In the

instant case, the Articles of Incorporation of the Association

specifically authorize the Association to:
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(b) fix, levy, collect and enforce payment by
any lawful means, all charges or assessments
pursuant to the terms of the protective
covenants, as amended, and as provided in the
Bylaws adopted by the Association; to pay all
expenses in connection therewith and all office
and other expenses incident to the conduct of
the business of the Association, including
licenses, taxes or governmental charges levied
or imposed against the property of the
Association.

The specific provisions of the Utah Non-Profit Corporation
and Cooperative Act, U.C.A. Sec. 16-6-22(2) authorize this non-
profit corporation "to sue and be sued, complain and defend, in
its corporate name." The general method for commencing a lawsuit
is to retain counsel for the purpose of filing the action. The
general power section of the Non-Profit Corporation Act specifi-
cally allows a non-profit corporation to commence litigation.

Article XI of the Bylaws regarding assessments by the
Association against a member's property states:

As more fully provided in the protective
covenants, as amended, each member is obligated
to pay to the Association annual and special
assessments which are secured by a continuing
lien upon the property against which the
assessment is made. . . . The Association may
bring an action at law against the owner per-
sonally obligated to pay the same or foreclose
the lien against the property, and interests,
costs and reasonable attorneys fees of any such
action shall be added to the amount of such
assessment. (Emphasis added).
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In view of the contractual nature between Maxfield and the
Association, and the specific provisions of the Articles of
Incorporation and the Bylaws of this Association, the Association
is clearly entitled to collect attorneys fees in connection with
actions filed by it for the purpose of collecting delinquent
assessments owed it by the members of the Association. The
contract between the Association and its members forms a proper
legal basis for an award of attorneys fees against Maxfield.

CONCLUSION

The judgment of the Third District Court in this action is
supported by the evidence and the Court correctly found there to
be no genuine issueé of any material fact which would preclude
the entry of summary judgment against Defendant Maxfield and in
favor of Plaintiff.

The decision in the James v. Davies, supra, case does not

constitute res judicata or collateral estoppel which would bar
the entry of judgment in this action by Judge Hanson. In the

James v. Davies case, the issue of the Association's right to

levy assessments against its members and the validity of the
Articles of Incorporation and Bylaws of the Association was not
litigated or raised by the parties. Therefore, the bars of res

judicata and collateral estoppel are not applicable.
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In view of the fact that Maxfield took ownership of his
property with notice that it was subject to the protective
covenants and Articles of Incorporation of the Homeowners
Association, the Articles, Bylaws and protective covenants of the
Association constitute a valid equitable servitude upon the
property and therefore provide a legal basis for the Association
to levy assessments against Maxfield and other property owners.
Further, by virtue of the specific language contained in the
Articles of Incorporation, the Bylaws and the Utah Non-Profit
Corporation and Cooperative Act, the Association is legally
empowered and required to levy assessments against its membership
so as to perform the objects and purposes of the corporation.
Notwithstanding the equitable servitude which the Articles of
Incorporation place upon the property of Maxfield and other:
homeowners, the Association is specifically empowered to levy
assessments against homeowners.

The Articles of Incorporation and Bylaws of the Association
create a contract between Maxfield and the Association. The
specific provisions of the Bylaws allow the Association to
collect attorneys fees in connection with actions filed by it to
recover delinquent assessments from property owners. This con-

tract is a valid one between these parties and therefore con-
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stitutes a proper legal basis for the award of attorneys fees
against Maxfield.

DATED this day of , 1989.

A. HOWARD LUNDGREN,
Attorney for Appellee

MAILING CERTIFICATE

I hereby certify that I mailed four true and correct copies
of the foregoing, by first class postage prepaid, this day

of September, 1989, to:

John B. Anderson

ANDERSON & HOLLAND

623 East First South

P.0O. Box 11643

Salt Lake City, Utah 84147-0643
Attorney for Appellant Maxfield
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ADDENDUM

1) Rules and Statutes
2) Constitutional Provisions
3) Second Amended Verified Complaint in case of

Richard L. James, et al. v. John W. Davies, et al.,
Third District Court Case No. C81-8560

4) Court's Ruling in case of Richard L. James, et al. v.
John W. Davies, et al., Case No. C81-8560

5) Findings of Fact and Conclusions of Law in case of
Richard L. James, et al. v. John W. Davies, et al.,
C81-8560

6) Judgment in case of Richard L. James, et al. v.
John W. Davies, et al., C81-8560

7) Certificate of Incorporation of Hi-Country Estates
Homeowners Association

8) Articles of Incorporation of Hi-Country Estates
Homeowners Association

9) Trustees Special Warranty Deed (Zions First National
Bank as Grantor, Steven K. and Susan E. Maxfield as
Grantees) dated June 23, 1978

10) Memorandum Decision of Judge Timothy Hanson in lower
court case of Hi-Country Estates Homeowners Association
v. Maxfield, Third District Court Case No. C84-5500

11) Findings of Fact and Conclusions of Law in lower court
case of Hi-Country Estates Homeowners Association v. Maxfield
C84-5500

12) Judgment in lower court case of Hi-Country Estates Homeowners
Association v. Maxfield, C84-5500
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UTAH RULES OF CIVIL PROCEDURE

aad the defendant allowed to plead consistent
wth our declared policy that in case of uncer-
wmnty, default judgments should be set aside to
slow trial on the merits. Locke v. Peterson, 3
Taah 2d 415, 2856 P.2d 1111 (19565).

Default judgment and writ of garnishment
ware properly set aside where trial court failed
w obtain jurisdiction over defendant because
ssmmons was not timely issued. Fibreboard
Paper Prods. Corp. v. Dietrich, 25 Utah 2d 65,
€3 P2d 1005 (1970).

Where appellants, plaintiffs in a civil action,
pemptly objected to date set for trial on the
geund that their counsel had an already

Rule 56

scheduled appearance in another court on that
date, but due to fact that there were no law or
motion days between time objection was filed
and trial date, objection was never heard, re-
fusal to set aside default judgment entered
when appellants failed to appear on trial date
was an abuse of discretion. Griffiths v. Ham-
mon, 560 P.2d 1375 (Utah 1977).

Cited in Utah Sand & Gravel Prods. Corp. v.
Tolbert, 16 Utah 2d 407, 402 P.2d 703 (1965);
J.P.W. Enters.,, Inc. v. Naef, 604 P.2d 486
(Utah 1979); Katz v. Pierce, 732 P.2d 92 (Utah
1986).

COLLATERAL REFERENCES

Brigham Young Law Review. — Reason-
shle Assurance of Actual Notice Required for
1 Personam Default Judgment in Utah: Gra-
ham v. Sawaya, 1981 B.Y.U. L. Rev. 937.

Am. Jur. 2d. — 47 Am. Jur. 2d Judgments
#1152 to 1213.

CdJ.S. — 49 C.J.S. Judgments §§ 187 to 218.

ALR. — Necessity of taking proof as to lia-
\lity against defaulting defendant, 8 A.L.R.3d
1970

Appealability of order setting aside, or refus-
mg to set aside, default judgment, 8 A.L.R.3d
540

Defaulting defendant’s right to notice and
hearing as to determination of amount of dam-
ages, 15 A.L.R.3d 586.

Opening default or default judgment claimed
to have been obtained because of attorney’s
mistake as to time or place of appearance,
trial, or filing of necessary papers, 21 A.L.R.3d
1255.

Failure to give notice of application for de-
fault judgment where notice is required only
by custom, 28 A.L.R.3d 1383.

Failure of party or his attorney to appear at
pretrial conference, 55 A.L.R.3d 303.

Default judgments against the United States
under Rule 55(e) of the Federal Rules of Civil
Procedure, 556 A.L.R. Fed. 190.

Key Numbers. — Judgment & 92 to 134.

Rule 56. Summary judgment.

(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.

(b) For defending party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.

(c) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is
Do genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.

(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
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Rule 56 UTAH RULES OF CIVIL PROCEDURE

trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial contro-
versy and what material facts are actually and in good faith controverted. It
shall thereupon make an order specifying the facts that appear without sub-
stantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly.

(e) Form of affidavits; further testimony; defense required. Support-
ing and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirma-
tively that the affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affida-
vit shall be attached thereto or served therewith. The court may permit affida-
vits to be supplemented or opposed by depositions, answers to interrogatories,
or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does not so respond, summary judg-
ment, if appropriate, shall be entered against him.

(f) When affidavits are unavailable. Should it appear from the affidavits
of a party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.

(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney’s fees, and any offending party or
attorney may be adjudged guilty of contempt.

Compiler’s Notes. — This rule is similar to Cross-References. — Contempt generally,
Rule 56, F.R.C.P. §% 78-7-18, 78-32-1 et seq.

NOTES TO DECISIONS
ANALYSBIS

Affidavit.

—Contents.

—Corporation.

—Inconsistency with deposition.
—Necessity of opposing affidawnts.
——Resting on pleadings.
—Sufficiency.

——Hearsay and opinion testimony.
—Superseding pleadings.
—Unpleaded defenses.

—Venfied pleading.
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78-2-1. Number of justices — Term — Chief justice and

associate chief justice — Selection and functions.

(1) The Supreme Court consists of five justices.

(2) A justice of the Supreme Court shall be appointed initially to serve until
the first general election held more than three years after the effective date of
the appointment. Thereafter, the term of office of a justice of the Supreme
Court is ten years and commences on the first Monday in January, next
following the date of election. A justice whose term expires may serve, upon
request of the Judicial Council, until a successor is appointed and qualified.

(3) The justices of the Supreme Court shall elect a chief justice from among
the members of the court by a majority vote of all justices. The term of the
office of chief justice is four years. The chief justice may not serve successive
terms. The chief justice may resign from the office of chief justice without
resigning from the Supreme Court. The chief justice may be removed from the
office of chief justice by a majority vote of all justices of the Supreme Court.

(4) If the justices are unable to elect a chief justice within 30 days of a
vacancy in that office, the associate chief justice shall act as chief justice until
a chief justice is elected under this section. If the associate chief justice is
unable or unwilling to act as chief justice, the most senior justice shall act as
chief justice until a chief justice is elected under this section.

(5) In addition to the chief justice’s duties as a member of the Supreme
Court, the chief justice has additional duties as provided by law.

(6) There is created the office of associate chief justice. The term of office of
the associate chief justice is two years. The associate chief justice may serve in
that office no more than two successive terms. The associate chief justice shall
be elected by a majority vote of the members of the Supreme Court and shall
be allocated duties as the chief justice determines. If the chief justice is absent
or otherwise unable to serve, the associate chief justice shall serve as chief
justice. The chief justice, where not inconsistent with law, may delegate re-
sponsibilities to the associate chief justice.

History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-2-1; L. 1969, ch. 247, § 1; 1986, ch.
47, § 40; 1988, ch. 248, § 4.

Amendment Notes. — The 1988 amend-
ment, effective April 25, 1988, in Subsection
(2), rewrote the second sentence which read

"Thereafter, the term of office of a justice of the
Supreme Court is ten years and until his suc-
cessor is appointed and approved in accordance
with Section 20-1-7.1" and, in Subsection (6),
substituted "determines” for "decides” at the
end of the fourth sentence.

78-2-2. Supreme Court jurisdiction.

(1) The Supreme Court has original jurisdiction to answer questions of
state law certified by a court of the United States.

(2) The Supreme Court has original jurisdiction to issue all extraordinary
writs and authority to issue all writs and process necessary to carry into effect
its orders, judgments, and decrees or in aid of its jurisdiction.

(3) The Supreme Court has appellate jurisdiction, including jurisdiction of

interlocutory appeals, over:

(a) a judgment of the Court of Appeals;
(b) cases certified to the Supreme Court by the Court of Appeals prior
to final judgment by the Court of Appeals;

(c) discipline of lawyers;



(d) final orders of the Judicial Conduct Commission;

(e) final orders and decrees in formal adjudicative proceedings originat-
ing with:

(i) the Public Service Commission;

(ii) the State Tax Commission;

(iii) the Board of State Lands and Forestry;
(iv) the Board of Oil, Gas, and Mining; or
(v) the state engineer;

(0 final orders and decrees of the district court review of informal adju-
dicative proceedings of agencies under Subsection (e);

(g) a final judgment or decree of any court of record holding a statute of
the United States or this state unconstitutional on its face under the
Constitution of the United States or the Utah Constitution;

(h) interlocutory appeals from any court of record involving a charge of
a first degree or capital felony;

(i) appeals from the district court involving a conviction of a first de-
gree or capital felony; and

(j) orders, judgments, and decrees of any court of record over which the
Court of Appeals does not have original appellate jurisdiction.

(4) The Supreme Court may transfer to the Court of Appeals any of the
matters over which the Supreme Court has original appellate jurisdiction,
except:

(a) capital felony convictions or an appeal of an interlocutory order of a
court of record involving a charge of a capital felony;

(b) election and voting contests;

(c¢) reapportionment of election districts;

(d) retention or removal of public officers;

(e) general water adjudication;

(f) taxation and revenue; and

(g) those matters described in Subsection (3)(a) through (f).

(5) The Supreme Court has sole discretion in granting or denying a petition
for writ of certiorari for the review of a Court of Appeals adjudication, but the
Supreme Court shall review those cases certified to it by the Court of Appeals
under Subsection (3)(b).

(6) The Supreme Court shall comply with the requirements of Chapter 46b,
Title 63, in its review of agency adjudicative proceedings.

History: C. 1953, 78-2-2, enacted by L.
19886, ch. 47, § 41; 1987, ch. 161, § 303; 1988,
ch. 248, § 5; 1989, ch. 67, § 1.

Amendment Notes. — The 1988 amend-
ment, effective April 25, 1988, substituted "for-
mal adjudicative proceedings” for "cases” in
Subsection (3)(e); added Subsection (3Xf); re-
designated former Subsections (3)(f) to (3)(i) ac-
cordingly: substituted "(i)” for “(h)” at the end

of Subsection (4)(g); and made minor stylistic
changes.

The 1989 amendment, effective April 24,
1989, added “and Forestry” at the end of Sub-
section (3)(eXiii); rewrote Subsection (4)(a)
which read “first degree and capital felony con-
victions”; substituted "(f)” for “(i)"” at the end of
Subsection (4)(g); and made minor stylistic
changes.



NONPROFIT CORPORATIONS 16-6-19

16-6-13.1 to 16-6-13.12. Repealed.

Repeals. — Sections 16-6-13.1 to 16-6-13.12  storing or permitting consumption of liquor on
(L. 1955, ch. 25, §§ 2to 4; 1969, ch. 37,88 1to premises, were repealed by Laws 1986, ch. 175,
6, 8, 9; 1977, ch. 138, §§ 3 to 6; 1983, ch. 153, § 2. For present provisions regarding private
§8 1 to 3; 1984, ch. 66, § 33), relating to clubs club liquor licenses, see § 32A-5-1 et seq.

16-6-14 to 16-6-17. Repealed.

Repeals. — Sections 16-6-14 to 16-6-17 (C.L.  relating to entry into club rooms by police offi-
1917, §§ 898x1, 898x2, added by L. 1925, ch. cers, state store on premises, and penalty for
111, § 1; R.S. 1933 & C. 1943, 18-6-14, 18-6-15;  violations, were repealed by Laws 1985, ch.
L. 1979, ch. 59, §§ 2, 3; 1984, ch. 66, § 34), 175, § 2.

ARTICLE 2
GENERAL PROVISIONS

16-6-18. Short title.

This act shall be known and may be cited as the “*Utah Nonprofit Corpora-
tion and Co-operative Association Act.”

History: L. 1963, ch. 17, § 1.
COLLATERAL REFERENCES

Journal of Energy Law and Policy. — A A Primer of Utah Water Law: Part II, 6 J.
Primer of Utah Water Law, 5 J. Energy L. & Energy L. & Pol'y 1 (1985).
Pol'y 165 (1984).

16-6-19. Definitions.

As used in this chapter:

(1) "Corporation” or “domestic corporation” means a nonprofit corpora-
tion subject to the provisions of this chapter, except a foreign corporation.

(2) “Foreign corporation” means a nonprofit corporation organized un-
der laws other than Utah’s.

(3) "Nonprofit corporation” means a corporation which does not distrib-
ute any part of its income to its members, trustees, officers, or a nonprofit
cooperative association.

(4) “Articles of incorporation” includes the original articles of incorpo-
ration and all amendments to them, including the articles of merger.

(5) “Bylaws” means the code of rules adopted for the regulation or
management of the affairs of the corporation irrespective of the names by
which such rules are designated.

(6) "Member” means one having membership rights in a corporation in
accordance with the provisions of its articles of incorporation or bylaws.

(7) “"Governing board” means the group of persons vested with the
management of the affairs of the corporation irrespective of the name by
which such group is designated.
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16-6-20

CORPORATIONS

(8) “Trustee” means one of the group of persons on the governing board
irrespective of the name by which such person is designated.

(9) "Insolvent” means inability of a corporation to pay its debts as they
become due in the usual course of its affairs.

(10) “Cooperative association” means a corporation organized or exist-
ing under this chapter subject to the provisions of § 16-6-108.

History: L. 1963, ch. 17, § 2; 1979, ch. 58,
$ 1; 1985, ch. 178, § 2.

Amendment Notes. — The 1985 amend-
ment made stylistic changes 1n Subsections (1)
through (10); substituted "laws other than
Utah’s” 1n Subsection (2) for "laws other than
the laws of this state”; substituted "which does
not distribute any part of 1ts income” 1n Sub-
gection (3) for “no part of the 1ncome of which 1s
distributable”; substituted "to them, including

16-6-20. Applicability.

to:

the articles of merger” at the end of Subsection
(4) for “thereto, and tnclude articies of merger”;
deleted “or codes” and “name or” in Subsection
(5); deleted Subsection (11) which read: “The
words 'duplicate originals’ mean 1dentical cop-
1es of all documents, whether the copies are
actual ongnals or photocopies, but bearng,
however, onginal signatures”; and made munor
changes i1n phraseology.

(1) The provisions of this act relating to domestic corporations shall apply

(a) all corporations organized hereunder;
(b) all nonprofit corporations organized and existing under the laws of

this state on the effective date of this act, including all corporations not
for pecuniary profit organized under any of the provisions of Chapter 6 of
Title 16, Utah Code Annotated 1953, which are repealed by this act; and
(¢) mutual irrigation, canal, ditch, reservoir and water companies and
water users’ associations organized and existing under the laws of this
state on the effective date of this act.
(2) The provisions of this act relating to foreign corporations shall apply to:
(a) all foreign nonprofit corporations transacting business in this state
for a purpose or purposes for which a corporation might be organized
under this act; and
(b) all foreign nonprofit corporations which qualified to do business in
this state under the provisions of Chapter 8 of Title 16, Utah Code Anno-
tated 1953, which provisions were repealed by Chapter 28, Laws of Utah
1961.
This act shall not apply to corporations sole nor to domestic or foreign
corporations governed by the Uniform Agricultural Co-operative Association
Act.

History: L. 1963, ch. 17, § 3.

“Effective date of this act”. — The term
“effective date of this act,” referred to 1n this
section, means July 1, 1963, the effective date
of Laws 1963. Chapter 17.

Meaning of “this act”. — The term “this
act,” referred to in this section. means Laws
1963, Chapter 17, which appears as 4§ 16-6-18
to 16-6-25, 16-6-26 to 16-6-99, and 16-6-100 to
16-6-111.
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Compiler’'s Notes. — Laws 1961, ch. 28,
§ 142 repealed §§ 16-8-1 to 16-8-4. Section
16-8-5 was repealed by Laws 1985, ch. 178,
§ 72.

Cross-References. — Agricultural coopera-
tive associations, § 3-1-1 et seq.

Consolidation of water companies and con-
servation districts, y 73-11-1 et seq.

Corporations sole, § 16-7-1 et seq.



NONPROFIT CORPORATIONS 16-6-22

16-6-21. Purposes.

Corporations whose object is not pecuniary profit may be organized under
this act for any lawful purpose or purposes, including, but without being
limited to, any one or more of the following purposes: charitable; benevolent;
eleemosynary; educational; civic; patriotic; political; religious; social; frater-
nal; literary; cultural; athletic; recreational; scientific; agricultural; horticul-
tural; animal husbandry; water development, diversion, storage, distribution
or use; professional, commercial, industrial or trade association; co-operative
association; and labor union or association; but organizations subject to any of
the provisions of the insurance, banking, savings and loan or credit union
laws of this state may not be organized under this act.

History: L. 1963, ch. 17, § 4. Cross-References. — Corporate purposes
Meaning of “this act”. — See the note un- authorized under Utah Business Corporation
der the same catchline following § 16-6-20. Act, § 16-10-3.

NOTES TO DECISIONS

Evidence of nonprofit nature of corpora- nature by parol evidence where the articles
tion. were in harmony with those of a business cor-
Charitable or pecuniary nature of hospital poration and wholly inconsistent with those of
association, sued for negligence, was to be de- a charitable organization. Gitzhoffen v. Sisters
termined by its articles of incorporation; the of Holy Cross Hosp. Ass'n, 32 Utah 46, 88 P.
association could not establish the charitable 691, 8 L.R.A. (N.S.) 1161 (1906).

COLLATERAL REFERENCES

Am. Jur. 2d. — 18 Am. Jur. 2d Corporations C.J.S. — 18 C.J.S. Corporations § 47.
§8 30, 32, 33. Key Numbers. — Corporations ¢ 14.

16-6-22. General powers.

Each nonprofit corporation shall have power:

(1) to have perpetual succession by its corporate name unless a limited
period of duration is stated in its articles of incorporation.

(2) to sue and be sued, complain and defend, in its corporate name.

(3) to have a corporate seal which may be altered at pleasure, and to
use the same by causing it, or a facsimile thereof, to be impressed or
affixed or in any other manner reproduced.

(4) to purchase, take, receive, lease, take by gift, devise or bequest, or
otherwise acquire, own, hold, improve, use and otherwise deal in and with
real or personal property, or any interest therein, wherever situated.

(5) to sell, convey, mortgage, pledge, lease, exchange, transfer and oth-
erwise dispose of all or any part of its property and assets.

(6) to lend money to its employees other than its officers and trustees.

(7) to purchase, take, receive, subscribe for, or otherwise acquire, own,
hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise dispose
of, and otherwise use and deal in and with, shares or other interests in, or
obligations of, other domestic or foreign corporations, whether far prafit
or not for profit, associations, partnerships or individuals, or direct or
indirect obligations of the United States, or of any other government,
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16-6-22 CORPORATIONS

state, territory, governmental district or municipality or of any instru-
mentality thereof.

(8) to make contracts and incur liabilities, borrow money at such rates
of interest as the corporation may determine, issue its notes, bonds, and
other obligations, and secure any of its obligations by mortgage or pledge
of all or any of its property, franchises and income.

(9) to lend money for its corporate purposes, invest and reinvest its
funds, and take and hold real and personal property as security for the
payment of funds so loaned or invested.

(10) to conduct its affairs, transact its business, carry on its operations,
and have offices and exercise the powers granted by this act in any state,
territory, district, or possession of the United States, or in any foreign
country.

(11) to elect or appoint officers and agents of the corporation, and de-
fine their duties and fix their compensation.

(12) to make and alter bylaws, or resolutions, not inconsistent with its
articles of incorporation or with the laws of this state, for the administra-
tion and regulation of the affairs of the corporation.

(13) unless otherwise provided in the articles of incorporation, to make
donations for the public welfare or for religious, charitable, scientific or
educational purposes; and in time of war to make donations in aid of war
activities.

(14) to indemnify any trustee or officer or former trustee or officer of
the corporation, or any person who may have served at its request as a
trustee, director or officer of another corporation, whether for profit or not
for profit, against expenses actually and necessarily incurred by him in
connection with the defense of any action, suit or proceeding in which he
is made a party by reason of being or having been such trustee, director or
officer, except in relation to matters as to which he shall be adjudged in
such action, suit or proceeding to be liable for negligence or misconduct in
the performance of duty; but such indemnification shall not be deemed
exclusive of any other rights to which such trustee, director or officer may
be entitled, under any bylaw, agreement, vote of the governing board or
members or otherwise. .

(15) to voluntarily dissolve and distribute its assets in accordance with
the provisions of this act.

(16) to have and exercise all powers necessary or convenient to effect
any or all of the purposes for which the corporation is organized, includ-
ing the right to raise funds by such means or methods as the governing
board may deem advisable, not inconsistent with law or its articles of
incorporation or bylaws.

History: L. 1963, ch. 17, § 5.
Meaning of "this act”. — See the note un-
der the same catchline following § 16-6-20.

18



NONPROFIT CORPORATIONS 16-6-26

(3) The registered agent of a corporation may resign by filing an origi-
nal written notice and one copy with the Division of Corporations and
Commercial Code. The division shall mail a copy of the notice of resigna-
tion to the corporation at its principal office in the state or country under
the laws of which it is incorporated. The appointment of the registered
agent ends 30 days after receipt of the notice by the Division of Corpora-
tions and Commercial Code.

History: C. 1953, 16-8-25.2, enacted by L.
1986, ch. 178, § 5.

16-6-25.3. Service of process on registered agent or direc-
tor of division.

(1) The registered agent who is appointed by a nonprofit corporation is an
agent of the nonprofit corporation upon whom any process, notice, or demand
required or permitted by law to be served upon the corporation may be served.

If a corporation fails to appoint or maintain a registered agent in this state,
or if its registered agent cannot with reasonable diligence be found at the
registered office, the director of the Division of Corporations and Commercial
Code is an agent of the corporation upon whom any process, notice, or demand
may be served. The director of the Division of Corporations and Commercial
Code shall be served with any process, notice, or demand by delivering to the
director, or with any clerk having charge of the corporation unit of the divi-
sion, together with copies of the process, notice, or demand. If any process,
notice, or demand is served on the director of the Division of Corporations and
Commercial Code, he shall immediately forward a copy of it by registered
mail to the corporation at its registered office. Any return of service on the
director of the Division of Corporations and Commercial Code is due not less
than 30 days after service on the director.

The Division of Corporations and Commercial Code shall keep a record of
all processes, notices, and demands served on the director under this section.
The division shall record the time of each service and the director’s action on
the service.

(2) This section does not limit or effect the right to serve any process, no-
tice, or demand required or permitted by law upon a corporation in any other
manner permitted by law.

History: C. 1953, 16-6-25.3, enacted by L.
1985, ch. 178, § 6.

16-6-26. Members — Classes — Provisions of articles of
incorporation or bylaws — Liability.

A nonprofit corporation may have one or more classes of members, or may
have no members. If the corporation has one or more classes of members, the
designation of such class or classes, the manner of election or appointment,
the qualifications and rights of the members of each class and any provisions
for termination or forfeiture of membership shall be set forth in the articles of
incorporation or the bylaws. The articles of incorporation or the bylaws may
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16-6-27 CORPORATIONS

contain provisions relating to the imposition of dues, assessments or other
charges on members and provisions restricting the transfer of memberships.

Members are not individually or personally liable for the debts or obliga-
tions of the corporation.

History: L. 1963, ch. 17, § 9.

16-6-27. Meetings of members — Annual and special meet-
ings.

Meetings of members may be held at such place, within or without this
state, as may be determined from time to time by the governing board or as
may be provided in the bylaws. In the absence of any such determination or
provision all meetings shall be held at the principal office of the corporation in
this state.

An annual meeting of the members shall be held at such time as may be
provided in the articles of incorporation or the bylaws. Failure to hold the
annual meeting at the designated time shall not work a forfeiture or dissolu-
tion of the corporation. If an annual meeting is not held within three months
after the time provided in the articles of incorporation or bylaws, an annual
meeting may be called by any ten members having voting rights or by mem-
bers having the right to cast ten per cent of the votes entitled to be cast at
such meeting, whichever is greater.

Special meetings of the members may be called by the principal officer of
the corporation or by the governing board. Special meetings of the members
may also be called by such other officers or persons or number or proportion of
members as may be provided in the articles of incorporation or the bylaws. In
the absence of a provision fixing the number or proportion of members enti-
tled to call a meeting, a special meeting of members may be called by mem-
bers having the right to cast one-third of the votes entitled to be cast at such
meeting.

History: L. 1963, ch. 17, § 10.
COLLATERAL REFERENCES

Am. Jur. 2d. —18A Am. Jur. 2d Corpora- Key Numbers. — Corporations & 191 to
tions §§ 948, 949, 953 to 957; 18B Am. Jur.2d 194.
Corporations §§ 1365 to 1367.
54531..!.5. — 18 C.J.S. Corporations §§ 539 to

16-6-28. Meetings of members — Notice.

Unless some other method of giving notice is prescribed by the articles of
incorporation or the bylaws, written or printed notice stating the place, day
and hour of all meetings of members and, in case of a special meeting, the
purpose or purposes for which the meeting is called, shall be delivered not less
than ten days before the date of the meeting, either personally or by mail, by
or at the direction of any of the officers of the corporation, or the officers or
persons calling the meeting, to each member entitled to vote at such meeting.
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CONSTITUTION OF UTAH

Mandamus as remedy to compel as-
gertedly disqualified judge to recuse him-
self or to certify his disqualification, 4§
A. L. R. 2d 937,

Number of changes of judges, statute
limiting, 104 A. L. R. 1494.

Party’s right, in course of litigation,
to challenge title or authority of substi-
tute judge, 144 A, T.. R. 1214,

Power of successor judge taking office
during term time to vacate, ete., judgment
entered by his predecessor, 11 A. L. R.
2d 1117

DPower of successor or substituted judge,
in ecivil case, to render decision or enter
judgment on testimony heard by predeces-
sor, 22 A, T.. R. 3d 922.

Practice of law, propriety and permis-
sibility of judge engaging in, 89 A. L. R.
2d 886.

Prior representation or activity as at-

ART. VIII, §4

torney or counsel as disqualifying judge,
72 A, L. R. 2d 443.

Relationship of judge to one who is
party in an official or representative ca-
pacity as disqualification, 10 A. L. R. 2d
1307.

Relationship to attorney as disqualify-
ing judge, 50 A. L. R. 2d 143.

Residence or ownership of property in
city or other political subdivision which
is party to or interested in action as dis-
qualifying judge, 33 A. L. R. 1322,

Right of party, in course of litigation,
to challenge title or authority of judge
or of person acting as judge, 144 A. L.
R. 1207.

Successor judge, authority in dealing
with unfinished business of previous judge,
54 A. L. R. 952, 58 A. L. R. 848.

Time for asserting disqualification, 73
A. L. R. 2d 1238.

Sec. 3. [Selection of judges—Method of —Basis of selection.]
Judges of the Supreme Court and district courts shall be selected for

such terms and in such manner as shall be provided by law, provided,
however, that selection shall be based solely upon consideration of fitness
for office without regard to any partisan political considerations and
free from influence of any person whomsocver, and provided further that
the method of eleeting such judges in effect when this amendment is
adopted shall be followed until ¢hanged by law. (As amended November
7, 1944, efTective January 1, 1945.)

Compiler’s Notes. qualifications of the justices and substi-

The amendment of 1943 was proposed by
Senate Joint Resolution No. 2, Laws 1943,
p. 188, and was adopted at the general
clection November 7, 1944, and became
cffective January 1, 1945. The amendment
deleted  the provisions relative to the

tuted thercfor the method of selection and
election,
Cross-Reference.

Election of Supreme Court and distriet
court judges, 20-1-7.1 et seq.

Sec. 4. [Jurisdiction of Supreme Court—Terms.]

The Supreme Court shall have original jurisdiction to issue writs
of mandamus, certiorari, prohibition, quo warranto and habeas corpus.
Each of the justices shall have power to issue writs of habeas corpus, to
any part of the State, upon petition by or on behalf of any person held in
actual custody, and may make such writs returnable before himself
or the Supreme Court or before any district court or judge thereof in
the State. In other cases the Supreme Court shall have appellate juris-
diction only, and power to issue writs necessary and proper for the
exercise of that jurisdiction. The Supreme Court shall hold at least three
terms every year and shall sit at the capital of the State.

Cross-Reference.
“Pﬁginal and appellate jurisdiction, 78-

-

Appellate jurisdiction.

is appellate only. State v. Kinder, 14 U.
(2d) 199, 381 P. 24 82.

Certiorari.
Under this section the Supreme Court,

The jurisdiction of the Supreme Court,
with the exception of extraordinary writs,

gmd not a justice thereof, is authorized to
issue a writ of certiorari, and a statute

256
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RAY M. [ARDING Wi Ot

HARDING & HARDING
ATTORNEYS AT LAW

306 WasT Main STERET
AMERICAN FORK. UTAN 84003
TawErnoNg: 786-7088

Attoraeys far PLAINTIEES

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

RICHARD I1.. JAMES, SHIRLENE A.
JAMES, DBRYCE DEAN, CAMILLA DEAN,
STEVEN K. MAXFIELD, SUSAN MAXFIELD,
William Millyate, Butty L. Millgate.
Paul . ttrol, Susan Stroh, ‘Mary K.
wraven, konald Mackay, Marie Mackay .
kebecca M. Kirby, Edwin W. Kirby, Dr.
Charles lHugyan, lYiayne ‘fundro, Sheila M.
Tondro, Keith Gurr, Boyd Prescott,

Vaun Prescott, Mike B. White, Ann G.
white, James Tebbs, Emily Tebba, Bonnie
Jdhite, Frod Kwiatkowski, Anne H.

terto Lhowski , Darwin W, Colton, Lynda

L. Ualtun, Kenneth Norton, Belva Nortun,
lLaciy Beagley, Esther Beagley, John
seagley, Sadice Beuayley, Stan Tacy,
Fatricia oy, Ronald Vincent, Bonnle
Tincent, Jay I dames, Emequne Lo James

SECOND AMENDED
VERIFIED COMPLAINT

Plaintiffs,
Vs,

JOHM W. DAVIES, ROBERT MILLARD,
JOHN C. 'THOMAS, and JOANN
ABPLANALP, and HI-COUNTRY ESTATES
HOMEOWNERS ASSOCTIATION, a non-
profit Utah Corporation,

Defendants. Civil No. C-81-8%60

— N - — i i e s A i S el S S it sl il t? kP P Al Vel V] 2 e i Nh P Nk S e’

COME NOW, the Plaintiffs and for causes of action agauins.
the Defendants assert, allege and complain as follows:

L. The Plaintiffs are residents of Salt Lake County,
State of Utah.

2. The Defendants, John W. Davies, Robaert Millard,
John C. Thomas, and Joanne Abplanalp, are residents of Salt Lako
County, State of Utah.

3. The Defendant, Hi-Country Estates Homeowners

Association, is a non-profit corporation formed under the laws of

EXHIBITT 1
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the State of Utah with its principal place of business in the
County of Salt Lake, State of Utah.
4. FEach of the Plaintiffs is o member of the Defendanr,

Hi-Country Homeowners Assocliation,

FIRST CAUSE OF ACTION

5. Pluintiffs' incorporate herein by referonce the
allegations made in paragraphs 1, 2, 3, and 4 of this Amended
Verified Complaint.

6. On October 15, 1980, a special meeting was called ol
the members of the Hi-Country Estates Homeowners Assoclation for
the purpose of electing a new Director.

7. After said meeting, Robert Millard was appointed as
the new director.

4. Robert Millard was not duly elecred at sald meeting
on October 15, 1980 by reason of the fact that absentee ballots hu
been illegally used. 7

9. Robert Millard is currently scrviag as a Director o
the Hi-Country Estates tHomeowners Association and has no legal
duthority rtu do so.

10. Robert Millard should be e¢njoined from taking any
further action as a Director of the Hi-County Estates Homeowners
Assoclation, and unless he is so enjoined, the Plaintiffs will

sutfer luucdiate and irreparable injury.

SECOND _CAUSE OF_ ACTLOM

I, Pluintiffs incorporate herein by reterence the
alleqgarions made tn Paragraphs 1, 2, 3, and 4 of this Amended
Veritfied Complaine.

L2. On February 28, 1981, an annual meeting of the
Hi-Country Estatcs Homeowners Association was held for the purpnse

of electing cthree new directors.
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1J. As a result of said meeting, John W. Davies, Roburt
Millard and John C. Thomas were installed as Directors of the
Hi-Country Estates Homeowners Association and are currently scrving

in that capacity.

14. The above Defendants were not legally elected as th‘i
new directors for the reason that Richard L. James, the lawful ;
holder of seven (7) proxy votes, one (1) given to him by John i
Beagley and six (6) given to him by Larry Beagley, was denicd the
use of the proxy votes.

15. ad Richard L. James been allowed to use said seven
(7) proxy votes, the Defendants would not have had sufficient votes
to be clectud as Directors.

l6. The above Defendants werc not legally elected for thc
reason that many of the proxy votaew cast 1n tavor of said
Defendant:s had not been legally obtainced and voted.

17. But for the . use of said illegal proxy votes cast 1n

ravor of the Defendants, the Defendants would not have had

sufficient votes to be elected as Directors.

. The above Detendants were nol legally elected o
veason that the By-Laws of the Hi-County Estates Homeowners
Assoclatilon prohibit a Director from serving concurrent tecms,
which thce Derendants are now doing.

19. John W. Davies, Robert Millard, and John C. Thomai
should be enjoined trom taking any further action as Directors of
the Hi=Coruncy Estates 'lomeowners Association, and unless they aroe
so enjolned, the Claintiffs will suffer Lumediate and irregparubl-:

Lnjury.

THIRD CAUSE OF ACTIGN

20. The Plaintiffs incorporate herecin by reference the
alleyations made in Paragraphs 1, 2, 3, and 4 of this Amended

Verified Complaint.

wu032¢8
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21. The Hi-Country Estates Homeowners Association has
taken legal action to enforce certain protective covenants of the
lfi-Country kEstates Subdivision upon individual members of the
Hi-Country kEstates Homeowners Association.

2). The Hi-Country Estates Homecowners Association hias
expended the funds of the Association in taking said legal action.

23. The Hi-Country Estates Homeowners A8sS0Clation wdas i
tormed for the express purpose of maintainiug and providing for ti
common areas, lncluding roads and streats.

24, The Hi-Country BEstates Homeowners Association has no
authority to enforce the protective covenants of the subdivision
against individual members.

25. Said actlions to enforce the restrictive covenants ar|
ultra vires and the Hi-Country Estates Homcowners Association
should be restrained from taken any further action to enforce saud
covenants against the individual members, and unless the
Assocliation is so restrained, the Plaintiffs will suffer immedial

and irrcparable injury.

FOURTH CAUSE OF ACTION

26. The Plaintiffs incorporate herein by reference the
atlegations made in Paragraphs 1, 2, 3, and 4 of this Amended |
Verified Complaint.

27. Therc presently c¢xists on revord certain protective
covenants agulnst the property contained in the Hi-Country Estabes

Subdivision,

2d. Sald protective covenants are i1lleqgal and void
baecause they were not properly enacted and bhocause they are v, |
29. There presently exists on recourd an amendment Lo tlhe

protective covenants mentioned above.
30. Said amendment is illegal and void because it wa:s not
properly enacted pursuant to the terms of the original protective

covenants and because the amendment is also vaque.

L0328
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FIFPTH CAUSE OF ACTION

37. The Plaintiffs incorporate hervin by retrerence the
allugations made in Paragraphs 1, 2, 3, and 4 of this Amended
Vaerificd Complalnt.

J8. An application has been {iled with the salt Lake
Planning Comuigsion seeklng a zoning change for the Hi-Country
Estates Subdivision for which application hearings have been
scheduled in the ncar future.

19, The Hi-Country Estates Homcowners Association and Lt
current Directors inténd in the future to participate in said
hearings,

40, Such participation by the i -Country Estates
Homesownars Association {5 expressly prohibited by its cerrilicate
of incorporation., Unless the Hi-Country Kutates illomeownors
Assoclation and its current Directors are prohibited from
participating in the scheduled hearings before the Salt TLake
Planning Commission, the maembars of the Association will sutioer

imnediate and irreparable harm.

SIXTH CAUSE OF ACTION

4.2. The Plaintiffs incorporate herain, by reterence, the
allegations made in Paragraphs 1 through 25 of this Amended
Veritred Complawnt,

45, The Lefendants, John W, Davien, Robert Miliard aned
John C. Thonas have 1llegally and wrongfully acted as Dircctors st
rhe fi-Conntry Estates llomeowners Assocliation Ly attempting to
enforae protective covenants against members of the ABSOCiation.

44. The Delfendants, John W, Davies, Robert M{Llurd and
John . Thomas have illegally acted as Directors of the Hi-Country
Fstates Homcowners Association by expending lunds of the
Association in attempting to enforce protective covenants against

Lts members.

w3033C
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45, The Defendants, John W. Davies, Robert Millard,
and Joanne Abplanalp have illegally and wrongfully acted as
Directors of the Hi-Country Estates Homuowners Association in thaeis
conduct of the clecrions which took place on October 15, 1980, and
February 28, 1981, as set forth above.

4G. The Plaintiffys have made a doemond on the Defendant:
to redress the wrongs complained of herein, but the Defenduant s
failed and refused, and still fail and refuse, to comply with the
Plaintiffs' demand.

47. By reason of the unlawful acts of the Defendunts
John W. Davies, Robert Millard, and Joanne Abpl&nalp the Detendant
Hi-Country Lstatcs liomeowners Association has been damaged in the
sum of TUHTREY THOUSAND DOLLARS (§30,000.0C;

48 . The Plaintiffs hava nn adequare remedy at law.

WHEREPOKE, Plainti! s pray for judgment agalast tho
Detendants as rollows:

L. DPursuant to Plaintiffs' First and Sccond Causes of
Action, for an Order determining that the current Directors ofb thoe
H-Counboy Hotates domneowners Assocliation woere not lawfolly oleorod
or appointod and cnjoining such Directors from taking any tariher
actions on behalf of the Association.

2. Pursuant to the Plaintifis' Third Causc of Action,
tor an Order determinlng that the fi=Country Estates Homeown: rs
Association han ao authority to enforce proloect fve covenants ot 1
Hi=-Countyy Matates subdivision upon individual mombers of the
Asteciation and enjoining the Assnciation irom any further
enrorcement or expoenditure of monies thoevetrnr.

Yoo Pursaant £o the Platatiftfs' Pourth Canse SEOACE o,
tor an Order determining that the protective covenants ;nd
amendments Lherero filed against the Hi-Country Bstates Subdivision
are unlawtul antt shall be removed.

4. Pursvant to the Plaintiffc’ Fiith Cause of Action,

toroan Order determining that the fi-Country Estates Homeownoers
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Assocaition has no authority to participuate on behalf of its
members in the hearings before the Salt Lake Planning Commission
with respect to a zsoning change for the Hli-Country Estates
Subdivision and for an Order enjoining any »such actions by thu
Assocaltion or its Directors.

5.‘ éuruuanc'to the Plaintiff’'s Sixth Cause of Action,
for Judgment in favor of the Defendant, Hi=Country Estates
Homeowners Association, and against the Defendants, John W. Daviocs,
Robert Millard, John C. Thomas, and Joanne Abplanalp in the sum of
THIRTY THOUSAND DOLLARS {$30,000.00} .

6. For actorney's fees, costs of court and for such
further relief as to the Court appears just and equitable in th.
premises.,

DATED this tﬂéé?:ay of November., 1981.

HARDING & HARDING
ATTORNEYS }'r LAW

Jez, Ql %’/W

M. HARDING
TORNEY FOR PLAINTI
P.O. Box 126
American Fork, UT 840073
756=7658
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EXHIBITM

IN The THIRD JUDICIAL DISTRICT COURT OF SALT LAKLE COUNTY

STATE OF UL AL
RICHARD L. JAMES, ET. AL., »*

Plaintiffs, hd Civil No. C-81-8560
vVS. . COURT'S RULING
JOIIN W. DAVIES, ET. AL., .

Defendants. *

BE IT REMEMBERED that on the 17th day of February,
1984, in the above-entitled court at Salt Lake City, Utah,
commencing at the hour of 9:00 a.m. the above-entitled
matter came on for hearing before the Honorable Scott Daniels

sitting without a jury. and the following proceedings were

had.
APPEARANCES :
For the Plaintiffs: R. Clark Arr.old, Esgq.
Lowe & Arnold
Valley Tower, Fourth Floor
50 Wes: Broadway
Salt Lake City, Utah 84101
For the Defendants: Con Kostopdlos, Esqg.

Attorney at Law
1095 East 2100 South, Suite 235
Salt Lake City, Utah 84106
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PRO C WD T NGS
(Excorpt of prococcina:s)

Tl CoU This 15 the case of Kicherd L. Jaces
and others verses John W. Davies and others, C-81-8560.

First cause of action rclated to the election and
it was dismissed.

The second causc of action related to the clection
of officers, and it was also cismmissed.

The third cause of action relatus to authovity to
enforce the covenants.

As I have read the covenants in light of the
testimony that's been presented, I'm of the opinion that the
type of homeownership that the Homeowners Association has
1s not a type of homeownership or land ownership contemplated
in the restrictive covenants and rule that the Homeowners
Association has no authority to enforce the restrictive
covenants.

On the fourth cause of action, the first portion
relating to the covenants themselves was dismissed.

The second relating to the amendment, I think I'm
compelled to rule that the amendment was not properly enacted.
First of all I just can't really read the restrictive covenantsd
themselves in such a way as to allow amendment before the
expiration of that term in 1995. But even if there were
some pmetnod to do that, I think it requires the consent of
the equitable owners 6f the propefty. So on either ground
I rule that the amendment is not properly enacted; 1t 1s

void.

LuGasi
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The fifth cause of action relating to the ability
of thoe lionmcownors Assoclation tu appearl and proeasent als Vicws
the zoning actions, I'Vu read the cases citoed ara the rule
cited, and I'm of the opinion that based upon the language 1n
the articles of incorporation, the Homeowners Association
does not have the right to hear zoning hearings.

On the sixth cause of action which relates to ultra
vires as well as I find as a matter of fact that there were
no funds used of the Homeowners Assocliation used to prosecute
actions to enforce the covenants. Therefore, I rule for the
Defendants on that particular claim.

The third part of the sixth cause of action relating
to the elections is moot and is dismissed based upon the
fact that the first cause of actions were dismissed because
of the election question I find to ke moot.

I do find that the directors acted in an ultra vires
matter in attempting to enforce the restrictive covenants.

And I suppose the issue of judgement they can't do that, but
I really find no damages in that respect since they didn't
use any Homeowner. Association funds.

I think that the action was p;osecuted on both sides
in good faith and both sides honestly felt they had a
legitimate position to take and do no: feel that attorney fees
are appropriately awarded to either side in this case. And
*eally since I ruled in favor of the Plaintiffs on some of
the 1ssues and in favor for the defendants on others, it's
difficult €0 =zme haw there's a prevalent party, and therefore,

award no costs.

in
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Now, did 1 cover evarything or dic [ leave something
out ?

MR. ARNOLD: No, Your Horor, just clar:fying on the
judgement. The judgement would be that the pcrmanent restrainiing
crder would 1ssue against enforcement of the covenants?

THE COURT: I think that's probably appropriate.
Any problem with the form of that procedure?

MR. KOSTOPULOS: No, Your Honor.

AUN The only additional question I might ask, the Court

may decline to respond, it being not perhaps properly before
the Court at the present time is this: In as much as the Coury
has ruled that the amendment to the covenants is invalid in’
as far as it being improperly enacted and in as much as the
amendment to the covenants is the source of mandatory membership
in the association itself, and in as much as we are coming
up very quickly to the February 28th anual meeting of the
association, I wonder if -the Court would address the issue
of whether or not that meeting should go forth or if there's
any point in doing anything with it or whether the associaticn
should simply be dissolved at this point?.

THE COURT: Well, I'm of the copinion that the amend-
ment was improperly enacted which seems ﬁo be the source of
mandatory participation in the association. I don't see any
feason why the association can't continue to hold its meetings
do what it wants to Jdo, Maybe sVen téll people if they czn't
be members, they can't drive on the roads or something. But

as 1 reed the documents, I just see no -- I jJust cannot come

to the conclusion that that amendment was validly enacted

/ _J
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And I don't krow 1f 1 can tell you what (hc next step 1s.

really don't think 1t was =-

MR. ARNOLD: I will preparce the fincings.

THE COURT: Would you submit those to Mr. Kostopulos?

MR. ARNOLD: I will, Your Honor.

THE COURT: All right. Again, I appreciate tl.e

way it was handled. It was a vary well tried case and thc

areas that were submitted were presented verv woll,

(Whereupon, the proceedings were concluded.)

I
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CERTIFICATLE

~

SPATEH Ol CTAN )

COUNTY OF SALT LARE )

I, Susan S. Sprouse, do hereby certify that
I am a Certified Shorthand Reporter and Notary Public in
and for the State of Utah:

That as such Reporter, I attended the hearing
of the foregoing matter and thereafter reported i1n Stenotype
all of the testimony and proceedings had, and caused said
notes to be transcribed into typewriting, and the foregoing
pages numbered from 2 to S5 inclusive, constitute a full,
true, and correct report of the same.

DATED at Salt Lake City, Utah, this 23rd day of

February, 1984.

Susan S. Sprouse, CSR/RPR
My commission expires:

November 1987
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R. CLARK ARNOLD

Lowe & Arnold " .7 _ﬁg{;f i

Attorney for Plaintiff h G

Valley Tower, Pourth Flooc
50 wWest Broadway
Salt Lake City, Otah 84101
Telephone: (801) 521-5466
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAR

RICHARD L. JAMES, et al.,
Plaintitts,

PINDINGS OF PACT AND
CORCLUSTONS OF LA

vs.

JOHN W. DAVIES, et al,,
Defendants,

—

v’.

BAGLEY & COMPANY, et al., Civil ¥o, C-81-8560

—~ W

Third Party Defendants, Assigned to Judge Daniels

The above-entitled matter came on for hearing on Monday,
Januacy 9, 1984, at the hour of 10:00 a.m. Various of the plain-
tiffs were present and were represented by :their attorney, R.
€lark Arnold. M:z. Arnold did not repcresent all of the plain-
tiffs, however, some of them tepresenting thenselves
individually;. to wit: Edwin Kirby, Dr. Charles Hagen, Keith
Qurz, Stan and Patricia Tacy, Emily Tebbs, and Shoila Tondro. Of
tne individual plaintifts appearing pro ge, only Reith Gurrt
appeared cepresenting himself., The defendants were present and
répcesented by their attocrney, Con.Kostopulos. The trial con-
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L

CAHIBITg§ |

Fad o 2 can 24

.

4yQ33



tinued until Januacy 17, 1984, at which time both parties rested.
During the course of the trial, both parties presented witnesses
and submitted evidence {n support of their cespective positions.
Upon the closing of this matter, the Court continued until
Pebruary 10, and later continued until Pebruacy 17, 1984, closing
arquments. In the interim, the parties subaitted a Memorandum of
Points and Authorities in support of thct:;:ccppctivo positions.
The matter having finally been closed, and the Coucrt having cone-
sidered all of the eviderce presented, and being fully advised in
the premises, now makes and cntq:l the tolloutng tindtnq of fact
and conclusions of law, :

PINDINGS QF PACT

o
Pindings With Regard to Jurisdigg,>n gg'vggggfif

1. The Court finds that the plaintiffs and defendants
were residents of Salt Lake County, State of Utah.

2. The Court finds that the property in dispute in this
matter is sjtuated in Salt Lake County, State of Utah,

3, The Court findr that the Hi-Countcy Bstates, Phase I
Homeowners Assuciation is a non-profit corporation organized
under the laws of the State of Utah with its principal place of
business being in Salt Lake County, Utah,

4. All of the actions complained of in plaintcitts’®
Complaint and all actions complained of |in
Counterclaims cccur-ed {n Salt Lake County, Utah.
Findings with Pegard to Plaintiffs' Ficst Cause af Action

S. With regard tn the plaintiffs® allegations in their
first causy of action regarding the election of Mr, Robert
Millard as a director of the Homeownets Association at the
October 15, 1980 special meeting, t*e Couc* finds cthat Mr.
Millard was subsequently oroperly appointed and/or elected on at

defendants'

52/2~4 Findings, Page 2
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least one occasion as a director of the Association and thereforce \
the complaints raised {n plaintiffs' first cause of action are \
moot . 1
6 The Court finds that plaintiffs' have suffered no
damages as a result of any alleged improper election of Mr.
Millard as a director at the October 15, 1980 special meeting.
Pindings With Regard to Plaintiffs' Second Cause of Action
7. With regazd to the plaintiffs’ second cause of
action, the Court finds that John W, Davies, Robert Millard and
John C. Thomas, defendants herein, were properly elected as
directors of the Homeowners Assoclation and thersfore the allega-
tions raised in the plaintiffs’ second cause of action are moot. )

8. The Court finds that the plaintiffs have suffered
no damage as a result of any alleged improper election of Messrs
Davies, Millard and Thomas at the Pebruacry 28, 1381 annual
meeting.

Pindings With Regard to Plaintiffi's Third Cause of Action

9. The Court finds that the Hi-Country Estates, Phase
I Homeownecrs Association has taken action to enforce the protec-
tive ccvenants upon owners of property in Hi-Country Estates,
Phase I, to wit: filing various lawsuits, {ncluding a lawsuit
against Shiclene and Richard James and has threatened to file
lawsuits against other property Qwners,

10, The Court finds that the Association has expended
no funds in taking such action.
l11. The Court finds that the word ®cwner of property®
_as that term 1s used In the protective cCovenants, was not
intended to include the homeowner‘s assocfation as an owner such
as would entirled ir g bring action against another ownec og———
property focr viclation of the covenants. B

52/2-4 Findings, Page 3
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et 12, The Court finds that the purposes for which tg:\\\
Vd

Hi-Country Estates, Phase I Homeowners Association was {incoc-
rated do not include enforcement of the protective covenants.
13, nds on is

restrained and enjoined from enforcing the protective cdben.nts.
the plaintiffs will suffer injucry for which they have no adequate
remedy at law.

Pindings With Regard to Plaintiffs®’ Pourth Cause of Action

14. The Court finds that protective covenants were
recorded against the property located in Bi-Country Estates,
Phase I in two separate documents, both recotded on March 22,
1974, to wit: a basic set of covenants containing genecal
restrictions and an amendment to that basic set of covenants.

1S. The Court finds that the dasic set of covenants was
executed on the date it bears, June 15, 1970,

16. The Court finds that the amendment to the covenants
was executed on the date it bears, Apcil 6§, 1973.

17. The Court finds that the basic set of covenants was
prepared at a time when the grantor therein was the equitable
owner of the property located within Phase I.

18, The Court finds that at the time the amendment to
covenants was prepared, April 6, 1973, the purported grantor was
not the equitable owner of a majority of the property located in
H{-County Estates Phase I.

19. The Court finds that the protective covenants pre-
pared on June 15, 1970 are not vaque or ambiguous in thelr con-
tent.

20. _The Conurt finds that the covenants executed June

15, 1970 by theic terms, pronibit smendment for a period of
¢twénty-five years following their mxecution.

2l. The Court finds that. the amendment dated April 6,
1973 w33 intended to take effect immedliately Ethereaftst and

— e
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therefore sooner than 25 years after the execution of the basic
e —

covenaats.
Pindings With Pegard to Plaintiffe' Pifth Cause of Action

22. The Court finds that the Articles of Incorpocation
of Hi-County Eétates Phase I Howeowners Association do not
include a specific grant of authority allowing the Assoclation to
appear at zoning hearings to represent the members.

23. The Court finds that the Articles ol Incorpocation
of Hi-Councy Estates Phase @ Homeowners Association do not
include as a purpose of the Association, acting in & represen-
tative capacity on behalf of the members of the Association at
zoning hearings.

Pindings With Regard to Plaingiffs' Sixth Cauge of Action

24. The Court finds that the Acticles of Incocrporation
and the Bylaws of the Hi-County Eatates Phase I tHomeowners
Association do not provide a grant of authority for the directors
to take action to enforce the protective covenants against ownecs
of property in Hi-Tounty Estates Phase I.

25. The Court finds that the actions by directors in
attempting to enfirce the covenants in the name of the
Association against property owners in Hi-County Estates Phase I,
as found above, was ultra vires to the power of the Association.

26, The Court finds that although the Association did
take action in an attempt to enforce the covenants against indi-
vidual property nwners, no funds of the Association were expended
in doing so and therefcce there has been no damage suffered by
the Association by reason of such actinnsg,

Findings With Reqard to D« fendants'® Counterclaims

21. The Cnurt ‘inda that the defendants voluntarily
abandoned their counterclaiss against the plaintifts without pre-
senting evidence therecn.

Fittdings With Reqard to Attorneys’ Pres

53724 findiags, Page §

-.-.—-—...-—.T

-

-« gum—

e AR en 2t w

w3084



28. The Court finds that both the plaintiffs and defen-
dants presented their various claims in this lawsuit in good
faith and did so based upon a legitimate belief in the cocrect-
ness of their position.

Pindings With Regard To JoAnn Abplanalp.

29, The Court finds that the only claims against the
Defendant JoAnn Abplanalp involved the elections referenced in
the Pirst and Second causes of action. Inasmuch as the coucrt has

found those to be moot, all claims against Abplanalp acte also
B|oot.

CONCLUSIONS OP LAW
Based upon the foregoing findings of fact, the Court now
enters the following conclusions of law.
1. Jurisdiction and venue ace properly before this Court to
hear the Plaintiff's and Defendant's coaplaints against each
other and to render relief thereon,

2. The plaintiffs® first cause of action should be
dismissed with prejudice.
3. The plaintiffs’' second cause of action should be

dismissed with prejudice,

4, The plaintiffs should de granted relief on their hirl
cause of action against the defendant Hi-Country Estates Phase T
Homeowner's Association and the defendant directors theceof, and
the HHi-County Estates Phase I Homeowners Association and the
directors thrreof, in their capacity as directors, should be per-
manently restrainea and enjoined from attempting to enforce the
protective covenants.

5. The defendants are entitled to a judgment by the Court
declaring that the basic protective covenants executed on June
15, 1970 and recorded on March 22, 1374 are not vague Of ambi-
guous and do constitute a prescnt and continuing servitude upon

52/2-4 Pindings, Page 6
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the property located within Hi-County Estates Phase I; however,
the plaintiffs are entitled to a judgment of the Court declaring
that the amendment to said protective covenants, prepared April
6, 1973 and recorded March 22, 1974, wvas improperly enacted and
is void.

6. The plaintiffs are entitled to a judgment by the Court
that the directors of the Homeowners Association ace prohibited
from representing the association or members thezeof at zoning 5
hearings and a permanent restraining order should issue against
the Association and directors thereof from pacticipating in such
hearings,

7. The plaintiffs are entitled to a judgment by the Cour*
that the defendarts acted ultra vires in attempting to enforce {
the protective covenants againat property owners in Hi-Country
Estates Phase 1. The restraining ocder herptofore provided with b
tegard to the plaintiffs® cthird cause of action should also be {
entered with regard to the sixzth cause of action. No monstacy
damage should be awarded to plaintiffs on this cause of action.

8. The defendants' Counterclaims against the Defendants ‘
should he dismissed with prejudice. !

9. All claims against JoAnne Abplanalp should be dismissed
with prejudice.

10. Bach party should bear their own costs and attorneys'
fees incurcred herein. .
DATED this __ J.J day of Macrch, 1984. L
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MAD 2701537

Y Al '
- .. ;m,(u _&L" L“,é P

R. CLARK ARNOLD

Lowe & Arnold

Attorney for Plaintiff
Valley Tower, Fourth Floor
50 West Broadway

Salt Lake City, Utah 84101

Telephone: (801) 521-5466
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

RICHARD L. JAMES, et al., )
Plaintiffs, )

vs. ) JUDGMENT
JOHN W. DAVIES, et al., )

Defendants, )

vs. )
BAGLEY & COMPANY, et al., ) Civil No. C-81-8560
Third Party Defendants. ) Assigned to Judge Daniels

The above-entitled matter came on for hearing on Monday,
January 9, 1984, at the hour of 10:00 a.m. Various of the plain-
tiffs were present and were represented by their attorney, R.
Clark Arnold. Mr. Arnold did not represent all of the plain-
tiffs, however, some of them representing themselves
tndividually; to wit: Edwin Kirby, Dr. Charles Hagen, Keith
Gur¥; Stan and Patricia Tacy, Emily Tebbs, and Sheila Tondro. Of
the individual plaintiffs appearing pro . se, only Keith Girr
dppeéared representing himself. The defendants were present and
representad by their attorney, Con Kostopulos. The trial cori-

52/5 Judgment, Page 1
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tinued until January 17, 1984, at which time both parties rested.
During the course of the trial, both parties presented witnesses
and submitted evidence in support of their respective positions.
Upon the <closing of this matter, the Court continued until
February 10, and later continued until February 17, 1984, closing
arguments. In the interim, the parties submitted Memorandum of
Points and Authorities in support of their respective positions.
The matter having finally been closed, and the Court havin§ con-
sidered all of the evidence and memorandum presented, and being
fully advised in the premises, and having heretofore signed and
filed its findings of fact and conclusions of law, Now, there-
fore, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:

1. The plaintiffs' first cause of action 1is hereby
dismissed with prejudice.

2. The plaintiffs' second cause of action 1is hereby
dismissed with prejudice.

3. The plaintiffs are hereby granted judgment against the
defendants on their third cause of action, and the Defendant
Homeowners Association and the Directors thereof, individually in
tHeir capacity as Directors, are hereby permanently restrained
and enjoined from taking action or expending funds of the
Azfociation to attempt to enforce the protective covenants
again#t property owners of property located in Hi-County Estates,
Phase T,

4. The defendants are heréby granted a judgment againit the
plaintiffs on the plaintiffs' tourth cause of action to the
extent that the Court hereby declares that the protective cove-
nants executed June 15, 1970 and recorded on March 22, 1974 to be
valid and enforcible restrictions and servitudes on the property
lcdcated in Hi-County Estates, Phase I. The plaintiffs, however,

52/5 Judgment, Page 2
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are hereby granted judgment against the defendants on said fourth
cause of action to the extent that the Court hereby declares that
the amendment to said protective covenants prepared April 6, 1973
and recorded March 22, 1974, is void and unenforcible.

5. The plaintiffs are hereby granted judgment against the
defendants on their fifth cause of action and the Directors of
the Hi-Country Estates Phage I Homeowners Association, in their
capacity as directors are hereby permanently restrained and
enjoined from appearing at Planning Commission or zoning meetings
or hearings in a representative capacity on behalf of the asso-
ciation or of the individual property owners of property in
Hi-County Estates, Phase I.

6. The plaintiffs are hereby granted Jjudgment against the
defendants on their sixth cause of action and the Hi-Country
Estates Phase 1 Homeowners Association and the Directors thereof,
in their capacity as Directors, are hereby permanently restrained
and enjoined from taking any action or expending any Association
funds to enforce or attempt to enforce the protective covenants
against property owners of property located in Hi-County Estates,
Phase I.

7. All claims against the Defendant JoAnn Abplanalp are
hereby dismissed with prejudice.

8. The defendants having abandoned their counterclaims
against the plaintiffs, the same are hereby dismissed with preju-
dice,.

9. Each part is hereby ordered to assume their own costs
and attorneys' fees incurred herein.

DATED this __) & day of March, 1984.

~S;L&i#[>ﬂxxxégg

SCOTT DANIEWR
District Judge

ATT.5T
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Attorney for Plaintiffs
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CERTIFICATE OF INCORPORATION

oF

H1-COUNTRY ESTATES HOMEOWNERS ASSOCIATION

KANOW Al MEN BY THESE PRESENTS:

I, CHARLES E. LEWTON, acting as the incorporalor of a corpora-
Gon under the Utah act governing the furmation of non-prulit corpuratiuns,
du hereby adapt the folluwing Certilicate of Incorporation fur such corjur-
aton:

FIRST: The name of this Corporation is Hi-Country Estates lome-
owners Association, hervaflter called the ""Association, '

SECOND: The term aof existence of this Associatiod will be perpetual,

THIRD: This Assuciation is not organized for pucuniary prolit or
gt to the members thereol, aand the specilic purposcs [or which it e
lorined wre tu provade for mainlenance, upkesp and prescrvation of the
plrevis reoads and conuuon arca withina that cerlain tract of property describ-
cd as;

Hi-Country Estates,” located in Salt Lake County,
Sltate of Utah, Phase I,

awnd wlso to wnclude additional phascs of Hi-Country Estates and the home-
owners located withia such additional subdivisions as may be mutually bene-
ticial fur the members hercol and the homeowners of the adjoining sub-
divisions, This Assouciation i1s-also formed to promote the health, safety
and wellure of the residents within Hi-Country Estates and any additions
thereto as may hervafter be brougnt within the jurisdiction of this Association
tor this purpose lo:

(a) Eaxcrcisce all of the powers and privileges and to perforin
all ol the duties and obligations of the Association as sct focth in that cer-

EvereTTt E. Danuo

ATTORANLY AT Law

7BO CLAST CINTER STmCCY
(swstc 2)

MIDVALE, UTAM 8404l

EXHIBIT A
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tain Prolcective Covenants [or Hi-Country Estates, located in Salt Lake
Counly, State of Utah, Phase 1, as amended, which is applicable to the
property, and as the same inay be amenaded {rom Lime Lo Lime as therein
provided;

(b) Fis, levy, collect and enforce payment by any lawful
micans, all charpes or assessinents pursuaal Lo the terms of the Prutec-
Live Covenants, as amuended, and as provided in the By-laws adopted by
the Association; to pay all expenses in connectiun therewith and all office
and other eapenses incdent o the conduct of the busiaess of the Associa-
von, ancluding all licenses, taxes or governmental charges levied or ame-
posed against the property of the Association;

(¢) Acquire by gilt, purchase or otherwise owa, hold, 1m-
prove, build upon, operate, maintain, convey, scll, lease, transter, de-
chicate Jor pablic une o otherwise disposce of el i perscnal property an
conncotion wath the atlairs of the Association,

(d) Berrow money, and with the assent ol two-thards of the
members mortpage, pledge, deed intrust or hypulhuc.\h: any or all uf us
eal v personal property as securily for maoney borroswed ar debts ineurred,

(¢) Dedicate, sell or transfer all or any part of the common
arva or road system to any public agency, authority, ur utibity for such
purposes and subject to such conditions as may be agreed to by the e -
bers;

(f) Purticipate in mergers and counsolidations with other non-
prolit corpurations orpanized for the sdme purposes ur anncx additional
residential peoperty, ruad systems and common area, for any contiguous
Wreas,

() Have and to exercise any and all powers, rights and
privileges which a corpuration organized under the Non-Profit Corporation
Law ol the State of Utah may now or hercafter have or excrcise;

(h) The Association shall have no-capital stock and no divi-

-2
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dends or other pecuniary prolits shall be declared or paid to any member
or director of the Association as such;
(i) The Association has no power to carry on propaganda

altempt to intluence legislation, or take part in a pulitical campaign,

Every purson or entity who is a record owner of a fee or undivided
tee anterest an any Lot wiich is subject by covenants or record Lo assess-
ment Ly the Ausociation, including purchasers under contract, shall be a
member of the Association, The foregoing i8 not intended to include per-
suns or entitics whe huld an interest merely as scecurity {ur the performance
ol an obligation, such as Mortgugees. Membership shall be appurtenant to

and may not be separated [rom ownership of any lot which is subject to assess

ment by the Associatiun,

Members shall be entitled to one vote for cach Lot owned, A-l.ot
can wiay Lot as platted and/or divided as provided o the protective

Sheai!
Covenants,  When taore thap oae person holds aa tnterest in any Lot, all
sweh persons sball be inembers, The vote for such st shall be exercised
as they among thennselves determune, but in no evert shall more than une
sole be cast with respect Lo any Lot,

The wtlairs ol this Association shall be managed by a Board of three
irectors, who need not be members of the Association., The number of
Disectors may be changed by amendment of the By-Laws of the Ascociatiua,
e nawines and addresses of the persons who are to act in the capacity of
Dovectors until the selection of their successars are:

.
Nae Address

— ———

Charles B, Lawton PO, Box 1901
Jackson, Wyoming

Keth Spencer Casper, Wyoming

Tony Mascaro 4505 Weet 12600 South
Riverton, Utah

-3a
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At ihe first annual meeling the members shall clect three Dirvclors

lor a teem of one year, and at each annual meeting thereafter the members

shall ¢lect the number of Directors provided in the By-laws for a term of

cam e e e cetimmmion aaene

une year,
The Assuciation may be dissolved with Lthe assent given in writing and
signed by not less than twe-thirds of all members; provided, hiowever, that
the wgsvts must then be dedicated to an appropriate public agency to be used
tor purposcs sunilar (o thuse for which this Assouciation was created, ur n
the event that such dedication 18 refused acceptance, such assets shall be
pranted, conveyed and assigned to a non-prolit corporation, assovciation,
trust ar other orgamization to be devoted to such similar purposcs,
The wddress of this Association's vegistered offce in the State of
b s LGy Bos L, Riverton, Utah, and the name of s regostered apgent
winl s addreess oy, idverett B, Dahl, Attorncey at Lav, 760 Fast Center Street,
Modvale, Urahe a4047,
Aravndment ol thes Certifieate shall require the assent of seventy-
Lo percent of the entive membership,
The e and address of the Incorporator is: Charles E, Lewton,
oo Box 1901, Jachson, Wyomang.
5 b
INCWTT TS WHEREOF, 1 have hereunto set my hand this O¢ —

day ol danuary, 1972

//// T )
/ﬂ/{_/w rﬁé: == _‘:_“(;/://

Charles £, lLcewton

e bl QF UTATE )
hy,
Vaunty of Salt Take)
I herchy cortity that on the 30 - day of January, 197¢, CHARLES
Fo LEWTON, personally appeared before me, who being by me [irst duly

sworn, declared that he 18 the person who signed the farcgoing documnecnt

as ancoryorator, and that Lthe slatements therein contained are true.,

&

o
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WJTNESS my hand and notarial seal the day and year last above

writlen,

My coinunission eapires:

r'.
AT P

._[(/.’[" s 191 3

NOTARY PUBLIC

Residing at:

A c/uv—fi L‘w
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The name af the Association is Hi-Country Eatatss Homeowners Assoclation,
hereinufter raferred to as the "Association." The principul offica of the Assocliation
shall be locacted at 13300 South 7370 West, Salt Lake Gify, Utah, but meatings of members
and directors muy be held at such places within or without the Scace of Utah, as auy be

designated by the Board of Directors.

ARTICLE II
Definitions

Section 1. "Association shall meaa and refer to lii-Country Estaces Homsowners
Association, its successors and assigns.

Section 2. '"Properties” shall mesn and refer to thuat curtain redl property
known s Hi-Country Estates, locacted in Salt Lake County, State of Utah, Phase 1, 4ad
such additions thereco as may hersafter be brought withia the jurisdiction of the
Aagociacion,

Section 3. "Common Area" shall mean all real property owned by the Association
for the common use and the enjoymsat of the Owners, to include the roed und screet system,
and the common areas usad for mail delivery, garbags collection and school bus pickup.

Section 4. "“Owner" shall mean and refer to the record owner, whether one or
wmore persons or entities, of tha fea simple title to any lot which {s a part of the
property, including persons or entitiss purchasing a.let under contract, but excluding
thoss having such interest mersly.as security for the performancs of an obligscion.

Section 5. "Protecti{ve Covenants" shall mean and refer to the Declaraciaon of
Protective Covenanta applicabls to the property, as the nams may be amandsd from fime
to time.

Section 6. ‘Member? shall wmesn and refer to those persons encicled to weaber-
ship as provided {n the Protective Covenanta, Certificats of Incorporation, and Chuse
By-Laws.

ARTICLE III
MEETING OF MEMBERS

Section 1. ANNUAL MEETINGS, The first anaual msating ol the members shall be
held wichin one year from the dace of incorporation of the Association, and each
subsequent regular annual maeting of tha members shall be hald on the same day of the
same month of aach year thereafter, ac tha hour of 8:00 o'clock P.M. 1f the day for the
anaual meeting of the membars is a legal holiday, the seating will be held ac the same
hour on cthe firac day following which is not a legal heliday.

Section 2. SPECIAL MEETINGS. Special meetings of tim members may be called at
any time by the Presideat or by the Board of Directors, or upoa written request by notC
lesa than one-fourth of the mewbers,

Section 3. NOTICE OF MEETINGS. Written nocice of cach meecing of che members
shall be given by, or at the direction of, the Secrstary or person auchorized to call the
asecing, by mailing a copy of such nocics, postaye prepaid, ut leusc. fifreen days before
such meeting to each member entitled to vote thereat, addressed co che member's address
last appearing on the books of the Associacion or supplied by such member to the Association
for the purpose of notice. Such notice shall specify the place, day and hour of the mest-
ing, dnd, in the case of a special meecing the purposs of the weeting,

Section 4. QUORUM. The preseance at the meecing of members entitled to cast,
ia person or by proxy, one-tenth of the votes shall constitute a quorum for any action
except 48 otherwise provided {n the Certificats of Incorporscion or chese By-Laws. If,
however, such quorum shall not be present or-reprasented at any meeting, the members
encictled to vots thereat shall have power TG™adYouth the mescing from time to time,
without notice other than announcament at the meeting, until & quorum as aforesaid shall
be present or be represeated.

Section 5. PROXIES, At all meetings of members, sach member may vote in persca
or by proxy. All proxies shall be in writing and filed with the Secretary. Every proxy
ahall be ravocable and shall automatically cease upon conveyance by the member of his lot.

EXHIBIT B:soace
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Section 2. TERM OF OFFPICE, BRach Dirsctor shall serve a thres-year term, none
of which shall be concurrent. This was enacted so that one Director would bes elacted each
year at the Annual Meeting, replacing tha outgoing Director whoss tatm has sxpired, as
was established by amendment as voted on by the members in the Annual Meeting held
October 23, 1975.

Section 3. REMOVAL. Any Diractor may be removed from the Board, with or
vithout cause, by a majority vote of the members of the Assoclation. In the evenr of
death, resignation .or removal of a Director, his successor shall be slected by the
Temailning members of the Board and shall serve for the unexpired term of his predecessor.

Section 4. COMPENSATION. No Director shall receive compensation for any servic:
he may render to the Association. However, any Director may be reimbursed for his actual
expenses incurred in the perforuunce of his duclas.

Section 5. ACTION TAKEN WITHOUT A MEETING. The Directorsshall have the right
to take any action in tha absance of a meeting which they could take ac any wmeetiny by
obtaining the written approval of all the Directors. Any action 30 approved shall have
the same sffect as though taken at & meeting of the Diresgors,

ARTICLE V
Nomination and Blection of Directors

Section 1, NOMINATION. Noaination for eslection to the Board of Directors
shall be made by a Nominating Committes. Mominatiocns may also bes made from cthe floor
at the annual meeting. The Nomineting Committee shall cousist of*s Chairman, who whall
be & member of the Board of Dirsctors, and two or more mambers of the Association. The
Nominating Committee shall be appointed by the Joard of Directors prior to each annual
meeting of the members, to serve from the clase of such sanual meetiag uncil the close of
the next annual meeting and such sppointment shall be annouaced at each unnual meecing.
The Nominating Coumittee shall muke as many nomiaations for the Board of Directors as it
shall, in its dilscrution determine, but not less than the number of vacanciss chat are Co
be filled. Such nominations may be made [rom amoang memburs or non-members.

Section 2, ELECTION Election to the Board of Directors shall be by secret
written ballot. At such elaction the members or their proxies may cast, in respect Co
each vacancy, as many votes as Chey are entitled co exsrcise uader the provisions of Che
Declaration. The persocas receiviag the largest number of votas shall be slecced.
Cusulative voting is not permitted.

ARTICLE V1
Meetings of Directors

Seccion 1. RECQULAR MEETINGS. Regular msecings of the Board of Di{rectors shall
be held monthly without notice, at such place and hour as may be fixed from time co tias
by resolution of the Board. Should said meeting fall upon a legal holiday, then thac
asscing shall be held uc the sume time on the next day which is not a legal holiday.

Seccion 2. SPECIAL MEETINGS., $pecial meecings of the Board of Directors shall
be held when called by the President of the Associatiom, or by any two Dirsctors, afcer no
less than cthree days noctice to each Director.

Section 3. QUORUM. A majority.of the number of Directors shall consticuta
s quorum for che transaction of business. Every act or decisioa done or mude by a
majoricy of the Oirectars presenc at a duly held mseting ac which a quorum L{s present
shall be regarded as the act of the Board.

ARTICLE VII
Powars and Ducies of the Board ef Directors

Section 1, POWERS, The Board of Directors shull have power to:

(a) .Adopt and publish rules and regulations goveraning the usa of roads,
streets, common area and facilities, and the personal conduct of the members and their
guests thereon, and to establish penalties for the infraction thereof;

(b) Suspend the voting rights aad right to use of the recreational facilities o:
4 meaber during any period in which such members shall be in default in the payment of any
assassmenc levied by the Aswociacion. Such rights may also be suspeaded aftar notice and

heariag, for a period not to exceed sixty days for infracction of pudblished rules and
regulacions;
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of Directors;

(e) Employ a manager, aa independent contractor, or such other employess as thay
deem necessary, and to prescribe their ducles.

Section 2. DUTIES. It shall be the duty of the Board of Directors to:

(a) Cause to be kept a complete Tecord of all its acts and corporate affairs
and to present a statement Chereof to the members at the annual meeting of the meabers,
or at any special meecing when such statement is requested in writing by not less than
oane-fourth of members who are entitled.co vote.

(b) Supervise all officers, agents and employees of this Association, and to
see that their dutleus are properly performed;

(¢) As more fully provided in the Pyotective Covenunts, as smended, to:

(1) Pix the amount of cthe annual assessment ayainst each Lot at least
thirey (30) days i{n advancs of each unnual asvessment period;

(2) Send written notice of each assessment Co svery owner subject
thareto at least chircy (30) days in advance of such annual assessment period;

(3) Forclose the licn against any property for which assessasncs are
not pald within chirty (30) days after dus dats or to bring an action at law
ugainst the owner personally obligated to pay thes siwe.

(d) 1lssue, or to cause an appropriate officer to issue, upon demand by any
person, a certificace secting focth whether or not 4ny ussessmeat has beea paid. A
reasonable charge may be mude by the Board for the Lssuance of such cercificates. If
s certificate states an assessmant has been paid, such certificate shall be conclusive
evidence of such payment; ‘

(s) Procurs and malatain adequats liabllity and hazard insurance on property
owaed by the Assoclation;

(£) Cause all officers or employees having fiscal responsibilities to be
bonded, as cthe Board may deem apprapriace;

(8) Cause the common area and road system to be wmaincained.

ARTICLE VIII
Officers aad Their Duthas

Section 1, ENUMERATION OF OFFICEB. The officers of this Association shall by
8 President and Vice-President, who at all times will be wambers of the Board of Directors,
a4 Secretary, a Treasurer, and such other officers as the Board may from time to Cime by
‘Tesolution create. The Secretary and Treasursr may be the same persoan.

Section 2. ELECTION OF OFFICERS, The election of officers shall take place at
the first meeting of the Board of Directors following each annual neecing of the meabers.

Section 3. TERM. The officers of this Assoclation shall be elected annually by
the Board und edch shall hold office for one year unless ha ahull sooner resign, or
shall be removed, or atherwise disqualified to serve. ’

Section 4. SPECIAL APPOINTMENTS, The Board may eloct such acher officars as
the uffairs of the Assoclation may requirs, sach of whom shall hold office for such period,

have such wuchority, and perform such duties as the Board may. froa time to times. determine.

Seccion 3. RESICNATION AND REMDVAL, Any officar may be removed fxom office
with or without cause by the Board. Any of?icar“-ay reaign at sny time giving written
notice to the Board, the Prasident or the Sacretary, Such resignation shall take effect
on the date of receipt of such notice or at any, later time specified therein, and unless

otherwise specified therein, the acceptance of such resignactioa shall noc be necassary to
make {t effective. .
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Section 8, DUTIBS,.The ducies of the officers are as follows:

(a) PRESIDENT. The President shall preside ac all meecings of the Board of
Directors, shall see that orders 4nd resolutions of the Bourd are carried out, shall sign
all leases, mortgages, deads and other written instTumencs and shall co-sign all checks

and promissary notes.

(b) VICE-PRESIDENT. The Vice-Prasident shell act in the pluce and scead of
the Presidant in the evenc of lhis abuence, inability or refusal to act, and shall exercise
and discharge such other dutiss as may be required of him by the Bourd.

(c) SECRETARY. The Secrstary shall record the votes and keep the minutes of
all meetings and proceedings of the Board and of the members; keep the corporate seal
of the Association and affix it on all papers rasquiring said seal, sarve notice ot
meecings of the Board and of the wmembers; keep appropriace current records showing members

of the Association together with thei{r addresses, and shall perform such other dutias as
required by the Board.

(d) TREASURER. The Tressurer shall receive and deposit in appropriate bunk
sccounts all monies of the Association and shall disburse such funds «s directed by
resoluction of the Board of Directors; shall co-sign all checks and promissory notes of
the Association; keep proper books of account; Ceuse an annual audic of the Association
books to be made by a Public Accountant at the completion of each fiscal year; and shall
prepare an annual budget and a stutement of income and expendituras to be prasencted to the
meombership ac its regular annual meetiny, and deliver a copy of sach to the members.

ARTICLE IX
Coamittess

The Association shall have the right to appeint wembers of the Architecctural
Coatrol Committee, as provided in the Protective Coveanants, at asfich time as all Lots
in the Tract have bean s0ld by the Crantor, as stated in Protective Covenants. The
Board shall also have the right to appoinc a Nominating Commictcee, as provided in these
By-Laws, and in uddition thereto shall appoint othar coumittees ad deemed appropriate i{an
cacrying out its purposes,.

ARTICLE X
Books and Records

The books, records and papers of the Associlation shall at all times, ducing
reasonable business hours, be subject to inspection by any member. The Protective
Covenancs, Certificate of lacorporacion and the By-Laws of the Association shall be
available tor inspection by any member at the principal office of the Assoclation, where
copies may be purchased «t reasonable cost.

ARTICLE XI
Assessnentcs

As more fully provided i{n the Protective Covemunts, 4s amended, euch' mewber iu
obligaced co pay to che Assoclation annual and special assessuents which ace secuced by
a continuing lien upon the property against which the assessmant is made. ARy assessments
which are not paid when due shall be delinquent. If the assessmenc is noc patd within thircy
(30) days after the due dace, the assessment shall bear interest from the date of
delinquency at the rate of seven (7) percent par snnum, and the Association may briag an
action aC law aguinst the owner personally obligacad ta pay cthe same or foreclose the
llen against the property, and incarestc, costs, and reasonable 4:to:ncy's'tcos of any
such sction shall be added to the umount of such lascpnnqq » No owner may wailve or other-
wise escape liability for the nlutuuu-n:‘prowtdkd‘fhr'ﬁatigt by non-use of the common
4rea, roads or abondoment of his Lot.

ARTICLE X1
Corporate. Seal

The Associacion shall have a seal {n circular form having withi
n its circumst
the words '“{i-Country Estates Homeowners Association.” s e

2
o
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ARTICLE XIV
Piscal Year

The £i{scal year of the Association ‘shall bcktﬁ on the lit day of January and
end on the llst day of Decsmber of every year, except that the first fiscal year shall

begin on the date of incorporationm.

IN WITNESS WHEREOF, We, being all of the Directors of li-Country Estates
NomeowneTy Asaociatlon, NAVE NATILURLL 38T OuUT handa this day ot , A9,
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RI-CQUNTRY ESTATES HOMEQWNERS ASSOCIATION

Bach Grantse and lot owner for himself, his heirs, executors, and
assigas, covenants and agrees to pay annually his pro-rata share of the costs
to maintain the roads, strests and comman aveas, including but not limited to,
the common areas set aside for the delivery .sand pickup of mail, the pickup
of children for schoel by school busas and other vehicles, and an area
for garbage collection. Grantas's.asssssment in this regard shall be paid
promptly when the sape becomes dus as previdad in the By-Laws of the Homeowners
Association, and the Grancea's falluys to pay same prowmptly when due shall
constitute a lien upon the owner's premises-and the same may be enforced in
equity or at law as in the case of any lichQOt.clocu:c. Such anaual
assessment shall not coomenca until adoption, and the first assessment
shall be in the amount of §(to be determined) per lot owned, said amount
to be placed in an ageount and to be used exclusively by the Homeowner's
Association for the purpose hereinabove mentioned, and for such other
services as are deemead important to:the devalopment and preservacion of
an attractive community and to further maintain the privacy and general
safety of the residential communities located in Hi-Country Estates,

From and after adoption, the annual paymapt may be increased each year up to
five (52) perceat of.the maximum authorized payment for the previous year.
The Homeowners Assoclation 1is obligated to provide maintenance and all™
other services stated above only to the exteat that such maintenance and
services can be provided with ths proceeds ef such sanual payments. The
foregoing annual fee may be increasad by am amount greater than five
percent (52) of the maximum authorized payment for the previous year, by
the written consent of a majority of the Lot owmers. AL such time as aay
pu lic body shall undertaks to maintainm the -roads and screets and provide
the other sarvices contemplated harein, this-covenaat ghall csase,
terminate, and be held for naught.
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SPECIAL WARRANTY DEED
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ZIONS FIRST NATIONAL BANK, rn National Banking Amociation, s Trustee, of Salt
Lake City, Utah, Grantoe, hgruby conveys n-ad warrants against the acts of the Grantor ouly,
to ‘Steven K. Maxfiald snd Susan K. Maxfisld, his wifs, as Joint Tenents with

Pull Rights.of Survivorship
Grantces

for the sum of TEN DOLLARS AND OTHER GOOD AND VALUABLE CONSIDFEItA-
TION, the foilowing describud tract of land situatod in  SALT LAXE County.
State’of UTAR

“Lot #91 , HI-COWNTRY ESTATES, & subdivision scecording to the ofticial

s plat thereof recorded in-Lhae office of tha County Racorder of saii
County, together with @ right of way over and across the private rueds, )

<
‘\;' g located within ssid subdivision,* 3 {
“Subject to the protective covenants sad the articles of the homeowners _5(‘\
associaction,” &
£ '
w
=
-
s (o]
IN WITNESS WHEREOF, the Grantor this..21cd . dayof ......... JUBR i
19.. 78 hus causcd Uhaxe prescnts Lo be executed in its corporats name, as trustee, o:.J uader its
corpotate scal, as trustee, by two of its Vice Presidents hersunto duly autharized.
Viel' TR
b \ ZIONS FIRST NATIONAL BANK, a
X PAPEREL National Banking Assqciation, as Trustee
. PR :
: s ‘-‘._/ “~—
g

STATE OF UTAH (
COUNTY OF SALT LAKE | SS.

On the .23%d day of ... .Jug
e NOQLL _BepomgE...........
swomn did say they are Vic
ciation, and that said inst
fution of its Hoard of Dirce,
samwe, as Trustee,

AD. .1928....., porsonally appearc! iacrcre e,
-Aodacsoa_................., Who buing | v o duiy
{irst National Bank, a National "ot ar: Asene [
-of said Association, as ‘!hn:\\dc. oV TEVTIIR R
cdfrd to me that aaid Associatian. ,accZied €.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

HI-COUNTRY ESTATES HOMEOWNERS : MEMORANDUM DECISION
ASSOCIATION, a Utah corporation,
CIVIL NO. C-84-5500

Plaintiff,
vs.
STEVEN MAXFIELD, et al.,

Defendants.

Before the Court are the respective positions of the parties
dealing with disputed legal issues in this case. The parties
requested, and the Court agreed that the disputed legal issues
should be resolved by the Court at this stage of the proceedings,
and govern the further processing of this dispute. The parties
argued their respective positions orally to the Court, and have
submitted extensive Memoranda. The Court, following argument,
took the matter under advisement to further consider the
Memoranda, exhibits attached thereto, and the positions of the
parties. The Court has now considered the arguments and legal
authorities of the parties, and being otherwise fully advised,
enters the following Memorandum Decision.

The principal dispute in this case is whether or not the
plaintiff has the authority to make assessments against the
defendants that relate to the operation of common areas within
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HI-COUNTRY V. MAXFIELD PAGE TWO MEMORANDUM DECISION

the subdivision in question. The defendants take the position
that the covenants that the plaintiff seeks to enforce have been
declared invalid by Judge Scott Daniels' ruling in the case of

Richard L. James, et al. v. John W. Davis, et al., Civil No. C-

81-8560. In that case Judge Daniels, among other matters,
declared the 1973 amendments to the prospective covenants
prepared April 6, 1973, and recorded March 22, 1974 were void and
unenforceable. Plaintiff takes the position that neither the
concept of res ajudicata or collateral estoppel apply, inasmuch

as the basic issues before the Court in the so-called Davis case

were substantially different.

The Court is of the opinion that the defendants are
mandatory members of the Association by virtﬁe of their ownership
of property within the subdivision in question. The Court is
also of the opinion that the original concepts and covenants of
the Homeowners Association carry with it not only the requirement
of mandatory membership for property owners, but also the right
to collect assessments on the part of the Homeowners Association
for expenses related to areas of common usage and enjoyment. To
the extent that the original covenants and agreements of the
parties prior to the time of the voided amendments in accordance
with Judge Daniels' Order do not provide for mandatory membership
or the right to levy assessments for expenses on common ground

the principle of "equitable servitude" applies. The defendants
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HI-COUNTRY V. MAXFIELD PAGE THREE MEMORANDUM DECISION

enjoy the use of the common areas and other amenities held in
common for the subdivision. The defendants' statement that they
do not want to use roadways, the electronically controlled gate,
and other amenities is without merit.

Accordingly, based upon the foregoing, the Court determines
under the circumstances of this case, that first, the Davis case
does not constitute collateral estoppel or res ajudicata that
would prohibit the plaintiffs from levying assessment against the
defendants in this case. Secondly, the Court having determined
that the principal of equitable servitude applies in this case,
the plaintiff would be entitled to make reasonable assessments
for the expenses related to the common areas, even 1if the
original covenants and purposes of the Homeowners Association did
not allow such an assessment.

Finally, there being no dispute between the parties that a
cause of action would exist for quantum merit, the plaintiffs
likewise have that theory available to them, although because of
the Court's determination of the disputed 1legal issues
heretofore, the question of quantum meruit becomes moot.

Counsel for the plaintiff is to prepare an appropriate Order
in accordance with this Memorandum Decision governing the

resolution of these disputed legal issues, and submit the same to



HI-COUNTRY V. MAXFIELD

the Court for review and signature in/accordance with the Local

Rules of Practice.

Dated this

PAGE FOUR MEMORANDUM DECISION

/7

AT

/‘rfMOTHY R. HANSON
DISTRICT COURT JUDGE
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HI-COUNTRY V. MAXFIELD PAGE FIVE

MEMORANDUM DECISION

MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of

the foregoing Memorandum Decision,

postage prepaid, to the

following, this 4 2 day of November, 1987:

Robert A. Bentley

Attorney for Plaintiff

50 W. Broadway, Suite 1000
Salt Lake City, Utah 84101

R. Clark Arnold

Attorney for Defendants

455 South 300 East, Third Floor
Salt Lake City, Utah 84111
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FILED IN ¢, RK'S O
. F
Salt Lake County Ut:l!lCE

NOV -4 1988
ROBERT A. BENTLEY (0299) H. Di ‘
Attorney for Plaintiff - Dixon Hindlay, Clerk 3rd Dist. Court
50 West Broadway, #1000 By el
Salt Lake City, UT 84101 i T Dy Glark
Telephone: (801) 328-9085 -

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH
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HI-COUNTRY HOMEOWNERS

ASSOCIATION, a Utah Corporation,
FINDINGS OF FACT AND

Plaintiff, CONCLUSIONS OF LAW
vs. ' :
STEVEN MAXFIELD, RICHARD JAMES, : Case No. C84-5500
PAUL STROH and FRED KWIATKOWSKI, Judge Timothy Hansen

Defendants.

This matter came on for hearing on October 9, 1987 at 9:00 a.m.
for argument on disputed legal issues before the Honorable Timothy
Hanson, District Court Judge, presiding. Plaintiffs were represented
by their attorney Robert A. Bentley and Defendants were represented
by their counsel R. Clark Arnold. The parties having earlier pursuant
to Order submitted Lists of Facts and Legal Issues, as well as
memorandum in support thereof. The Court having heard the arguments
of counsel, having read the pleadings and affidavits on file, together
with the parties Memorandum of Points and Authorities and pursuant
to the stipulation of counsel treating this matter as though it had
come on for hearing on a motion for Summary Judgment, the Court
having found that there is no genuine issue as to any material fact
and that Plaintiff is entitled to a judgment as a matter of law, the
Court makes and enters the following Findings of Fact and Conclusions

of law:



FINDINGS OF FACT

1. Plaintiff is a non-profit Corporation comprised of owners
of real property located in the Hi-Country Estates Phase I subdivision
located in Salt Lake County, State of Utah.

2. Entrance to the subject subdivision is possible at only one
point which is fenced and controlled by an electronic security gate,
one must know the combination which is periodically changed in order
to gain access. lot size was restricted to five (5) acre minimums.
Over five miles of interior roads are improved and paved but remain
private and owned by the Plaintiff having never been dedicated to
Salt Lake County.

3. Salt Lake County provides no services to the subdivision
other than police and fire protection and the Plaintiff pursuant to
its obligations under its Articles, Bylaws and Protective Covenants
maintains the roads, provides snow removal, maintains the fence and
electronic gate, disposes of garbage and other refuse, insures and
adequate water supply and delivery system, and pays for legal fees
incurred on issues of mutual benefit.

4., The Articles of Incorporation and Bylaws for the Plaintiff
Corporation are dated January 30, 19782 and were recorded by the
original developer of the subdivision on May 17, 1973. The parties
have stipulated that the wording of the Articles and Bylaws are not
disputed.

(a) The Articles state that the purpose of the Plaintiff

association is

for the maintenance, upkeep and preservation of
the streets, roads and common area within that certain



tract of property described as: Hi-Country Estates,
located in Salt Lake County, State of Utah, Phase
[,... The Association is also formed to promote the
health safety and welfare of the residents within Hi-
Country Estates...

(b) The Articles further state that:

Every person or entity who is a record owner of a fee
or undivided fee interest in any Lot which is subject
by covenants or record to assessment by the
Association, including purchasers under contract,
shall be a member of the Association... Membership
shall be appurtenant to and may not be separated from
ownership of any lot which is subject to assessment
by the Association."(Emphasis added)

(c) The Articles charge the Association with the duty to:

(a) Exercise all of the powers and privileges and
to perform all of the duties and obligations of the
Association as set forth in that certain Protective
Covenants for Hi-Country estates..., (b) Fix, levy,
collect and enforce payment by any lawful means, all
charges or assessments pursuant to the terms of the
Protective Covenants, as amended, and as provided in
the By-laws adopted by the Association; to pay all
expenses in connection therewith and all office and
other expenses incident to the conduct of the business
of the Association, including all licenses, taxes or
governmental charges levied or imposed against the
property of the Association.

5. The Bylaws of the Association charge the Association Board

of Directors with the following duties:

(c) As more fully provided in the Protective
Covenants, as amended, to:

(1) Fix the amount of the annual
assessment against each Lot at least thirty (30) days
in advance of each annual assessment period;

(2) Send written notice of each
assessment to every owner subject thereto at least
thirty (30) days in advance of each annual assessment
period;

(3) Foreclose the lien against any
property for which assessments are not paid within
thirty (30) days after due date or to bring an action
at law against the owner personally obligated to pay
the same.



6. The Bylaws of the Association further state in Article XI

as follows:

As more fully provided in the Protective
Covenants, as amended, each member is obligated to
pay to the Association annual and special assessments
which are secured by a continuing lien upon the
property against which the assessment is made. Any
assessments which are not paid when due shall be
delinquent. If the assessment is not paid within
thirty (30) days after the due date, the assessment
shall bear interest form the date of delinquency at
the rate of seven (7) percent per annum, and the
Association may bring an action at law against the
owner personallyobligated to pay the same or foreclose
the lien against the property,m and interest, costs,
and reasonable attorneys fees of any such action shall
be added to the amount of such assessment. No owner
may waive or otherwise escape liability for the
assessment provided for herein by non-use of the
common area, roads or abandonment of his lot. (Emphasis
added)

7. Each of the Defendants is a recorded owner of one or more
parcel of real property located within said subdivision.

8. The Property deeds of Defendants Maxfield, Kwiatkowski and
James make their ownership interest "subject to the Protective
Covenants and articles of the Homeowners Association." Further
Defendant James has in the past served as President of the Plaintiff
Corporation.

9. Plaintiff as required by the Articles and Bylaws imposes an
annual assessment upon lot owners of record for the services it
provides. Said assessments are due the first of each year and were
$115 per year for each year period to 1986, $120 for 1985 and 1987
and $125 in 1988. In addition since 1985 there has been a garbage
collection assessment of $48 imposed on all lot owners.

10. The Defendants enjoy and use the services and common areas

own, held, maintained and provided by the Plaintiff. The Defendants



allegation that they do not want to use such services is transparent
and without merit. The Association Bylaws provide that " No owner
may waive or otherwise escape liability for the assessments provided
for herein by non-use of the common area, roads or abandonment of
his lot.”

11. Defendants have conceded and stipulated that for at least
a period of time after acquiring their property the Defendants were
members of the Association and paid their assessments.

12. In late 1981 the Defendants herein, along with several other
homeowners filed suit against the Plaintiff here in the Third District
Count in and for Salt Lake Country, State of Utah in the case of

James, et al. v. Davis, et al, Civil No. C-81-8560. Said action

sought to invalidate the election of certain individuals as Directors
of the Association, to enjoin the enforcement of both the original
and Amended Protective Covenants by the Plaintiff, and to further
enjoin the Plaintiff herein from appearing at zoning hearings.

13. Defendants herein, (Plaintiffs therein), alleged and
admitted in that Complaint that they were in fact members of the
association and that the association was formed for the purpose of
maintaining and providing for common areas which all lot owners used
and enjoyed.

14. The issues in the Davis case is not identical with the
ones presented in this action. The ability of the Plaintiff
Association, (Defendant therein) to levy, lien, assess and or
collect annual assessments was not raised by any of the parties

therein.



15. The Court in Davis held the original Protective Covenants
relied in part on by Plaintiffs herein constituted a present and
continuing servitude upon the property. The Amended Protective
Covenants invalidated therein by the Court were not cited or relied
upon by Plaintiff in seeking judgment herein.

16. The Court in Davis was not asked nor did not it consider
whether lot owners would be liable for homeowners assessments or
whether membership in the Association could be considered mandatory
on some basis other than the Amended Protective Covenants.

17. Subsequent to the Courts decision in Davis, each of the
Defendants herein notified the Plaintiff that they were withdrawing
from membership in the association and would no longer consider
themselves to be liable for annual assessments.

18. Defendant Steven Maxfield has failed to pay his assessments
and charges of record and is now delinquent as of July 31, 1988 in
the amount of $1,177.99.

19. Defendant Fred Kwiatkowski has failed to pay his assessments
of record and is now delinquent as of July 31, 1988 in the amount

of $982.36.

20. Defendant Richard James has failed to pay his assessments
of record and is now delinquent as of July 31, 1988 in the amount
of $886.93

21. Defendant Paul Stroh has failed to pay is assessments of
record and is now delinquent as of July 31, 1988 in the amount of

$1,010.13



22. The Plaintiff has incurred $3,260 in attorneys fees in
prosecuting this action and the Court finds said amount to be
reasonable. Said fees can not be reasonable apportioned between
individual defendants as the individual defendants were joined for
the purpose of this appeal form a Small Claims Court Judgment.

23. The Court finds that the Plaintiff has necessarily incurred
the following costs in the maintenance of this action and that such
costs in conformance with Plaintiffs memorandum to Tax Costs should
be assessed against the Defendants respectively as follows: STEVE
MAXFIELD $12.50, RICHARD JAMES $36.75, PAUL STROH $36.75, and FRED
KWIATKOWSKI $25.

From the foregoing the Court makes and enters the following:

CONCLUSIONS OF LAW

1. Jurisdiction and venue are properly before this Court to
hear this cause of action and to render relief therein.

2. Defendants by virtue of their past actions, conduct and
admissions are estopped from denying that they are members of the
Plaintiff association or that they are not liable for Association
assessments.

3. Defendants are mandatory members of the Plaintiff Association
by virtue of their ownership of property in the subdivision and can
not wunilaterally resign from membership or escape liability for
assessments,

4. The Plaintiff association is legally and lawfully entitled
to levy and collect assessments from lot owners for expenses incurred
by the Plaintiff in discharging its duties under the Articles, Bylaws

and Protective Covenant.-
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5. The Articles of Incorporation, Bylaws and original Protective
Covenants of the Plaintiff Association constitute a present and
continuing equitable servitude upon the property owned by the
defendants.

6. Plaintiffs cause of action against Defendants is not barred
by the doctrines of res judicata or collateral estoppel.

7. The past assessments imposed by the Plaintiff are just and
reasonable and each lot owner is liable for the amount assessed for
each year.

8. Defendants are indebted to Plaintiff and Plaintiff is entitled
to judgments against Defendants in the following amounts together
with interest thereon from July 31, 1988 at the rate of 12%:

(a) Steven Maxfield $1177.99
(b) Fred Kwiatkowski $982.36
(¢) Richard James $886.93
(d) Paul Stroh $1,010.13

9. Plaintiff is entitled to an award of attorneys fees against
the Defendants individually and severally in the amount of $3,260

10. Counts I and Il of Defendants Counterclaims are hereby

dismissed with prejudice. Count III of Defendants Counterclaim is

dismissed without prejudice and Defendghts are granted leave to

refile said Counterclaim as an Order to,AShow Cause in the Davis case.

y et SEA—

DATED this 35— day of 1988,

ISTRICT COURT JUDGE_ Lo
o
' ™



CERTIFICATE OF MAILING

I hereby certify that I mailed, first class, postage prepaid a
true and correct copy of the foregoing Findings of Fact and Conclusions
of Law to R. Clark Arnold, PARSON AND CROWTHER, 455 South 300 East,
Salt Lake City, UT 84111 and Steven K. Maxfield 3329 South 500 West,

Salt Lake City, UT 84115 on this day of October, 1988,
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FIL.D IN CLERK'S OF
F
Salt Lake County Utaf'ICE

NOV - 4 1988
ROBERT A. BENTLEY (0299) '
Attorney for Plaintiff ég?“m?mwb%Q¢msmommomn
50 West Broadway, #1000 B lllicy) A
Salt Lake City, UT 84101 Dot

Telephone: (801) 328-9085
IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH
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HI-COUNTRY HOMEOWNERS : -z
ASSOCIATION, a Utah Corporation, =T Ko 07
: JUDGMENT
Plaintiff,
vVS. :
STEVEN MAXFIELD, RICHARD JAMES, : Case No. C84-5500
PAUL STROH and FRED KWIATKOWSKI, Judge Timothy Hansen

Defendants.
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This matter came on for hearing on October 9, 1987 at - 9:00 a.m.
for argument on disputed legal issues before the Honorable Timothy
Hanson, District Court Judge, presiding. Plaintiffs were represented
by their attorney Robert A. Bentley and Defendants were represented
by their counsel R. Clark Arnold. The Court having read the memorandum
of the parties, having heard the arguments of counsel and treating
this matter as a motion for Summary Judgment and for other good cause:

IT IS HEREBY ORDERED, ADJUDGED AND DECREE as follows:

1. Judgment is entered in favor of Plaintiff and against
Defendant Steven Maxfield in the principle sum of $1,177.99 as of
July 31, 1988, costs of $12.50, for at total Judgment amount of
$1190.49 with interest thereon from date at the rate of 12% per
annum, plus Judgment for attorneys fees as entered herein below.

2. Judgment 1is entered in favor of Plaintiff and against

Defendant Fred Kwaitkwoski in the principle sum of $982.36 as of

.
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July 31, 1988, costs of $25.00, for a total Judgment amount of
$1,007.39, together with interest thereon from date at the rate of
12% per annum, plus Judgment for attorneys fees as entered herein
below.

3. Judgment is entered in favor of Plaintiff and against
Defendant Paul Stroh in the principle sum of $1,010.13 as of July
31, 1988, costs of $36.75 for a total Judgment amount of $1046.88,
together with interest thereon from date at the rate of 12%, plus
Judgment for attorneys fees as entered herein below.

4. Judgment is entered in favor of Plaintiff and against
Defendant Richard James in the principle sum of $886.93 as of July
31, 1988, costs of $24.25, for a total Judgment amount of $911.18
together with interest thereon from date at the rate of 12%, plus
Judgment for attorneys fees as entered herein below.

5. Judgment is further entered in favor of Plaintiff and against
the Defendants jointly and severally in the sum of $3,260.00
representing a reasonable attorneys fee incurred by Plaintiff in

defending this matter.

6. The Clerk of the Court is diregted to release and pay to
the Plaintiff the appeal bond y the Defendants herein.

DATED this &  day of

/DPSTRICT COURT JUDGE

CERTIFICATE OF MAILING




I hereby certify that I mailéd, first class, postage prepaid a
true and correct copy of the foregoing Judgment to R. Clark Arnold,

PARSON AND CROWTHER, 455 South 300 East, Salt Lake City, UT 84111 and
to Steven K. Maxfield 3329 South 500 West Salt Lake City, UT 84115

on this day of October, 1988.
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