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JURISDICTION

This appeal is taken pursuant to U.C.A. Sec. 78-2-2(3)(3)
and Section 4 of Article VIII of the Utah Constitution.

NATURE OF PROCEEDINGS

This appeal is taken from summary judgment entered against
Steven K. Maxfield ("Maxfield"), Appellant, by the Third District
Court for Salt Lake County, State of Utah, and in favor of Hi-
Country Estates Homeowners Association, a Utah corporation,
Appellee.

STATEMENT OF ISSUES ON APPEAL

1. Does the judgment entered by the Third District Court
for Salt Lake County, the Honorable Scott Daniels presiding, in

the case of Richard L. James, et al. v. John W. Davies, et al.,

Case No. C-81-8560, constitute res judicata and/or collateral
estoppel and therefore bar Plaintiff's present cause of action?

2. 1Is the doctrine of equitable servitude a proper legal
basis for the entry of summary judgment against the Defendant in
this case?

3. Do the Articles of Incorporation and Bylaws of Hi-
Country Estates Homeowners Association, Inc. constitute a proper
legal basis for Plaintiff to levy assessments against Defendant

and other members of the Association?



4. Was the granting of Plaintiff's motion for summary
judgment, with respect to its claim for attorneys fees, improper
and prejudicial error?

DETERMINATIVE RULES

This case is governed by Rule 56, Utah Rules of Civil
Procedure.

STATEMENT OF THE CASE

On or about August 29, 1983, Plaintiff obtained a judgment
in the Fifth Circuit Court for Salt Lake County, Sandy Depart-
ment, Small Claims Division, against Steven K. Maxfield for an
annual homeowners assessment of $115.00 per year for upkeep of
roads, utilities and general administration, along with court
costs in the amount of $12.50 (R.8). Maxfield appealed this
judgment to the Third District Court in and for Salt Lake County
on or about September 12, 1984 (R.4). Thereafter, Plaintiff and
Defendant, along with other Defendants in similar small claims
actions, entered into a stipulation for consolidation and related
procedural matters in connection with this case. Pursuant to
this stipulation, Maxfield's appeal along with the appeals of
other small claims defendants were consolidated and assigned to
the Honorable Timothy Hanson, Third District Court. The stipula-
tion was entered into by the parties on or about February 26,

1986 (R.13, 14). On or about March 12, 1986, the Third District



Court entered an Order of consolidation whereby this case along
with others was consolidated. Pursuant to this Order of con-
solidation, Plaintiff was required to file a new complaint
setting forth its claims against the Defendants in the same
manner as though this matter had been initially filed in the
District Court. Prior to the entry of the Order of consolidati-
on, on or about February 25, 1986, Plaintiff filed its amended
complaint with the District Court and sought (1) declaratory
judgment, (2) account stated, (3) quantum meruit, and (4) open
account (R.15, 16, 17, 18, 19, 20, 21).

On or about April 3, 1986, Defendant Maxfield along with
others filed his answer to the Plaintiff's amended complaint as
well as a counterclaim and, among other things, alleged that
pursuant to a judgment entered by the Honorable Scott Daniels of
the Third District Court for Salt Lake County in a prior action

entitled Richard James, et al. v. John W. Davies, C81-8560,

claimed, among other things, that the claims contained in the
Plaintiff's amended complaint were barred by the doctrines of res
judicata and/or collateral estoppel based upon the ruling in the

James v. Davies case (R.27, 28, 29, 30).

On or about May 20, 1987, the Third District Court, the
Honorable Timothy Hanson presiding, entered a scheduling order

whereby the parties were required to submit uncontested and



contested statements of facts and further to brief the various
legal issues raised by the pleadings of the parties (R.269, 270).
On or about October 9, 1987, argument was had before the
Court with regard to the various issues raised by the parties in
their pleadings and, by way of Minute Entry dated October 9,
1987, the Court stated, "If there is a basis for a levy the case
is resolved and if not the matter will go to trial on a claim of
unjust enrichment.” (R.380). In a Memorandum Decision dated
November 17, 1987, the Third District Court ruled on the disputed

legal issues and found that the case entitled Richard James, et

al. v. John W. Davies, C81-8560, did not constitute collateral

estoppel and/or res judicata and therefore the Plaintiff was not
prohibited from levying assessments. The Court further ruled
that the principle of "equitable servitude" applied to this
action and entitled the Association to make reasonable assess-
ments (R.381, 382, 383, 384).

On or about November 3, 1988, the Honorable Timothy Hanson
entered summary judgment in favor of the Plaintiff Association
and against Maxfield in the principal amount of $1,177.99, along
with costs of $12.50 for a total judgment of $1,190.49 together
with legal interest and attorneys fees in the amount of $3,260.00
owed jointly and severally among all of the defendants in this

action (R.473, 474).



On or about November 14, 1988, Defendant Maxfield filed a
Motion to Amend Judgment under Rule 59 and Motion for Relief from
Judgment under Rule 60 of the Utah Rules of Civil Procedure,
seeking to amend the judgment and for relief from this judgment.
These motions were denied by the Court on March 24, 1989 (R.503,
504, 514, 515).

STATEMENT OF FACTS

Hi-Country Estates is a subdivision within Salt Lake County,
State of Utah, that was begun in 1969 or 1970 (R.152). 1In
connection with the development of this project, the developer
drafted protective covenants for Hi-Country Estates in June of
1970 (R.152). These protective covenants placed certain restric-
tions on the types of uses for the land in the subdivision and
further, the type and nature of structures which were allowed to
be built on the property within the subdivision. The protective
covenants for Hi-Country Estates and an amendment to these
covenants were recorded in the office of the Salt Lake County
Recorder on or about March 22, 1974 (R.145-152).

On or about January 2, 1973, the developer of this project
prepared a Certificate of Incorporation of the Hi-Country Estates
Homeowners Association creating the Plaintiff Homeowners
Association (R.205, 206). This Certificate of Incorporation was

filed in the office of the Lt.Governor of the State of Utah on



May 17, 1973 (R.201). According to the Articles of Incorporation
the Association was not organized for pecuniary profit but was
created with the specific purpose to provide for the maintenance,
upkeep and preservation of the streets, roads, and common area
within the subdivision; to promote the health, safety and welfare
of the residents within Hi-Country Estates; and to exercise all
of the powers and privileges and to perform all of the duties and
obligations of the Association as set forth in the protective
covenants for Hi-Country Estates (R.202, 203). The Certificate
of Incorporation authorizes the Association to:

Fix, levy, collect and enforce payment by any
lawful means, all charges or assessments pur-
suant to the terms of the protective covenants,
as amended, and as provided in the Bylaws
adopted by the Association; to pay all expenses
in connection therewith and all office and
other expenses incident to the conduct of the
business of the Association, including all
licenses, taxes or governmental charges levied
or imposed against the property of the Associa-
tion. (R.203).

According to the provisions of this Certificate of Incor-
poration:

Every person or entity who is a record owner of
a fee or undivided fee interest in any lot
which is subject by covenants or record to
assessment by the Association, including pur-
chasers under contract, shall be a member of
the Association. . . . Membership shall be
appurtenant to and may not be separated from
ownership of any lot which is subject to as-
sessment by the Association. (R.201-206).



On or about April 6, 1973, an amendment to the protective
covenants for Hi-Country Estates was prepared and executed by the
developer of Hi-Country Estates, Inc. This amendment dealt with
the creation of a Homeowners Association and further, the obliga-
tion of lot owners to pay his or her pro rata share of the cost
to maintain the roads, streets and common areas within the Hi-
Country Estates subdivision (R.154, 155). The original
restrictive covenants and the amendment to the restrictive
covenants were recorded in the office of the Salt Lake County
Recorder on March 22, 1974 (R.154, 155).

On or about June 23, 1978, Defendant, Steven K. Maxfield,
became an owner, along with his wife, of Lot 91 in the Hi-Country
Estates subdivision. Maxfield obtained this ownership by receipt
of a trustee's special warranty deed. Pursuant to the specific
provisions of this trustee's special warranty deed, Defendant
Maxfield took ownership of this property "subject to the protec-
tive covenants and the Articles of the Homeowners Association.”
(R.322).

The Hi-Country Estates, Phase I Subdivision, when created,
was intended to be an exclusive area preserving a country living
lifestyle with lot size restricted to a five-acre minimum.
Entrance to the subdivision is possible at only one point through

an electronic security gate. Within the subdivision there are



over five miles of interior roads which have been improved and
paved but remain private having never been dedicated to the
County. In addition to these interior roads, there are miles of
bridle paths for horseback riding. Salt Lake County provides no
services to the subdivision other than police and fire protection
and so, the homeowners must cooperatively maintain the roads,
provide snow removal, maintain the fence and electronic gate,
dispose of garbage and other refuse, ensure an adequate water
supply and delivery system, and pay for legal fees incurred on
projects of mutual benefit (R.277, 278, 465). On or about
September 25, 1979, the original developer deeded the roads and
common areas to the Plaintiff Homeowners Association (R.319).

This present dispute arose when Defendant Maxfield refused
to pay an annual assessment owed to Plaintiff Association for
upkeep of the roads, utilities and general administration of the
Association and which was due on July 1, 1983 (R.5).

Prior to the commencement of this action, some of the pro-
perty owners in the Hi-Country Estates Subdivision, including
Defendant Maxfield, became dissatisfied with the operation of the
Hi-Country Estates Homeowners Association and, particularly, the
conduct of certain members of the Board of Directors. Because of
this dissatisfaction, Defendant, along with other property

owners, commenced a lawsuit in the Third District Court for Salt



Lake County, entitled Richard L. James, et al. v. John W. Davies,

et al., Case No. C81-8560 (R.326-332). In this lawsuit,
Defendant (Plaintiff therein, and his co-Plaintiffs), sought an
order of the Third District Court granting the following relief:
(a) a determination that the current directors of the Hi-Country
Estates Homeowners Association were not lawfully elected or
appointed; (b) a determination that the Association had no
authority to enforce protective covenants of the Hi-Country
Estates subdivision upon individual members of the Association;
(c) an determination that the protective covenants and amendments
thereto filed against the subdivision are unlawful and should be
removed; (d) a determination that the Association had no
authority to participate on behalf of its members in the hearings
before the Salt Lake Planning Commission with respect to a zoning
change of the subdivision; and (e) for money damages (R.326-332).
The complaint filed by Defendant and his co-plaintiffs in

the action of James v. Davies, supra, did not raise the issue of

whether or not the Association could properly and lawfully assess
its members for repair and maintenance of roads and common areas
within the subdivision (R.326-332).

After a trial on or about March 22, 1984, Judge Daniels
entered the Court's Findings of Fact, Conclusions of Law and a

Judgment resolving the issues raised in the parties' pleadings.



Pursuant to the Findings of Fact, Judge Daniels found the issues
raised by the plaintiffs regarding irregularities or illegal
election of directors of the Association were moot and therefore
dismissed those claims. Judge Daniels further found that the
purposes for which the Hi-Country Estates Homeowners Association
was incorporated did not include the enforcement of protective
covenants against individual landowners, however; the court found
that the original protective covenants prepared on June 15, 1970
were fully valid and enforceable. The Court found that the
amendment to the protective covenants dated April 6, 1973 was not
validly created and therefore determined it to be void and
unenforceable because the purported grantor [developer] was not
the equitable owner of a majority of the property within the
subdivision and that the original covenants executed June 15,
1970 prohibit amendment for a period of 25 years following their
execution (R.342). The Court also found that the Articles of
Incorporation of the Hi-Country Estates Homeowners Association
did not include a specific grant of authority allowing the
Association to appear at zoning hearings to represent the members
of the Association (R.343).

The Court did not make any ruling with regard to the appro-
priateness or legality of the Association's levying of assess-

ments against lot owners within the subdivision (R.339-349).

10



Judge Daniels did not determine that the Hi-Country Estates
Homeowners Association was not lawfully constituted or was
illegally formed (R.339-349). No appeal was taken by the parties
to the Judgment and Findings of Judge Daniels (R.339-349).

Subsequent to the ruling by Judge Daniels in this case, the
Association continued to levy assessments and bring claims
against delinquent lot owners in small claims court for the
payment of assessments pursuant to the provisions of the Articles
of Incorporation and Bylaws of the Association (R.5).

On or about November 4, 1988, Judge Hanson entered the
Court's Findings of Fact and Conclusions of Law and Judgment.
According to the Findings of Fact, the Court found that the
Plaintiff Association was a non-profit corporation comprised of
owners of real property located in Hi-Country Estates Phase I
subdivision in Salt Lake County, Utah. The Court found that
pursuant to the Articles of Incorporation, the Association was
organized for the purpose of the maintenance, upkeep and preser-
vation of the streets, roads and common areas within the
Hi-Country Estates subdivision and was also formed to promote the
health, safety and welfare of the residents within Hi-Country
Estates (R.465).

Judge Hanson further determined that every person or entity

who is a record owner of a fee or undivided fee interest in any

11



lot which is subject by covenants or record to assessments by the
Association shall be a member of the Association; and that
membership in the Association was appurtenant to and may not be
separated from the ownership of any lot which is subject to
assessment by the Association. The Court determined that pur-
suant to the Articles of Incorporation of the Hi-Country Estates
Homeowners Association, the Association had the duty and power to

exercise all of the powers and privileges and

to perform all of the duties and obligations of

the Association as set forth in that certain

protective covenants for Hi-Country Estates...

(b) fix, levy, collect and enforce payment by

any lawful means, all charges or assessments

pursuant to the terms of the protective

covenants, as amended, and as provided in the

Bylaws adopted by the Association; to pay all

expenses in connection therewith and all office

and other expenses incident to the conduct of

the business of the Association, including all

licenses, taxes or governmental charges levied

or imposed against the property of the Associa-

tion. (R.465, 466).

Judge Hanson also found that pursuant to the Bylaws of the
Association, the Association's Board of Directors had the duty to
fix the amount of annual assessments against each lot and to
foreclose any lien against any property for which assessments are
not paid within thirty days after due date or to bring an action
at law against the owner personally obligated to pay the same.
The Court specifically found that pursuant to Article XI of these

Bylaws, "No owner may waive or otherwise escape liability for the

12



assessment provided for him herein by non-use of the common area,
roads or abandonment of his lot." (R.466, 467). The Court also
found that Defendant Maxfield took his ownership interest in his
property within the Hi-Country Estates subdivision "subject to
the protective covenants and Articles of Incorporation of the
Homeowners Association." (R. 467).

Judge Hanson found that the issues in the James v. Davies,

supra, case were not identical with the issues raised in this
action; "The ability of the Plaintiff Association, to levy,
lien, assess and/or collect annual assessments was not raised by
any of the parties therein;" (R.468) and "The court in Davies
was not asked nor did it consider whether lot owners would be
liable for homeowners assessments or whether membership in the
Association could be considered mandatory on some basis other
than the amended protective covenants." (R.469).

Based upon these Findings of Fact, Judge Hanson entered
Conclusions of Law that Defendant Maxfield and his co-defendants,
were mandatory members of the Plaintiff Association by virtue of
their ownership of property in the subdivision and, further,
could not unilaterally resign from this membership or escape
liability for assessments (R.470). The Court specifically con-
cluded as a matter of law that the Plaintiff Association is

"legally and lawfully entitled to levy and collect assessments

13



from lot owners for expenses incurred by the Plaintiff in dis-
charging its duties under the Articles, Bylaws and protective
covenants.” (R.470). The Court further concluded that the
Articles of Incorporation, Bylaws and original protective
covenants of the Plaintiff Association "constitute a present and
continuing equitable servitude upon the property owned by the
Defendants." (R.471).

Based upon these Findings of Fact and Conclusions of Law,
Judge Hanson entered his Judgment on or about November 3, 1988.

SUMMARY OF THE ARGUMENT

The Findings of Fact entered by the Third District Court in
this action are not clearly erroneous and therefore the judgment
should be affirmed.

Plaintiff's claim is not barred by the doctrines of res
judicata or collateral estoppel because the issues raised in the

prior case of James v. Davies, supra, were different and Judge

Daniels made no finding or decision with regard to the legality
or appropriateness of the Association's power to levy assessments
against property owners or members of the corporation. Further,
Judge Daniels made no decision regarding the validity or legality
of the Articles of Incorporation and Bylaws of the Hi-Country
Estates Homeowners Association in the lawsuit known as James v.

Davies.

14



Defendant Maxfield took ownership of his property within the
Hi-Country Estates subdivision with notice of the restrictions
placed upon his land by the protective covenants and Articles of
Incorporation of the Hi-Country Estates Homeowners Association
and therefore, these covenants and Articles constitute a valid
and continuing equitable servitude upon his property allowing the
Association to levy assessments against him and his property.

The Articles of Incorporation and bylaws of the Hi-Country
Estates Homeowners Association constitute a legal and binding
contract between the Association and Defendant Maxfield.
Therefore, the Hi-Country Estates Homeowners Association is
legally entitled to levy assessments against Defendant Maxfield
pursuant to the terms of the Articles, Bylaws and in connection
with the Association's duties to provide for the maintenance,
upkeep and preservation of the streets, roads and common areas
within the subdivision and, further to promote the health, safety
and welfare of the residents within the Hi-Country Estates sub-
division.

Plaintiff Hi-Country Estates Homeowners Association is
legally entitled to be awarded attorneys fees against Defendant
Maxfield by virtue of the contract which exists between the

Plaintiff Association and Maxfield as created by the Articles of

15



Incorporation and Bylaws of the Hi-Country Estates Homeowners
Association.
ARGUMENT

THE JUDGMENT OF THE DISTRICT COURT IS SUPPORTED
BY THE EVIDENCE AND THERE ARE NO GENUINE ISSUES
OF MATERIAL FACT WHICH WOULD PRECLUDE THE ENTRY
OF SUMMARY JUDGMENT. THEREFORE, THE DISTRICT
COURT'S FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE
NOT CLEARLY ERRONEOUS AND JUDGMENT SHOULD BE AFFIRMED.

POINT I

PLAINTIFFS' CLAIMS ARE NOT BARRED BY THE
DOCTRINES OF RES JUDICATA OR COLLATERAL ESTOPPEL

In the Defendants' answer to the amended complaint in this
action Defendants' raised as separate affirmative defenses the
equitable doctrines of res judicata and collateral estoppel. In
order to determine which, or if either, of these doctrines is to
be properly applied, one must focus on whether the second claim,
demand or cause of action claimed to be barred is different from
its alleged predecessor.

In the case of Searle Brothers v. Searle, 588 P.2d 689, 690

(Utah 1978), the Utah Supreme Court stated:

In order for res judicata to apply both suits
must involve the same parties or their privies
and also the same cause of action; and if it
applies, it precludes the relitigation of all
issues that could have been litigated as well
as those that were litigated in the prior
action ... (Emphasis added).

Collateral estoppel on the other hand arises
from a different cause of action and prevents
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parties or their privies from relitigating
facts and issues in a second suit that were
fully litigated in the first suit.

Although the doctrines of res judicata and collateral
estoppel are closely related, they are usually mutually
exclusive. When the claim, demand or cause of action is the same
in both cases, res judicata applies. But where the claim, demand

or cause of action is different in the two cases, then collateral

estoppel is applicable. Schaer v. State, by and through Utah

Department, 657 P.2d 1337, 1340 (1983).

In the instant case, Defendant's defenses are based upon a

prior proceeding, James, et al. v. Davies, et al., filed in

November of 1981 in the Third District Court for Salt Lake
County, Utah, Civil No. C81-8560. It is clear from a review of
the amended complaint in that action that the claims raised in
that case do not concern the same cause of action alleged by
Plaintiff in this case.

In James, et al. v. Davies, et al., supra, the Plaintiffs

alleged certain irregularities in the election of certain
directors and the appropriateness and legality of the enforcement
of land use restrictions set out in the protective covenants of
the Hi-Country Estates Homeowners Association by the Association
and against lot owners. No issue was raised by the Plaintiffs'

pleadings in the James v. Davies case regarding the appropriate-
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ness or authority of the Association to assess homeowners for
road maintenance and other general administration expenses.

In James v. Davies, the District Court looked only to the

amended covenants as a source of mandatory membership because
that was one of its provisions. However, mandatory membership
was not an issue in that litigation. Rather, the Court
determined that the original protective covenants recorded
against the Hi-Country Estates subdivision were valid and
enforceable according to their terms. On the other hand, the
Court determined that the amendment to these covenants was
invalid because the grantor was not the equity owner of a
majority of the property; and because the original covenants
prohibited amendment prior to 25 years after their execution.
The protective covenants and amended protective covenants are not
an issue in this case, nor are they raised or relied upon by the
Plaintiffs for the authority to levy assessments against property
owners within the subdivision.

The only way res judicata could apply to this action would
be if the court stretched the requirement that the prior action
involve the same issues that "could or should have been raised

therein," Krofcheck v. Downey State Bank, 580 P.2d 243 (Utah

1978), Wheadon v. Pierson, 14 Utah.2d 45, 376 P.2d 946 (1962).
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The purpose of the res judicata doctrine is to avoid relitigation
of issues and actions which have in fact been previously

litigated. At the time the James v. Davies case was filed, there

was no issue as to the delinquency of assessments levied but
unpaid. Therefore, the issue was never raised before the court
and no ruling was made. Additionally, the court in James v.
Davies did not deal with or rule upon the validity of the
Articles of Incorporation and Bylaws of the Association.

Clearly, pursuant to the language of the Articles and Bylaws, the
Association is required to levy and collect assessments from
members of the organization. Because the issue of assessments
and the validity of the Articles of Incorporation and Bylaws was

not raised in the James v. Davies action, the doctrine of res

judicata cannot apply.

With regard to the issue of collateral estoppel, a prior
decision may be used against a party to preclude a further 1liti-
gation of the issue by him only when four questions are answered
in the affirmative: (1) Was the issue decided in the prior
adjudication identical with the one presented in the action in
question? (2) Was there a final judgment on the merits? (3) Was
the party against whom the plea is asserted a party or in privity

with the party in the prior adjudication? (4) Was the issue in
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the first case completely, fully and fairly litigated? White

Pine Ranches v. Osguthorpe, 731 P.2d 1076 (Utah 1986).

The first requirement; that the issue decided in the prior
adjudication be identical with the one presented in the action in
question, is not met here. The issue regarding the Association's
authority and duty to levy assessments and sue to collect them
against members of the Association and lot owners was never

raised in the James v. Davies action. Rather, the issues raised

in James v. Davies dealt with procedural matters involving the

election of directors and the use of protective covenants by the
Association to enforce alleged violation of the covenants.
Clearly, the issues are not similar to those presented in this
case. The only area of convergence between both actions is that
Maxfield and the Association were among the 49 parties in the
prior action. "This Court has previously stated that the
doctrine of collateral estoppel does not apply to issues that
merely could have been tried in the prior case, but operates only
to issues which were actually asserted and tried in that case."

Schaer v. State, by and through Utah Department, supra, citing

International Resources v. Dunfield, 599 P.2d 515 (1979).

As previously stated, there was no issue raised as to the
appropriateness or legality of the Association's levy of assess-

ments and collection of them in the James v. Davies case. None
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of the homeowners were delinquent in the payment of their assess-
ments at that time. Further, the Articles of Incorporation and
Bylaws of the Association were not alleged to be improper or
illegally created. Judge Daniels made no ruling with respect to
the validity of the Articles and Bylaws which clearly give the
Association the authority and duty to levy assessments against
lot owners within the subdivision. Since the issue of assess-

ments was not before the court in James v. Davies, the court

could not rule on that issue. For this reason the doctrine of
collateral estoppel is not applicable to this case.
POINT II

THE DOCTRINE OF EQUITABLE SERVITUDE IS A PROPER
LEGAL BASIS FOR THE ENTRY OF SUMMARY JUDGMENT IN THIS CASE

In Conclusion of Law No. 5, Judge Hanson determined, "The
Articles of Incorporation, Bylaws and original protective
covenants of the Plaintiff Association constitute a present and
continuing equitable servitude upon the property owned by the
Defendants." (R.471). "The real basis for the enforcement of
equitable servitude is the doctrine that one who takes land with
notice of a restriction thereon cannot in equity and good
conscience be permitted to violate that restriction." BYU

Summary of Utah Real Property Law, Vol.l (1978), Chapter 4, pg.

136, Sec. 4.18.
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In the case at bar, Defendant Maxfield took ownership of his
property by way of a trustee's special warranty deed which
specifically states that his ownership is "subject to the

protective covenants and the Articles of the Homeowners

Association." (Emphasis added), (R.322). Therefore, Maxfield

had notice of the restrictions placed upon his land by the very
language of his deed. The deed specifically refers to the pro-
tective covenants and the Articles of Incorporation of the
Homeowners Association. Further, Maxfield took ownership of his
property subsequent to the recording of these protective
covenants the filing of the Articles of Incorporation and Bylaws
of the Association.

Maxfield now apparently contends that the District Court
intended to allow the Hi-Country Estates Homeowners Association
to levy assessments against property owners within the sub-
division based upon the doctrines of unjust enrichment or quantum
meruit and simply mislabeled these doctrines as equitable
servitude. Clearly, that is not the case. Judge Hanson, in his
Conclusions of Law, specifically states that the Articles of
Incorporation, Bylaws and original protective covenants of the
Association constitute a present and continuing equitable
servitude upon the property owned by the defendants. The fact

that in his oral ruling Judge Hanson referred to the defendants'
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enjoyment of the use of common areas and other amenities does not
support Maxfield's claim that the District Court intended to
apply unjust enrichment or quantum meruit principles.

Maxfield further contends that "the doctrine of equitable
servitude is a restriction or limitation on the use of real
property but by definition cannot create an association or allow
the association to assess its members which must be created by
another means." (Appellant's Brief, pg. 5). The Association has
never contended that the doctrine of equitable servitude created
the Association. Rather, the Association contends and has con-
tended throughout the action, that it was created by way of the
Articles of Incorporation and Bylaws which were filed with the
Lt. Governor's office in 1973.

In Finding of Fact No. 1 Judge Hanson found: "Plaintiff is a
non-profit corporation comprised of owners of real property
located in the Hi-Country Estates Phase I subdivision located in
Salt Lake County, State of Utah." (R. 465). Judge Hanson
further found in Finding of Fact No. 4, "The Articles of
Incorporation and Bylaws for the Plaintiff corporation are dated
January 30, 1972 and were recorded by the original developer of

the subdivision on May 17, 1973. The parties have stipulated

that the wording of the Articles and Bylaws are not disputed."”

(Emphasis added), (R.465). The Court specifically found in its
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Findings of Fact that one of the purposes of the Plaintiff
Association was to maintain and preserve the streets, roads and
common areas within the subdivision. It is clear that according
to the Articles of Incorporation,

Every person or entity who is a record owner or
a fee or undivided fee interest in any lot
which is subject by covenants or record to
assessment by the Association, including pur-
chasers under contract, shall be a member of
the Association . . . Membership shall be
appurtenant to and may not be separated from
ownership of any lot which is subject to
assessment by the Association.”

The Articles of Incorporation further charge the Association

with a duty to

exercise all of the powers and privileges and
to perform all of the duties and obligations of
the Association as set forth in that certain
protective covenants for Hi-Country Estates. .
. - (b) Fix, levy, collect and enforce payment
by any lawful means, all charges or assessments
pursuant to the terms of the protective
covenants, as amended, and as provided in the
Bylaws adopted by the Association; . . .
(R.466).

The Bylaws of the Association charge the Association Board
of Directors with certain duties. These duties include:

(c) as more fully provided in the protective
covenants, as amended, to: (1) fix the amount
of the annual assessment against each lot at
least thirty days in advance of each annual
assessment; (2) send written notice of each
assessment to every owner subject thereto at
least thirty days in advance of each annual
assessment; (3) foreclose the lien against any
property for which assessments are not paid
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within thirty days after the due date or to
bring an action at law against the owner per-
sonally obligated to pay the same.

The Bylaws of the Association further state in Article XI as

follows:

As more fully provided in the protective
covenants, as amended, each member is obligated
to pay to the Association annual and special
assessments which are secured by a continuing
lien upon the property against which the
assessment is made. Any assessments which are
not paid when due shall be delinquent. If the
assessment is not paid within thirty days after
the due date, the assessment shall bear
interest from the date of delinquency at the
rate of seven percent per annum and the
Association may bring an action at law against
the owner personally obligated to pay the same
or foreclose the lien against the property, and
interest, costs, and reasonable attorneys fees
for any such action shall be added to the
amount of such assessment. No owner may waive
or otherwise escape liability for the
assessment provided for herein by non-use of
the common area, roads or abandonment of his
lot.

It is the Association's position that Defendant Maxfield
ownership of his land with notice of the restrictions imposed
upon the land by the protective covenants and the Articles of
Incorporation of the Homeowners Association. The specific
language of the Articles of Incorporation allow the Homeowners
Association to levy assessments and collect these assessments
from its members, the lot owners within the subdivision. In view

of this restriction placed upon the Defendant's property, it was
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not necessary for the District Court to reach the issue of unjust
enrichment or quantum meruit. Rather, Judge Hanson specifically
determined that the protective covenants and Articles of
Incorporation constitute an equitable servitude on the property
which Defendant Maxfield is subject to. Judge Hanson further
found that the language of the Articles of Incorporation and the
Bylaws of the Homeowners Association specifically allowed for the
Association to levy assessments against the property owners. It
is clearly stated in the Findings of Fact entered by Judge Hanson
in this case, "The parties have stipulated that the wording of
the Articles and Bylaws are not disputed.” (R.465).

"The right to urge enforcement of a servitude against the
burdened land 'depends primarily on the covenants having been
made for the benefit of other land, either retained by the
grantor or part of a perceptible neighborhood scheme.'" Peterson

v. Beekmere, Inc., 283 A.2d4 911 (N.J. 1971), citing Paullett v.

Stanley Stillwell and Sons, Inc., 170 A.2d at 56.

In this case, the restrictions included in the protective
covenants and the specific duties imposed upon the Homeowners
Association by the Articles of Incorporation and Bylaws were made
for the benefit of all of the land within the Hi-Country Estates
Homeowners Association. There is no question that the Hi-Country

Estates subdivision was created as part of a perceptible
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neighborhood scheme. There is no requirement that an equitable
servitude be a covenant of the type which runs with the land.
Rather, equity will sometimes enforce the obligation by an
injunction against breach. The covenant or restrictions at issue
herein are affirmative covenants requiring land owners to pay
assessments in connection with the maintenance of roads, bridle
paths and the general administration of the Homeowners
Association of which they became members when they acquired their
property. The issue then, is whether or not Defendant Maxfield
took his property with notice of the restrictions placed thereon.
As previously stated, there is no question that the deed which
conveyed him his ownership of property within the Hi-Country
Estates subdivision clearly stated that it was subject to the
protective covenants and the Articles of the Homeowners
Association. Therefore, the Articles of Incorporation constitute
an equitable restriction on an owner's use of his land and the
doctrine of equitable servitude is an appropriate basis for the
District Court to enter summary judgment and specifically allow
the Plaintiff Association to levy assessments against lot owners

within the Hi-Country Estates subdivision.

27



POINT IIIX

THE ARTICLES OF INCORPORATION AND BYLAWS OF
HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION, INC.
CONSTITUTE A PROPER LEGAL BASIS FOR THE PLAINTIFF
TO LEVY ASSESSMENTS AGAINST DEFENDANT AND OTHER
MEMBERS OF THE HOMEOWNERS ASSOCIATION

Plaintiff Association is a Utah non-profit corporation
organized pursuant to the provisions of the Utah Non-Profit
Corporation and Cooperative Association Act, U.C.A. Sec. 16-6-18,
et seq. Pursuant to the provisions of U.C.A. Sec. 16-6-22, the
Articles of Incorporation and Bylaws of the Hi-Country Estates
Homeowners Association constitute a proper legal basis for
Plaintiff to levy assessments against the Defendant and other
members of the Association.

It is well established precedent that the
bylaws of a corporation, together with the
articles of incorporation, the statute under
which it was incorporated, and the member's
application, constitute a contract between the
member and the corporation. When duly enacted,
the bylaws are binding upon all members of the
corporation or association who are presumed to
know them and contract in reference to them.

. « « The general rule is that a corporation
has the power to enforce its bylaws by
pecuniary penalties proportionate to the
offense. Appeal of Two-Crow Ranch, Inc., 494
P.2d 915, 919, 920 (Montana 1972).

In the case at bar, the Plaintiff Association was organized

pursuant to the provisions of the Utah Non-Profit Corporation and
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Cooperative Act found at U.C.A. Sec. 16-6-18, et seq. Pursuant
to the provisions of U.C.A. Sec. 16-6-19(6), a member of a
corporation is defined as "one having membership rights in a
corporation in accordance with the provisions of its articles of
incorporation or bylaws." According to the Articles of
Incorporation of the Hi-Country Estates Homeowners Association,

Every person or entity who is a record owner of

a fee or undivided fee interest in any 1lot

which is subject by covenants or record to

assessment by the Association, including pur-

chasers under contract, shall be a member of

the Association. . « « Membership shall be

appurtenant to and may not be separated from

ownership of any lot which is subject to

assessment by the Association. (R.303).

Pursuant to Article II, Section 6 of the Bylaws of the
Association, "Member shall mean and refer to those persons
entitled to membership as provided in the protective covenants,
Certificate of Incorporation, and these Bylaws." Therefore,
according to the specific provisions of the Articles of
Incorporation of the Association and its Bylaws, Maxfield is a
member of the corporation. As has been previously stated, the
Homeowners Association has the authority to:

(b) fix, levy, collect and enforce payment by
any lawful means, all charges or assessments
pursuant to the terms of the protective
covenants, as amended, and as provided in the

Bylaws adopted by the Association; . .

Pursuant to Article XI of the Bylaws of the Association,
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. . . each member is obligated to pay to the Association annual
and special assessments which are secured by a continuing lien
upon the property against which the assessment is made. Any
assessments which are not paid when due shall be delinquent."

Pursuant to U.C.A. Sec. 16-6-22, "Each non-profit
corporation shall have power: "(2) to sue and be sued, complain
and defend, in its corporate name." This general power statute
states in Section (16) that each non-profit corporation shall
also have the power:

"to have and exercise all powers necessary Or
convenient to effect any or all of the purposes
for which the corporation is organized,
including the right to raise funds by such
means or methods as the governing board may
deem advisable, not inconsistent with law or
its Articles of Incorporation or Bylaws."

Clearly, the provisions of the Articles of Incorporation and
the Bylaws of the Association specifically grant to the
Association the authority to raise funds by means of levying
assessments against members/property owners within the sub-
division. As has been previously stated, Maxfield is an owner of
property within the subdivision. U.C.A. Sec. 16-6-26 in per-
tinent part states: "The articles of incorporation or the bylaws
may contain provisions relating to the imposition of dues,

assessments or other charges on members. .

The rights of members of a private organization
are governed by the articles of incorporation
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and bylaws, which constitute a contract between
the members and the organization, and among the
members themselves. Rowland v. Union Hills
Country Club, 757 P.2d 105, 108 (Ariz.App.
1988).

In First Federal Savings & Loan v. East & Mutual Electric,

735 P.2d 1073 (Idaho App. 1987), the Idaho appellate court dis-
cussed the characteristics of a cooperative organization. At
page 1075 the Court stated:

Our analysis begins by noting the essential
characteristics of a cooperative. It is 'an
association which furnishes an economic service
without entrepreneur profit and which is owned
and controlled on a substantially equal basis
by those for whom the association is extending
service. . . . The governance of the
cooperative and the rights of its members,
ordinarily are set forth in the bylaws adopted
by the board of directors. The bylaws are
binding as a contract among the members.

In Jorgenson Realty, Inc. v. Box, 701 P.2d 1256, 1257

(Colo.App. 1985), the court stated: "The relationship between a
voluntary association and its members is a contractual one and,
by joining such an organization a member agrees to submit to its
rules and regulations and assumes the obligations incident to
membership." In the instant case, there is no question that
Maxfield is a member of the Hi-Country Estates Homeowners
Association. His right and obligation to membership is clearly
set out within the Articles of Incorporation of the Homeowners

Association and the Bylaws and amendments thereto of the corpora-
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tion. Further, the language in his deed specifically states that
the ownership of his property is subject to the Articles of the
Homeowners Association. On this basis, and based upon the fore-
going authority, Maxfield has a contract with the Hi-Country
Estates Homeowners Association and is bound to comply with the
provisions of the Articles of Incorporation and Bylaws which
govern the operation of this organization.

The specific language of the Articles of Incorporation and
Bylaws require and allow the Association to levy assessments
against property owners and their property for the purpose of
"maintenance, upkeep and preservation of the streets, roads and
common areas" within the subdivision and further, to promote "the
health, safety and welfare of the residents within Hi-Country
Estates. . ." The language of Section (b) of the Articles of
Incorporation specifically require the Association to fix, levy,
collect and enforce payment of all charges or assessments pur-
suant to the terms of the protective covenants and as provided in
the Bylaws adopted by the Association. Again, as previously
stated, pursuant to Article XI of the Bylaws, "each member is
obligated to pay to the Association annual and special assess-
ments which are secured by a continuing lien upon the property
against which the assessment is made." Based upon this specific

language, Maxfield has no choice but to pay any and all reason-
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able assessments which are made against him and his property by
the Association. The very nature of his contractual relationship
with the Association by virtue of his ownership of property
within the subdivision creates this right and obligation.

We believe that the better view and the one
which best serves the ends of justice is that
the corporation should have the powers
expressly given and those that are necessarily
implied in order to enable it to efficiently
and effectively carry on the purposes for which
it is created. . . . Implied powers of a bank,
or any corporation for that matter, are those
incidental to and connected with the carrying
into effect or accomplishing of the general
purposes for the corporation, as expressed in
the object clause of the articles. . .

Park v. Alta Dutch & Canal Company, 458 P.2d
625, 628 (Utah 1969), citing Tracy Loan & Trust
Company v. Merchant's Bank, et al., 167 P.2d
353.

There is no question that the purpose of the creation of the
Homeowners Association was to maintain the common areas within
the subdivision known as Hi-Country Estates. It is also clear
that pursuant to the specific provisions of the Articles of
Incorporation and Bylaws, this Association is entitled to levy
assessments against its members so as to perform this necessary
function of maintaining the common areas for all of the
members/property owners within the Association. On this basis,
the Articles of Incorporation and the Bylaws of the Hi-Country

Estates Homeowners Association provide a proper legal basis for
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the levying of assessments against Maxfield. On this basis, the
decision of the District Court in this case should be upheld.
POINT IV
THE COURT'S GRANTING OF PLAINTIFF'S MOTION FOR

SUMMARY JUDGMENT WITH RESPECT TO ITS CLAIM FOR
ATTORNEYS FEES WAS NOT IMPROPER OR PREJUDICIAL ERROR

In his brief, Maxfield contends that there was no basis for
an award of attorneys fees in favor of the Association and
against him in the absence of either a contract or a statute.
Maxfield correctly points out in his brief in citing Cluff v.
Culmer, 556 P.2d 498, 499 (Utah 1976), "An award of contractually
based attorneys fees must be based on a valid contract and
incurred in the enforcement of expressed contractual covenants."

As has been previously stated in this brief, the bylaws of a
corporation, along with the articles of incorporation and the
statutes under which the corporation was incorporated and, a
member's application for membership in the corporation constitute
a contract between the member and the corporation. Appeal of

Two-Crow Ranch, Inc., supra. "A corporate charter is a dual

contract - one between the state and the corporation, and the

other between the corporation and its stockholders. . .

Jacobson v. Bachman, 401 P.2d 181, 183 (Utah 1965). 1In the

instant case, the Articles of Incorporation of the Association

specifically authorize the Association to:
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(b) fix, levy, collect and enforce payment by
any lawful means, all charges or assessments
pursuant to the terms of the protective
covenants, as amended, and as provided in the
Bylaws adopted by the Association; to pay all
expenses in connection therewith and all office
and other expenses incident to the conduct of
the business of the Association, including
licenses, taxes or governmental charges levied
or imposed against the property of the
Association.

The specific provisions of the Utah Non-Profit Corporation
and Cooperative Act, U.C.A. Sec. 16-6-22(2) authorize this non-
profit corporation "to sue and be sued, complain and defend, in
its corporate name." The general method for commencing a lawsuit
is to retain counsel for the purpose of filing the action. The
general power section of the Non-Profit Corporation Act specifi-
cally allows a non-profit corporation to commence litigation.

Article XI of the Bylaws regarding assessments by the
Association against a member's property states:

As more fully provided in the protective
covenants, as amended, each member is obligated
to pay to the Association annual and special
assessments which are secured by a continuing
lien upon the property against which the
assessment is made. . . . The Association may
bring an action at law against the owner per-
sonally obligated to pay the same or foreclose
the lien against the property, and interests,
costs and reasonable attorneys fees of any such
action shall be added to the amount of such
assessment. (Emphasis added).
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In view of the contractual nature between Maxfield and the
Association, and the specific provisions of the Articles of
Incorporation and the Bylaws of this Association, the Association
is clearly entitled to collect attorneys fees in connection with
actions filed by it for the purpose of collecting delinquent
assessments owed it by the members of the Association. The
contract between the Association and its members forms a proper
legal basis for an award of attorneys fees against Maxfield.

CONCLUSION

The judgment of the Third District Court in this action is
supported by the evidence and the Court correctly found there to
be no genuine issues of any material fact which would preclude
the entry of summary judgment against Defendant Maxfield and in
favor of Plaintiff.

The decision in the James v. Davies, supra, case does not

constitute res judicata or collateral estoppel which would bar
the entry of judgment in this action by Judge Hanson. In the

James v. Davies case, the issue of the Association's right to

levy assessments against its members and the validity of the
Articles of Incorporation and Bylaws of the Association was not
litigated or raised by the parties. Therefore, the bars of res

judicata and collateral estoppel are not applicable.

36



In view of the fact that Maxfield took ownership of his
property with notice that it was subject to the protective
covenants and Articles of Incorporation of the Homeowners
Association, the Articles, Bylaws and protective covenants of the
Association constitute a valid equitable servitude upon the
property and therefore provide a legal basis for the Association
to levy assessments against Maxfield and other property owners.
Further, by virtue of the specific language contained in the
Articles of Incorporation, the Bylaws and the Utah Non-Profit
Corporation and Cooperative Act, the Association is legally
empowered and required to levy assessments against its membership
so as to perform the objects and purposes of the corporation.
Notwithstanding the equitable servitude which the Articles of
Incorporation place upon the property of Maxfield and other
homeowners, the Association is specifically empowered to levy
assessments against homeowners.

The Articles of Incorporation and Bylaws of the Association
create a contract between Maxfield and the Association. The
specific provisions of the Bylaws allow the Association to
collect attorneys fees in connection with actions filed by it to
recover delinquent assessments from property owners. This con-

tract is a valid one between these parties and therefore con-
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stitutes a proper legal basis for the award of attorneys fees
against Maxfield.

DATED this day of , 1989.

A. HOWARD LUNDGREN,
Attorney for Appellee
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ADDENDUM

1) Rules and Statutes
2) Constitutional Provisions
3) Second Amended Verified Complaint in case of

Richard L. James, et al. v. John W. Davies, et al.,
Third District Court Case No. C81-8560

4) Court's Ruling in case of Richard L. James, et al. v.
John W. Davies, et al., Case No. C81-8560

5) Findings of Fact and Conclusions of Law in case of
Richard L. James, et al. v. John W. Davies, et al.,
C81-8560

6) Judgment in case of Richard L. James, et al. v.
John W. Davies, et al., C81-8560

7) Certificate of Incorporation of Hi-Country Estates
Homeowners Association

8) Articles of Incorporation of Hi-Country Estates
Homeowners Association

9) Trustees Special Warranty Deed (Zions First National
Bank as Grantor, Steven K. and Susan E. Maxfield as
Grantees) dated June 23, 1978

10) Memorandum Decision of Judge Timothy Hanson in lower
court case of Hi-Country Estates Homeowners Association
v. Maxfield, Third District Court Case No. C84-5500

11) Findings of Fact and Conclusions of Law in lower court
case of Hi-Country Estates Homeowners Association v. Maxfield
C84-5500

12) Judgment in lower court case of Hi-Country Estates Homeowners
Association v. Maxfield, C84-5500
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ADDENDUM 1



UTAH RULES OF CIVIL PROCEDURE

aad the defendant allowed to plead consistent
with our declared policy that in case of uncer-
wmty, default judgments should be set aside to
sow trial on the merits. Locke v. Peterson, 3
Ciah 2d 415, 285 P.2d 1111 (1955).

Default judgment and writ of garnishment
ware properly set aside where trial court failed
@ obtain jurisdiction over defendant because
smenons was not timely issued. Fibreboard
Paper Prods. Corp. v. Dietrich, 25 Utah 2d 65,
3 P2d 1005 (1970).

Where appellants, plaintiffs in a civil action,
pemptly objected to date set for trial on the
pound that their counsel had an already

Rule 56

scheduled appearance in another court on that
date, but due to fact that there were no law or
motion days between time objection was filed
and trial date, objection was never heard, re-
fusal to set aside default judgment entered
when appellants failed to appear on trial date
was an abuse of discretion. Griffiths v. Ham-
mon, 560 P.2d 1375 (Utah 1977).

Cited in Utah Sand & Gravel Prods. Corp. v.
Tolbert, 16 Utah 2d 407, 402 P.2d 703 (1965);
J.P.W. Enters., Inc. v. Naef, 604 P.2d 486
(Utah 1979); Katz v. Pierce, 732 P.2d 92 (Utah
1986).

COLLATERAL REFERENCES

Brigham Young Law Review. — Reason-
shle Assurance of Actual Notice Required for
Is Personam Default Judgment in Utah: Gra-
bam v. Sawaya, 1981 B.Y.U. L. Rev. 937.

Am. Jur. 2d. — 47 Am. Jur. 2d Judgments
# 1152 to 1213.

CJ.8.— 49 CJ.S. Judgments §§ 187 to 218.

ALR. — Necessity of taking proof as to lia-
Mlity against defaulting defendant, 8 A.L.R.3d
170,

Wability of order setting aside, or refus-
g to set aside, default judgment, 8 A.L.R.3d
un

Defaulting defendant’s nght to notice and
bearing as to determination of amount of dam-

Opening default or default judgment claimed
to have been obtained because of attorney’s
mistake as to time or place of appearance,
trial, or filing of necessary papers, 21 A.L.R.3d
1258,

Failure to give notice of application for de-
fault judgment where notice is required only
by custom, 28 A.L.R.3d 1383.

Failure of party or his attorney to appear at
pretrial conference, 55 A.L.R.3d 303.

Default judgments against the United States
under Rule 55(e) of the Federal Rules of Civil
Procedure, 56 A.L.R. Fed. 190.

Key Numbers. — Judgment & 92 to 134.

ages, 15 A.L.R.3d 586.

Rule 56. Summary judgment.

(a) For claimant. A party seeking to recover upon a claim, counterclaim or
cross-claim or to obtain a declaratory judgment may, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motion for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof.

(b) For defending party. A party against whom a claim, counterclaim, or
eross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a summary judgment in his
favor as to all or any part thereof.

(c) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing. The adverse party prior to the
day of hearing may serve opposing affidavits. The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. A summary judgment, interlocutory in
character, may be rendered on the issue of liability alone although there is a
genuine issue as to the amount of damages.

(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
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Rule 56 UTAH RULES OF CIVIL PROCEDURE

trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial contro-
versy and what material facts are actually and in good faith controverted. It
shall thereupon make an order specifying the facts that appear without sub-
stantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly.

(e) Form of affidavits; further testimony; defense required. Support-
ing and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirma-
tively that the affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof referred to in an affida-
vit shall be attached thereto or served therewith. The court may permit affida-
vits to be supplemented or opposed by depositions, answers to interrogatories,
or further affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial. If he does not so respond, summary judg-
ment, if appropriate, shall be entered againat him.

() When affidavits are unavailable. Should it appear from the affidavits
of a party opposing the motion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such
other order as is just.

(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney’s fees, and any offending party or
attorney may be adjudged guilty of contempt.

Compiler’s Notes. — This rule is similar to Cross-References. — Contempt generally,
Rule 56, F.R.C.P. §§ 78-7-18, 78-32-1 et seq.

NOTES TO DECISIONS
ANALYSIS

Affidavit.

—Contents.

—Corporation.

—Inconsistency with deposition.
—Necessity of opposing affidavits.
——Resting on pleadings.
—Sufficiency.

——Hearsay and opinion testimony.
—Superseding pleadings.
—Unpleaded defenses.

—Verified pleading.
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78-2-1. Number of justices — Term — Chief justice and
associate chief justice — Selection and functions.

(1) The Supreme Court consists of five justices.

(2) A justice of the Supreme Court shall be appointed initially to serve until
the first general election held more than three years after the effective date of
the appointment. Thereafter, the term of office of a justice of the Supreme
Court is ten years and commences on the first Monday in January, next
following the date of election. A justice whose term expires may serve, upon
request of the Judicial Council, until a successor is appointed and qualified.

(3) The justices of the Supreme Court shall elect a chief justice from among
the members of the court by a majority vote of all justices. The term of the
office of chief justice is four years. The chief justice may not serve successive
terms. The chief justice may resign from the office of chief justice without
resigning from the Supreme Court. The chief justice may be removed from the
office of chief justice by a majority vote of all justices of the Supreme Court.

(4) If the justices are unable to elect a chief justice within 30 days of a
vacancy in that office, the associate chief justice shall act as chief justice until
a chief justice is elected under this section. If the associate chief justice is
unable or unwilling to act as chief justice, the most senior justice shall act as
chief justice until a chief justice is elected under this section.

(5) In addition to the chief justice’s duties as a member of the Supreme
Court, the chief justice has additional duties as provided by law.

(6) There is created the office of associate chief justice. The term of office of
the associate chief justice is two years. The associate chief justice may serve in
that office no more than two successive terms. The associate chief justice shall
be elected by a majority vote of the members of the Supreme Court and shall
be allocated duties as the chief justice determines. If the chief justice is absent
or otherwise unable to serve, the associate chief justice shall serve as chief
justice. The chief justice, where not inconsistent with law, may delegate re-
sponsibilities to the associate chief justice.

History: L. 1951, ch. 58, § 1; C. 1943, ‘“Thereafler, the term of office of a justice of the
Supp., 104-2-1; L. 1969, ch. 247, § 1; 1986, ch. Supreme Court is ten years and until his suc-
47, § 40; 1988, ch. 248, § 4. cessor is appointed and approved in accordance

Amendment Notes. — The 1988 amend- with Section 20-1-7.1" and, in Subsection (6),
ment, effective April 25, 1988, in Subsection substituted “determines” for "decides” at the
(2), rewrote the second sentence which read end of the fourth sentence.

78-2-2. Supreme Court jurisdiction.

(1) The Supreme Court has original jurisdiction to answer questions of
state law certified by a court of the United States.

(2) The Supreme Court has original jurisdiction to issue all extraordinary
writs and authority to issue all writs and process necessary to carry into effect
its orders, judgments, and decrees or in aid of its jurisdiction.

(3) The Supreme Court has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over:

(a) a judgment of the Court of Appeals;

(b) cases certified to the Supreme Court by the Court of Appeals prior
to final judgment by the Court of Appeals;

(c) discipline of lawyers;



(d) final orders of the Judicial Conduct Commission;
(e) final orders and decrees in formal adjudicative proceedings originat-

ing with:

(i) the Public Service Commission;

(ii) the State Tax Commission;

(iii) the Board of State Lands and Forestry;
(iv) the Board of Oil, Gas, and Mining; or

(v) the state engineer;

(f final orders and decrees of the district court review of informal adju-
dicative proceedings of agencies under Subsection (e);

(g) a final judgment or decree of any court of record holding a statute of
the United States or this state unconstitutional on its face under the
Constitution of the United States or the Utah Constitution;

(h) interlocutory appeals from any court of record involving a charge of

a first degree or capital felony;

(i) appeals from the district court involving a conviction of a first de-

gree or capital felony; and

(j) orders, judgments, and decrees of any court of record over which the
Court of Appeals does not have original appellate jurisdiction.

(4) The Supreme Court may transfer to the Court of Appeals any of the

matters over which the Supreme Court has original appellate jurisdiction,

except:

(a) capital felony convictions or an appeal of an interlocutory order of a
court of record involving a charge of a capital felony;

(b) election and voting contests;

(c) reapportionment of election districts;
(d) retention or removal of public officers;

(e) general water adjudication;

(f) taxation and revenue; and

(g) those matters described in Subsection (3)(a) through (f).
(5) The Supreme Court has sole discretion in granting or denying a petition
for writ of certiorari for the review of a Court of Appeals adjudication, but the
Supreme Court shall review those cases certified to it by the Court of Appeals

under Subsection (3)(b).

(6) The Supreme Court shall comply with the requirements of Chapter 46b.,
Title 63, in its review of agency adjudicative proceedings.

History: C. 1953, 78-2-2, enacted by L.
19886, ch. 47, § 41; 1987, ch. 161, § 303; 1988,
ch. 248, § 5; 1989, ch. 67, § 1.

Amendment Notes. — The 1988 amend-
ment, effective April 25, 1988, substituted “for-
mal adjudicative proceedings” for “cases” in
Subsection (3)(e); added Subsection (3)(f); re-
designated former Subsections (3)() to (3)(i) ac-
cordingly: substituted "(i)"” for “(h)” at the end

of Subsection (4)(g); and made minor stylistic
changes.

The 1989 amendment, effective April 24,
1989, added “and Forestry” at the end of Sub-
section (3)el(iii); rewrote Subsection (4:1a)
which read "first degree and capital felony con-
victions”; substituted "(f)” for “(i)” at the end of
Subsection (4)(g); and made minor stylistic
changes.
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NONPROFIT CORPORATIONS 16-6-19

16-6-13.1 to 16-6-13.12. Repealed.

Repeals. — Sections 16-6-13.1 to 16-6-13.12  storing or permitting consumption of liquor on
(L. 1955, ch. 25, §§ 2 to 4; 1969, ch. 37, §§ 1to premises, were repealed by Laws 1985, ch. 175,
6, 8, 9; 1977, ch. 138, §§ 3 to 6; 1983, ch. 153, § 2. For present provisions regarding private
§8 1 to 3; 1984, ch. 66, § 33), relating to clubs club liquor licenses, see § 32A-5-1 et seq.

16-6-14 to 16-6-17. Repealed.

Repeals. — Sections 16-6-14 to 16-6-17 (C.L.  relating to entry into club rooms by police offi-
1917, §§ 898x1, 898x2, added by L. 1925, ch. cers, state store on premises, and penalty for
111, § 1; R.S. 1933 & C. 1943, 18-6-14, 18-6-15;  violations, were repealed by Laws 1985, ch.
L. 1979, ch. 59, §% 2, 3; 1984, ch. 66, § 34), 175, § 2.

ARTICLE 2
GENERAL PROVISIONS

16-6-18. Short title.

This act shall be known and may be cited as the “Utah Nonprofit Corpora-
tion and Co-operative Association Act.”

History: L. 1963, ch. 17, § 1.
COLLATERAL REFERENCES

Journal of Energy Law and Policy. — A A Primer of Utah Water Law: Part II, 6 J
Primer of Utah Water Law, 5 J. Energy L. & Energy L. & Pol'y 1 (1985).
Pol'y 165 (1984).

16-6-19. Definitions.

As used in this chapter:

(1) “Corporation” or “domestic corporation” means a nonprofit corpora-
tion subject to the provisions of this chapter, except a foreign corporation.

(2) “Foreign corporation” means a nonprofit corporation organized un-
der laws other than Utah’s.

(3) "Nonprofit corporation” means a corporation which does not distrib-
ute any part of its income to its members, trustees, officers, or a nonprofit
cooperative association.

(4) “Articles of incorporation” includes the original articles of incorpo-
ration and all amendments to them, including the articles of merger.

(5) “Bylaws” means the code of rules adopted for the regulation or
management of the affairs of the corporation irrespective of the names by
which such rules are designated.

(6) “Member” means one having membership rights in a corporation in
accordance with the provisions of its articles of incorporation or bylaws.

(7) “Governing board” means the group of persons vested with the
management of the affairs of the corporation irrespective of the name by
which such group is designated.

15



16-6-20

CORPORATIONS

(8) "Trustee” means one of the group of persons on the governing board
irrespective of the name by which such person is designated.

(9) “Insolvent” means inability of a corporation to pay its debts as they
become due in the usual course of its affairs.

(10) “Cooperative association” means a corporation organized or exist-
ing under this chapter subject to the provisions of § 16-6-108.

History: L. 1963, ch. 17, § 2; 1979, ch. 58,
§ 1; 1988, ch. 178, § 2.

Amendment Notes. — The 1985 amend-
ment made stylistic changes in Subsections (1)
through (10); substituted “laws other than
Utah'’s” in Subsection (2) for “"laws other than
the laws of this state”; substituted "which does
not distribute any part of its income” in Sub-
section (3) for "no part of the income of which is
distributable”; substituted “to them, including

16-6-20. Applicability.

to

the articles of merger” at the end of Subsection
(4) for "thereto, and include articles of merger”;
deleted “or codes” and "name or” in Subsection
(5); deleted Subsection (11) which read: “The
words ‘duplicate originals’ mean identical cop-
ies of all documents, whether the copies are
actual originals or photocopies, but bearing,
however, original signatures”; and made minor
changes in phraseology.

(1) The provisions of this act relating to domestic corporations shall apply

(a) all corporations organized hereunder;
(b) all nonprofit corporations organized and existing under the laws of

this state on the effective date of this act, including all corporations not
for pecuniary profit organized under any of the provisions of Chapter 6 of
Title 16, Utah Code Annotated 1953, which are repealed by this act; and

(¢) mutual irrigation, canal, ditch, reservoir and water companies and
water users’ associations organized and existing under the laws of this

state on the effective date of this act.
(2) The provisions of this act relating to foreign corporations shall apply to:
(a) all foreign nonprofit corporations transacting business in this state
for a purpose or purposes for which a corporation might be organized

under this act; and

(b) all foreign nonprofit corporations which qualified to do business in
this state under the provisions of Chapter 8 of Title 16, Utah Code Anno-
tated 1953, which provisions were repealed by Chapter 28, Laws of Utah

1961.

This act shall not apply to corporations sole nor to domestic or foreign
corporations governed by the Uniform Agricultural Co-operative Association

Act.

History: L. 1963, ch. 17, § 3.

“Effective date of this act”. — The term
“effective date of this act,” referred to in this
section, means July 1, 1963, the effective date
of Laws 1963, Chapter 17.

Meaning of “this act”. — The term "this
act,” referred to in this section, means Laws
1963, Chapter 17, which appears as §§ 16-6-18
to 16-6-25, 16-6-26 to 16-6-99, and 16-6-100 to
16-6-111.
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Compiler’'s Notes. — Laws 1961, ch. 28,
§ 142 repealed §§ 16-8-1 to 16-8-4. Section
16-8-5 was repealed by Laws 1985, ch. 178,
§ 72. .

Cross-References. — Agricultural coopera-
tive associations, § 3-1-1 et seq.

Consolidation of water companies and con-
servation districts, § 73-11-1 et seq.

Corporations sole, § 16-7-1 et seq.



NONPROFIT CORPORATIONS 16-6-22

16-6-21. Purposes.

Corporations whose object is not pecuniary profit may be organized under
this act for any lawful purpose or purposes, including, but without being
limited to, any one or more of the following purposes: charitable; benevolent;
eleemosynary; educational; civic; patriotic; political; religious; social; frater-
nal; literary; cultural; athletic; recreational; scientific; agricultural; horticul-
tural; animal husbandry; water development, diversion, storage, distribution
or use; professional, commercial, industrial or trade association; co-operative
association; and labor union or association; but organizations subject to any of
the provisions of the insurance, banking, savings and loan or credit union

laws of this state may not be organized under this act.

History: L. 1963, ch. 17, § 4.
Meaning of “this act”. — See the note un-
der the same catchline following § 16-6-20.

Cross-References. — Corporate purposes
authorized under Utah Business Corporation
Act, § 16-10-3.

NOTES TO DECISIONS

Evidence of nonprofit nature of corpora-
tion.

Charitable or pecuniary nature of hospital
association, sued for negligence, was to be de-
termined by its articles of incorporation; the
association could not establish the charitable

nature by parol evidence where the articles
were in harmony with those of a business cor-
poration and wholly inconsistent with those of
a charitable organization. Gitzhoffen v. Sisters
of Holy Cross Hosp. Ass’'n, 32 Utah 46, 88 P.
691, 8 L.R.A. (N.S.) 1161 (1906).

COLLATERAL REFERENCES

Am. Jur. 2d. — 18 Am. Jur. 2d Corporations
§§ 30, 32, 33.

C.J.S. — 18 C.J.S. Corporations § 47.
Key Numbers. — Corporations ¢« 14.

16-6-22.

Each nonprofit corporation shall have power:

(1) to have perpetual succession by its corporate name unless a limited
period of duration is stated in its articles of incorporation.

(2) to sue and be sued, complain and defend, in its corporate name.

(3) to have a corporate seal which may be altered at pleasure, and to
use the same by causing it, or a facsimile thereof, to be impressed or
affixed or in any other manner reproduced.

(4) to purchase, take, receive, lease, take by gift, devise or bequest, or
otherwise acquire, own, hold, improve, use and otherwise deal in and with
real or personal property, or any interest therein, wherever situated.

(5) to sell, convey, mortgage, pledge, lease, exchange, transfer and oth-
erwise dispose of all or any part of its property and assets.

(6) to lend money to its employees other than its officers and trustees.

(7) to purchase, take, receive, subscribe for, or otherwise acquire, own,
hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise dispose
of, and otherwise use and deal in and with, shares or other interests in, or
obligations of, other domestic or foreign corporations, whether for profit
or not for profit, associations, partnerships or individuals, or direct or
indirect obligations of the United States, or of any other government,

General powers.
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16-6-22 CORPORATIONS

state, territory, governmental district or municipality or of any instru-
mentality thereof.

(8) to make contracts and incur liabilities, borrow money at such rates
of interest as the corporation may determine, issue its notes, bonds, and
other obligations, and secure any of its obligations by mortgage or pledge
of all or any of its property, franchises and income.

(9) to lend money for its corporate purposes, invest and reinvest its
funds, and take and hold real and personal property as security for the
payment of funds so loaned or invested.

(10) to conduct its affairs, transact its business, carry on its operations,
and have offices and exercise the powers granted by this act in any state,
territory, district, or possession of the United States, or in any foreign
country.

(11) to elect or appoint officers and agents of the corporation, and de-
fine their duties and fix their compensation.

(12) to make and alter bylaws, or resolutions, not inconsistent with its
articles of incorporation or with the laws of this state, for the administra-
tion and regulation of the affairs of the corporation.

(13) unless otherwise provided in the articles of incorporation, to make
donations for the public welfare or for religious, charitable, scientific or
educational purposes; and in time of war to make donations in aid of war
activities.

(14) to indemnify any trustee or officer or former trustee or officer of
the corporation, or any person who may have served at its request as a
trustee, director or officer of another corporation, whether for profit or not
for profit, against expenses actually and necessarily incurred by him in
connection with the defense of any action, suit or proceeding in which he
is made a party by reason of being or having been such trustee, director or
officer, except in relation to matters as to which he shall be adjudged in
such action, suit or proceeding to be liable for negligence or misconduct in
the performance of duty; but such indemnification shall not be deemed
exclusive of any other rights to which such trustee, director or officer may
be entitled, under any bylaw, agreement, vote of the governing board or
members or otherwise.

(15) to voluntarily dissolve and distribute its assets in accordance with
the provisions of this act.

(16) to have and exercise all powers necessary or convenient to effect
any or all of the purposes for which the corporation is organized, includ-
ing the right to raise funds by such means or methods as the governing
board may deem advisable, not inconsistent with law or its articles of
incorporation or bylaws.

History: L. 1963, ch. 17, § 5.
Meaning of “this act”. — See the note un-
der the same catchline following § 16-6-20.
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NONPROFIT CORPORATIONS 16-6-26

(3) The registered agent of a corporation may resign by filing an origi-
nal written notice and one copy with the Division of Corporations and
Commercial Code. The division shall mail a copy of the notice of resigna-
tion to the corporation at its principal office in the state or country under
the laws of which it is incorporated. The appointment of the registered
agent ends 30 days after receipt of the notice by the Division of Corpora-
tions and Commercial Code.

History: C. 1953, 16-6-25.2, enacted by L.
1985, ch. 178, § 8.

16-6-25.3. Service of process on registered agent or direc-
tor of division.

(1) The registered agent who is appointed by a nonprofit corporation is an
agent of the nonprofit corporation upon whom any process, notice, or demand
required or permitted by law to be served upon the corporation may be served.

If a corporation fails to appoint or maintain a registered agent in this state,
or if its registered agent cannot with reasonable diligence be found at the
registered office, the director of the Division of Corporations and Commercial
Code is an agent of the corporation upon whom any process, notice, or demand
may be served. The director of the Division of Corporations and Commercial
Code shall be served with any process, notice, or demand by delivering to the
director, or with any clerk having charge of the corporation unit of the divi-
sion, together with copies of the process, notice, or demand. If any process,
" notice, or demand is served on the director of the Division of Corporations and
Commercial Code, he shall immediately forward a copy of it by registered
mail to the corporation at its registered office. Any return of service on the
director of the Division of Corporations and Commercial Code is due not less
than 30 days after service on the director.

The Division of Corporations and Commercial Code shall keep a record of
all processes, notices, and demands served on the director under this section.
The division shall record the time of each service and the director’s action on
the service.

(2) This section does not limit or effect the right to serve any process, no-
tice, or demand required or permitted by law upon a corporation in any other
manner permitted by law.

History: C. 1953, 16-6-25.3, enacted by L.
1985, ch. 178, § 6.

16-6-26. Members — Classes — Provisions of articles of
incorporation or bylaws — Liability.

A nonprofit corporation may have one or more classes of members, or may
have no members. If the corporation has one or more classes of members, the
designation of such class or classes, the manner of election or appointment,
the qualifications and rights of the members of each class and any provisions
for termination or forfeiture of membership shall be set forth in the articles of
incorporation or the bylaws. The articles of incorporation or the bylaws may
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16-6-27 CORPORATIONS

contain provisions relating to the imposition of dues, assessments or other
charges on members and provisions restricting the transfer of memberships.

Members are not individually or personally liable for the debts or obliga-
tions of the corporation.

History: L. 1963, ch. 17, § 9.

16-6-27. Meetings of members — Annual and special meet-
ings.

Meetings of members may be held at such place, within or without this
state, as may be determined from time to time by the governing board or as
may be provided in the bylaws. In the absence of any such determination or
provision all meetings shall be held at the principal office of the corporation in
this state.

An annual meeting of the members shall be held at such time as may be
provided in the articles of incorporation or the bylaws. Failure to hold the
annual meeting at the designated time shall not work a forfeiture or dissolu-
tion of the corporation. If an annual meeting is not held within three months
after the time provided in the articles of incorporation or bylaws, an annual
meeting may be called by any ten members having voting rights or by mem-
bers having the right to cast ten per cent of the votes entitled to be cast at
such meeting, whichever is greater.

Special meetings of the members may be called by the principal officer of
the corporation or by the governing board. Special meetings of the members
may also be called by such other officers or persons or number or proportion of
members as may be provided in the articles of incorporation or the bylaws. In
the absence of a provision fixing the number or proportion of members enti-
tled to call a meeting, a special meeting of members may be called by mem-
bers having the right to cast one-third of the votes entitled to be cast at such
meeting.

History: L. 1963, ch. 17, § 10.
COLLATERAL REFERENCES

Am. Jur. 2d. —18A Am. Jur. 2d Corpora- Key Numbers. — Corporations & 191 to
tions §§ 948, 949, 953 to 957; 18B Am. Jur. 2d 194, '
Corporations §§ 1365 to 1367.

C.J.S. — 18 C.J.S. Corporations §§ 539 to
543.

16-6-28. Meetings of members — Notice.

Unless some other method of giving notice is prescribed by the articles of
incorporation or the bylaws, written or printed notice stating the place, day
and hour of all meetings of members and, in case of a special meeting, the
purpose or purposes for which the meeting is called, shall be delivered not less
than ten days before the date of the meeting, either personally or by mail, by
or at the direction of any of the officers of the corporation, or the officers or
persons calling the meeting, to each member entitled to vote at such meeting.
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CONSTITUTION OF UTAH

Mandamus as remedy to compel as-
sertedly disqualified judge to recuse him-
solf or to certify his disqualification, 45
A, L. R. 2d 937.

Number of changes of judges, statute
limiting, 104 A. L. R. 1494.

Party’s right, in course of litigation,
to challenge title or authority of substi-
tute judge, 144 A, T.. R. 1214,

Power of successor judge taking office
during term time to vacate, ete., judgment
entered by his predecessor, 11 A. L. R.
2d 1117,

Power of successor or substituted judge,
in ecivil ease, to render decision or enter
judgment on testimony heard by predeces-
sor, 22 A, .. R. 3d 922,

Practice of law, propriety and permis-
sibility of judge engaging in, 89 A, L. R.
24 886.

Prior representation or activity as at-

ART. VIII, §4

torney or counsel as disqualifying judge,
72 A, L. R. 2d 443.

Relationship of judge to ome who is
party in an official or representative ea-
pacity as disqualification, 10 A. L. R. 2d
1307.

Relationship to attorney as disqualify-
ing judge, 50 A. L. R. 2d 143.

Residence or ownership of property in
city or other political subdivision which
is party to or interested in action as dis-
qualifying judge, 33 A. L. R. 1322,

Right of party, in course of litigation,
to challenge title or authority of judge
or of person acting as judge, 144 A. L.
R. 1207,

Successor judge, authority in dealing
with unfinished business of previous judge,
54 A. L. R. 952, 58 A. L. R. 848.

Time for asserting disqualification, 73
A. L. R. 2d 1238.

Sec. 3. [Selection of judges—Method of—Basis of selection.]
Judges of the Supreme Court and district courts shall be sclected for

such terms and in such manner as shall be provided by law, provided,
however, that selection shall be based solely upon consideration of fitness
for office without regard to any partisan political considerations and
free from influence of any person whomsoever, and provided further that
the method of eleeting such judges in effect when this amendment is
adopted shall be followed until changed by law. (As amended November
7, 1944, efTective January 1, 1945.)
Compiler’s Notes.

The amendment of 1943 was proposed by
Scnate Joint Resolution No. 2, Laws 1943,
p. 188, and was adopted at the general
clection November 7, 1944, and became
effective January 1, 1945. The amendment
deleted  the provisions relative to the

qualifications of the justices and substi-
tuted therefor the method of selection and
election,

Cross-Reference.

Flection of Supreme Court and districet
court judges, 20-1-7.1 et seq.

Sec. 4. [Jurisdiction of Supreme Court—Terms.]

The Supreme Court shall have original jurisdiction to issue writs
of mandamus, certiorari, prohibition, quo warranto and habeas corpus.
Each of the justices shall have power to issue writs of habeas corpus, to
any part of the State, upon petition by or on behalf of any person held in
actual custody, and may make such writs returnable before himself
or the Supreme Court or before any district court or judge thercof in
the State. In other cases the Supreme Court shall have appellate juris-
diction only, and power to issue writs neccessary and proper for the
exercise of that jurisdiction. The Supreme Court shall hold at least three
terms every year and shall sit at the capital of the State.

Cross-Reference.
Original and appellate jurisdiction, 78-

0.0
2-3.

is appellate only. State v. Kinder, 14 U.
(2d) 199, 381 P. 24 8.
Certiorari.

Aprellate jurisdiction. Under this section the Supreme Court,

The jurisdiction of the Supreme Court,
with the exception of extraordinary writs,

25

and not a justice thereof, is authorized to
issue a writ of certiorari, and a statute

5
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RAY M. IARDING T TR

HARDING & HARDING
ATTORNEYS AT LAW

306 WasT MAIN STemRY
AMERICAN FORK, UTAN 84003
TaLzPnons: 786-7688

Atte tos PLAINTIFFS

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

RICHARD 1.. JAMES, SHIRLENE A.
JAMES, DRYCE DEAN, CAMILLA DEAN,
STEVEN K. MAXFIELD, SUSAN MAXFIELD,
Williom Millyate, bBetty L. Millgate,
Paul 1. dtroh, Susan Stroh, ‘Mary K.
uraven, lkanald Mackay, Marie Mackay,
kWebecea M. Kirby, Bdwin W, Kirby, Dr.
Charles lugan, Yayne 'tundro, Sheila M.
Tondro, Kaith Gure, Boyd Prescott,

Vaun Prescott, Mike B. White, Ann G.
White, Jaimws Tebbs, Emily Tebbs, Bonnie
diviLtey, Froed Kwiatkowski, Anne H.

Kuri, Lhowski ,Darwin W, Colton, Lynda

u. valton, Kenneth Norton, Belva Norton,
hatty Beagley, Esther Beagley, John
deagley, Sadice Baaylaey, Stan Tacy,
latricia tacy, Ronald Vincent, Bonnle
Lncent, Jday IoJdames, Emogune L, James

SECOND AMENDED
VERIFIED COMPLAINT

Plaintiffs,
Vs,

JOHM W. DAVIES, ROBERT MILLARD,
JOHN C. TUOMAS, and JOANN
ABPLANALP, and HI-COUNTRY ESTATES
HOMEOWNERS ASSOCTATION, a non-
profit Utah Corporation,

Defendants. Civil No. C-81-8540

- — N — — — - - P — — - - P D — —T A P i i il i il il i i P P i kP

COME NOW, the Plaintiffs and for causes of action agains:

the Defendants asscert, allege and complain as tollows:
1. The Plaintiffs are residents of Salt Lake County,

state of Utah.
2. The Defendants, John W. Davies, Robaert Millard,

John C. Thomas, and Joanne Abplanalp, are residents of Salt Lak:

County, State of Utah.
3. The Defendant, Hi-Country Estates Homeowners

Association, is a non-profit corporation formed under the laws of

EXHIBITS
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the State of Utah with its principal place of business in the

County of Salt Lake, State of Utah.
4, EBach of the Plaintiffs is a member of the Defendant,

Hi-Count:iy lomeownoers Association,

FIRST CAUSE O ACTION

5. Plainti1ffs' incorporate hcrein by reference the

allegations made in paragraphs 1, 2, 3, and 4 of this Amended
Verified Complaint.

6. On October 15, 1980, a spucrial mecting was called ot
the members of the Hi-Country Estates Homeuwners Association for
the purpos. of electing a new Director.

7. After said meeting, Robert Millurd was appointed as
the new director.

B. Robert Millard was not duly cleeored at saird meot ing
on October 15, 1980 by reason of the fact that absentee ballots hu
been illegally used.

9. Robert Millard is currently serviag as a Director
the Hi-Country Estates Homeowners Association and has no legyal
authority tov do so.

10, Rubert Millard should be enjoined from taking any
turther action as a Director of the Hi-County Estates Homecowncer s
Association, and unless he is so enjoined, the Plaintiffs will

sutter jmmediate and irreparable injury.

SECOND _CAUSE OF_ACTLOM

11. Plaintiffs incorporate herein by reterence the
allegation:, made 1n Paragraphs 1, 2, 3, and 4 of this Amend-~d
Verified Complawnt,

12, On February 28, 1981, an annual meeting of the
Hi-Country Estates Homeowners Association was held for the purpose

of electing three new directors.

wUuQ3es



1 13. As a result of said meeting, John W. Davies, Roburt

2 Millard and John C. Thomas were installed as Directors of the

3 || Hi-Country Estates Homeowners Association and are currently scrving
4 in that capacity.

[ 14. The above Deferdants were not legally elected as th

6 new directors for the reason that Richard L. .James, the lawful

] holder of seven (7) proxy votes, one (l) given to him by John

8 Beagley and s8ix. (6) given to him by Larry Beagley, was denicd the

9 use of the proxy votes.
10 15. Had Richard L. James been allowed to use said sevan
11| (7) proxy votes, the Defendants would not have had sufficient vot.:.
12 to be electud as Directors.

13 l6. The above Defendants werce not legally elected for the
14 reason that many ot the proxy votew cast i1a tavor of saud
15 || Pefendants had not been legally obtaincd and voted.

16 17. But for the use of said 1llcegal proxy votes cast 1n
17 tavor of the Derendants, the Defendants would not have had i
18 sufficient votes to be elected as Director.. ;
19 i . The above Detendants were not Legally elocted n tné
20 ! teason that the By-Laws of the Hi-County Estates Homeowners f
21 || Association prohibit a Director from serving concurrent tecms, [
22! which the Defendants are now doing. i
23} 19. John W. Davies, Robert Millard, and John C. ‘Thoma., ;
24 | vhould be enjoined trom taking any further action as Directors of !
25 the Hi=County Estates !lomeowners Association, and unlaess they oar.o E
26 s0 cnjoined, the Plaintiffs will suffer 1mmediate and irregparabl }

27! injury.

26 |

29 | THIRD CAUSE OF ACTLION

30; 20. The Plaintiffs incorporate hercin by reference the
|
|

71 ‘ allegations made 1n Paragraphs 1, 2, 3, and 4 ot this Amended

32l Verified Complaint,

UJOEZE
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21. The Hi-Country Estates Homeowners Association has
taken legal action to enforce certain protective covenants ol the
lHi-Countiy Estates Subdivision upon individual members of the
Hi-Country Estates Homeowners Association.

22. The Hi-Country Estates Homcowncrs Association has
expendaed the funds of the Association i1n taking said legal action.

23. The Hi-Country Estates Homeowners Assoclatlon wds

tormed for the express purpose of maintaining and providing for th-

common areas, ilncluding roads and streets.

24, The Hi-Country Estates Homeowners Association has no
authority tn entorce the protective covenaints of the subdivision
against i1ndividual members.

25. Said actions to enforce the restrictive covenant » it
ultia vires and the Hi-Country Estates Homeowners. Assoclation
should be restrained from taken any further action to enforce saul
covenants against the individual members, and unless the
Assoclation 1s s0 restrained, the Plaintitfs will suffer i1mmediat

and 1rreparable i1njury.

FOURTH CAUSE OF ACTION

26, The Plaintiffs incorporate herein by reference th:
allegations made 1n Paragraphs 1, 2, 3, and 4 of this Amended
Verafied complaint,

27. There presently cxists on ruveurd certain protedctiv:
covenant» aguinst the property contained in the Hi-Country F.tat
Subdiviaion,

Zd. Said protective covenants ire 1llegal and vou
because they were not properly enacted and because they are 7agn

29. There presently exists on record an amendment to th
protective covenants mentioned above.

30. Said amendment 1is illegal and vouid because 1t wa: not
properly enacted pursuant to the terms of the original protective

covaenants and because the amendment 1s al.o vaque.

)
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FIFTH CAUSE OF ACTION

J7. The Plaintiffs incorporate hcerein by reference the
allegations made 1n Paragraphs 1, 2, 3, and 4 of this Awended
Verstied Complaint.

J8. An application has been fi1led with the Salt Lake
Planning Commission sceeking a zoning change for the Hhv-Country
Estates Subdivision for which application hearings have becen
scheduled 1n the near future.

19, The Hi1=Country Estutes Homcowners Associition and ot
current. Dircectors intend in the future Lo participate in said
hcarings.

A0. Such participation by the Hi-Country Estates
Homesownaers Association §b expressly prohubited by 1ts cerrir.car:
of i1ncorporation. Unless the Hi=-Country kstateds tlomeownd s
Assocliation and its current Directors are prohibited from
participating in the scheduled hearings before the Salt Take
Planning Commission, the mambaers of the Association will Lutiten

itmmedirate and irreparable harm.

SIXTH CAUSE OF ACTION

42. 'The Plaintiffs i1ncorporate herein, by reter nce, th
allegations made 1n Paragraphs 1 through 25 of this Amend: d
Vercitred Complaint,

41. The Lefendants, John W, Davies, Rebert Millard and
John C. Thomas have 1llegally and wrongfully acted as bDirrect oo, ot
the Hi-Country Estates Homeowners Association Ly attempting to
CNtorSe protective covenants against membor .o 1 the Assoctation,

44, The Detendants, John W. Davies, Robert Millaad an't
John C. Thomas have illegally acted as Directors of the Hi-Countr
Estates Hlamecowners Association by expending funds of the
Assoctation 1n attempting to enforce protect tve covenants agiiin,t

tto member s,

| L 033(
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45, The Defendants, John W. Davies, Robert Millard,

and Joanne Abplanalp have illegally and wrongfully acted as
Directors of the Hi-Country Estates Homuowners Association in thoeir
conduct of the clections which took place on October 15, 1930, and
February 28, 1981, as set forth above.

46, 7The Plaintiffs have made a deunand on the Defendant:.
to redress the wrongs complained of herein, but the Defendunt s
failed and refused, and still fail and refuse, to comply with the
Plaintiffs' demand.

47, By reason of the unlawful acts of the Defendants
John W. Davies, Robert Millard, and Joanne “hp]&nalp the Detendant
Hi-Country Fstates lUomeowners Association has been damaged in the
sum of THIR'Y THOUSAND DOLLARS ($30,000.006)

48. The Plaintiffs hava nn adequate remedy ar law.

WHEREFOKRE, Plaintiffs pray fou judgment agaiinst the
Defendants as tollows:

1. DPursuant to Plaintiffs' First and Sccond Causes ofF

Acction, tor an Order determining that the current Ditecbtovs of ot he

Hi-Country Estates Homeowners Association were not lawlally oleer. |

or appointed and enjoining such Directors from taking any turs e
actions on behalt of the Association.

2. Pursuant to the Plaintifis' Third Cause of Action,
for an Order determining that the Hi-Country Estates Homeown.rs
Association has no authority to enforce protective covenant:s ot th
Ni-Countyy katates dSubdivision upon individual members of tha:
Asnociation and enjoining the Association from any further
enrorcement ov expenditure of monies thevevsr,

Yoo Pursuant to the Plaintifts' Poavrth Cause ot Actoa,
for an Order determining that the protective coveanants and
amendment.s thereto filed against the Hi-Country Estates Subdivision
are unlawtul and shall be removed.

4. Pursvant to the Plaintiffc' Fiith Cause of Action,

foroan Ovder determining that the Bi-Countiry Estates Homeowners

¢
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Assocaition has no authority to participute on behalf of its

members in the hearings before the Salt Lake Planning Commission
with respect to a zoning change for the lli-Country Estates
Subdivision and for an Order enjoining any such actions by the
Assocaition or its Directors.

5. Pursguant to the Plaintiff’'s Sixth Cause of Action,
for Judgment in favor of the Defendant, lli-Country Estates
Homcowners Association, and against the Defendants, John W. Davics
Robert Millard, John C. Thomas, and Joanne¢ Abplanalp in the sum ot '
THIRTY THOUSAND DOLLARS ($30,000.00).

6. For attorney's fees, costs of court and for such
further relief as to the Court appears just and equitable in th
premises.

DATED this tﬂﬁgf;ay of November, 1981,

HARDING & HARDING
ATTORNBYS T LAW

%; }*z. %W}

. HARDTNG
TORNLY FOR PLAINTI
P.O. Box 126 /

American Fock, UT 84003
756-7658

w0332
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EXHIBITM

IN ‘THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UL AU

RICHARD L. JAMES, ET. AL.., .

Plaintiffs, * Civil No. C-81-8560
vSs. A COURT'S RULING
JOHN W. DAVIES, ET. AL., .

Defendants. *

—~

BE IT REMEMBERED that on the 17th day of February,
1984, in the above-entitled court at Salt Lake City, Utah,
commencing at the hour of 9:00 a.m. the above-entitled
matter came on for hearing before the Honorable Scott Daniels

sitting without a jury, and the following proceedings were

had.
APPEARANCES :
For the Plaintiffs: R. Clark Arr.old, Esgq.
Lowe & Arnold
valley Tower, Fourth Floor
50 West Broadway
Salt Lake City, Utah 84101
For the Defendants: Con Kostopdlos, Esq.

Attorney at Law
1095 East 2100 South, Suite 235
Salt Lake City, Utah 84106
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PRQOCHEDTNGS
(Excorpt of pracacdinag:)

Till, CURT: This i the case of Richerd L. Jaces
and others verses John W. Dbavies and others, C-81-8560.

First causc of action rclated to tie election and
it was dismissed.

The second causc of action related to the clection
of officers, and it was also (ismissed.

The third cause of action relatcus to authovity to
enforce the covenants.

As I have read the covenants in light of the
testimony that's been presented, I'm of the opinion that the
type of homeownership that the Homeowners Association has
is not a type of homeownership or land ownership contemplated
in the restrictive covenants and rule that the Homeowners
Association has no authority to enforce the restrictive
covenants.

On the fourth cause of action, the first portion
relating to the covenants themselves was dismissed.

" The second relating to the amendment, I think I'm
compelled to rule that the amendmnent was not properly enacted.
First of all I just can't really read the restrictive covenantd
themselves in such a way as to allow amendment before the
expiration of that term in 1995. But even if there were
some petnod to do that, I think it requires the consent of
the equitable owners ¢f the propefty. So on either ground
I rule that the amendment is not properly enacted: 1t 1s

void.
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The fifth causce of action relating to the ability
of tho loncownors Association tu appeat and proesant als Vicws n
the zoning actions, I've rcead the ecases ci1téd and the rule
cited, and I'm of the opinion that based upon the language in
the articles of incorporation, the Homeowners Association

does not have the right to hear zoning hearings.

On the sixth cause of action which relates to ultra
vires as well as I find as a matter of fact that there were
no funds used of the Homeowners Association used to prosecute
actions to enforce the covenants. Therefore, I rule for the
Defendants on that particular claim.

The third part of the sixth cause of action relating
to the elections is moot and is dismissed based upon the
fact that the first cause of actions were dismissed because
of the election question I find to be moot.

I do find that the directors acted in an ultra vires
matter in attempting to enforce the restrictive covenants.
And I suppose the issue of judgement they can't do that, but
I really find no damages inthat respect since they didn't
use any-Homeowner.Association funds.

I think that the action was prpsecuted on both sides
in good faith and both sides honestly felt they had a
legitimate position to take and do no: feel that attorney fees
are appropriately awarded to either side in this case. AnRd
*eally since I ruled in favor of the Plaintiffsion some of
the i1ssues and in favor for the defendants on others, it's
difficult tC >we how there's a prevalent party., and theretfore,

award no costs.
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Now, did 1 cover everythina or did I leave something
out ?

MR. ARNOLD: No, Your Horor. just c¢larifying or the
judgement. The judgemcnt would be that the permanent restraining
order would 1ssue against enforcement of the covenants?

THE COURT: I think that's probably appropriate.
Any problem with the form of that procedure?

MR. KOSTOPULOS: No, Your Honor.

ol The only additional question I might ask, the Court

may decline to respond, it being not perhaps properly before
the Court at the present time is this: In as much as the Court
has ruled that the amendment to the covenants is invalid in
as far as it being improperly enacted and in as much as the
amendment to the covenants is the source of mandatory membershilp
in the association itself, and in as much as we are coming

up very quickly to the February 28th anual meeting of the
association, I wonder if -the Court would address the issue
of whether or not that meeting should go forth or if there's
any point in doing anything with it or whether the association
should simply be dissolved at this point?.

THE COURT: Well, I'm of the opinion that the amend-
ment was improperly enacted which seems to be the source of
mandatory participation in the association. I don't see any
feason why the association can't continue to hold its meetings
do what it wants td J8, thaybs sVen téell people if they czn't
be members, they can't drive on the roads or something. But

as 1 read the documents, I just see no -- I Just cannot come

to the conclusion that that amendment was validly enacted

]
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And I don't krow 1f 1 can tell you what thc next step 1s.

really don't think it was --

MR. ARNOLD: I will prepare the fincings.

THE COURT: Would you submit those to Mr. Kostopulos?

MR. ARNOLD: I will, Your Honor.

THE COURT: All right. Again, I appreciatec tue
way 1t was handled. It was a very well tried case and thc
areas that were submitted were presented very wcell.

(Whereupon, the proceedings were concluded.)

I
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CERTIFICATE

STATE ol 1Al )
H 8Ss
COUNTY OF SALT LAKE )

I, Susan S. Sprouse, do hereby certify that
I am a Certified Shorthand Reporter and Notary Public 1in
and for the State of Utah:

That as such Reporter, I attended the hearing
of the foregoing matter and thereafter reported in Stenotype
all of the testimony and proceedings had, and caused said
notes to be transcribed into typewriting, and the foregoing
payes numbered from 2 to 5 inclusive, constitute a full,
true, and correct report of the same.

DATED at Salt Lake City, Utah, this 23rd day of

February, 1984.

Susan S. Sprouse, CSR/RPR
My commission expires:

November 1987

Fa
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R. CLARK ARNOLD e e
Lowe & Arnold :‘pr, s Qo Ck .
Attorney for Plaintift ° Wpe t Cilone

Valley Tower, Pourth Floor
50 West Broadway
Salt Lake City, Utah 84101
Telephone: (801) 521-5466
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAR

RICHARD L. JAMES, et al., )
Plaintitts, )
vs, ) ‘PINDINGS OP PACT AND
SONCLUSIONS OF LAM
JOHN W. DAVIES, et al., )
Defendants, )
vs, )
BAGLEY & COMPANY, et al., ) Civil ¥o. C-81-83%560
Third Party Defendants. ) Assigned to Judge Daniels

The above-entitled matter came on for hearing on Monday,
January 9, 1984, at the hour of 10:00 a.m. Various of the plain-
tiffs were present and were represented by rheir attorney, R.
€lack Arnold. Mz. Arnold did not represent all of the plain-
tiffs, however, some of them representing themselves
individually;. to wits Edwin Kirby, Dr. Charles Hagen, Keith
Qurck, Stan and Patricia Tacy, Emily Tebbs, and Shoila Tondro. Of
tne i{ndividual plaintifts appearing pro ge, only Keith Gurr
appeared representing himself. The defendants were preseant and
répresented by their attocney, Con Kostopulos. The trial con-

s2/73-¢ Pindings, Page 1
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tinued until January 17, 1984, at which time both parties rested.
During the course of the trial, both parties presented witnesses
and submitted evidence in support of their respective positions.
Upon thae closing of this matter, the OCougt coantinued until
Pebruary 10, and later continued until Pebruacy 17, 1984, closing
arguments. In the intecim, the parties subaitted a Memorandum of
Points and Authorities in support of their respective positions.
The matter having finally been closed, and the Court having con-
sidered all of the eviderce presented, and bejing fully advised in
the premises, now makes and enters the following finding ot fact
and conclusions of law, -
PINDINGS QP PACT

FPindings With Regard to Jurisdigg,sn g:’Vogg;

1. The Court finds that the plaintiffs and defendants
were residents of Salt Lake County, State of Utah.

2. The Court finds that the property in dispute in this
matter is sjituated in Salt Lake County, State of Utah,

3. The Court findr that the Hi-Country Estates, Phase I
Homeowners Association is a non-profit corporation organized
under the laws of the State of Utah with {ts principal place of
business being in Salt Lake County, Utah,

4. All of the actions complained of in plaintitts’
Complaint and all actions complained of ({n defendants'
Counterclaims cccur-.ed in Salt Lake County, Utah.

Findings With Pegard to Plaintiffs® Pirst Cause of Action

S. With regard to the plaintiffs® allegations in their
first causy of action reqgarding the election of Mr. Robert
Millard as a director of the Homeownecrs Association at the
October 15, 1980 special meeting, t%e Couc* finds trat Mr.
Millard was subsequently poroperly appointed 3and/or elected on at

$52/2-4 Findings, Page 2
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least one occasion as a director of the Association and therefore
the complaints raised in plaintiffs® ficrst cause of action are
moot.

6 The Court finds that plaintiffs’ have suffered no
damages as a result of any alleged improper election of Mr.
Millard as a director at the October 15, 1980 special meeting.
Pindings With Regard to Plaintiffs’' Second Cause of Action

7. With regard to the plaintiffs®’ second cause of
action, the Court finds that John W. Davies, Robert Millard and
John C. Thomas, defendants herein, were properly elected as
directors of the Homeowners Assoclation and therefore the allega-
tions raised in the plaintiffs’ second cause of action are moot,

8. The Court finds that the plaintiffs have suffered
no damage as a result of any alleged improper election of Messrs
Davies, Millard and Thomas at the UPebruacy 28, 1981 annual
meeting.
Pindings with Regard to Plaintiffs's Third Cause of Action
9. The Court finds that the Hi-Countty Estates, Phase
I Homeowners Association has taken action to enforce the protec~
tive ccvenants upon owners of property in Hi-Country Estates,
Phase I, to wits filing various lawsuits, {ncluding a lawsuit
against Shiclene and Richard James and has threatened to file
lawsuits against other property owners.,
10. The Court finds that the Association has expended
no funds in taking such action.
11. The Court finds that the word ®"owner of property®
_as that term T;> used in the protective covenants, was néf—
intended to include_the homeowner‘'s association as an owner such
~as would entitled it tn bring action against another owner of
property for violation of the covenants, )

—

52/2-4 Findings, Page 3
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- 12. The Court finds that the purposes for which t;‘\\\
Bi-Coun::y Estates, Phase I Homeowners Association was 1nco:///)

rated do not include enforcement of the protective covenants.

13. 7ds TuUnleRy—thw—Association is
restrained and ‘enjoined from enforcing the protective cdbenants.
the plaintiffs will suffer injucy for which they have no adequate
remedy at law.

Pindings With Regard to Plaintiffs® Fourth Cause of Action

14. The Court finds that protective covenants were
recorded against the property located in Hi-Country Estates,
Phase I in :two separate documents, both recoctded on March 22,
1974, to wit: a basic set of covenants containing general
restrictions and an amendment to that basic set of covenants.

15. The Court finda that the basic set of covenants was
executed on the date it bears, June 15, 1970,

16 The Court finds that the amendment to the couvenants
was executed on the date {t bears, Aptril 6, 1973.

17. The Court finds that the basic set of covenants was
prepared at a time when the grantor therein was the equitable
owner of the property located within Phase 1.

18. The Court finds that at the time the amendment to
covenants vas-;?zsz?saj—lptil 6, 1973, the purported qgrantor was
not the equitable owner of a majority of the property located in
Hi{-County Estates Phase 1.

19. The Court finds that the protective covenants pre-
pared on June 15, 1970 are not vaque nr ambiguous in their con-
tent,

20, _The Court finds that the covenaits_executed June
i5, ' period o

‘____1910 by their te:ms. peohibit amendment for a period of
twénty-five years followan their axecution.

21. The Court finds that. the amendment dated Apcil 6,
1973 W43 intended to take effect xnued1;E‘T?‘Eﬁ???:??;?—ihd“"——'

e W, = —————— e =~ o oo - -

——— -

52/2-4 Plndlngs. Page 4
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therefor« sconer than 25 years after the execution of the basic

——
covenaats.
e

Pindings With Pegard to Plaintiffe’ Pifth Cause of Action

22. The Court finds that the Articles of Incorporation
of Hi-County Estates Phase | Homeowners Association do not
include a specific grant af authority allowing the Association to
appear at zoning hearings to represent the members.

23. The Court finds that the Articles of Incorporation
of Hi~Councy Estates Pnase I Homeowners Association do not
include as a purpose of the Assocliation, acting in & represen-
tative capacity on behalf cf the members of the Assoclation at
zoning hearingys.

Findings With Regard to Plain 3' Sixth Cauge of Action

24. The Court finds that the Articles of Incorporation
and the Bylaws of the Hi-County Estates Phase 1 Homeowners
Association do not provide s grant of authority for the directors
to take action to enforce the protective covenants against owners
of property in Hi-Zounty Estates Phase I.

25 The Court €inds that the actions by directors in
attempting 1t enforce rhe covenants in  the veme of the
Assocliation against property owners in Hi-County Estates Phase I,
as found above, was ultra vires to the power of the Association.

26, The Court finds that althouqgh the Association did
take action in an attempt to enforce the covenants against i{ndi-
vidual property nwners, no fiands of the Assoclation were expended
in doing so and therefcce there has been no damage suffered by
the Association by reasor of such actions,

Findings With Reqard to D¢ fendants® Counterclaims

27. The Court “inds that the defendants voluntarily
abandoned their counterclatias aga.nst the plaintiffs without pre~
sent:ing evidence therecn.
Ei#dings with Regard to Artoineys' Pees
5272-4 findiags, Page S
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28. The Court finds that both the plaintiffs and defen-
dants presented their various claims in this lawsuit in good
faith and did so based upon a legitimate belief in the correct-
ness of their position.

Pindings with Reqard To JoAnn Abplanalp.

29, The Court finds that the only claims against the
Defendant JoAnn Abplanalp involved the elections referenced in
the Pirst and Second causes of action. Inasmuch as the court has
found those to be moot, all claims against Abplanalp acte also
moot.

CONCLUSIONS OP LAW
Based upon the foregoing findings of facet, ths Court now
enters the following conclusions of law.
1. Jurisdiction and venue are propetly before this Court to
hear the Plaintiff’s and Defendant's complaints against each
other and to render relief thereon.

2, The plaintiffs®' first cause of action should be
dinmissed with prejudice.
3. The plaintiffs® second cause of action should be

dismissed with prejudice.

4. The plaintiffs should be granted relief on their ‘hir}
cause of action against the defendant Hi-Country Estates Phase ]
Homeowner's Association and the defendant directors thereof, and
the Hli=-County Estates Phasec ! Homeowners Assoclation a&nd tha
directors thrreof, in their capacity as directors, should be per~-
manently restrainea and enjoined from attempting to enforce the
protective covenants. ‘

5. The defendants are entitled to a judgment by the Court
declaring that ihe basic protective covenanits executed on June
15, 1970 and recorded on March 22, 1974 are not vague or ambi-
guous and do constitute a prescnt asnd continuing servitude upon

52/2-4 rPindings, Page 6
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the property located within Hi-County Estates Phase 1I; however,
the plaintiffs are entitled to a judgment of the Court declaring
that the amendment to said protective covenants, prepared April
6, 1973 and recorded March 22, 1974, was improperly enacted and
is void.

6. The plaintiffs are entitled to a judgment by the Oourt
that the directors of the Homeowners Association are prohibited
from representing the association «: wmembegs thereof a»t xon‘ng
hearings and a permanent restraining ordec should {ssue against
the Association and directors thereof from pacticipating in such

hearings.
7. The plaintiffs are entitled to a judgment by the Cour*®
that the defendarts acted ultra vires in attempting to enforce

the protective covenants against propesty ownecrs in Bi-Country
Estates Phase [. The restralning ocder herstofore provided with
tegard to the plaintiffs’ third cause of action should also be
entercd with regard to the sixth cause of action. No monetary
damage should be awarded to plaintiffs on this cause of action.

8 The defendants® Counterclaims against the Defendants
should he dismissred with prejudice,

9. All claims against JoAnne AbLplaneaip nhould be dismissed
with prejudice.

10. EBach party should bear their own (usts and attorneys'
fees {ncurced herein,

DATED this ) day of March, Liiis

e

,\ § &: fi ‘—BCL LuJL;O, J
5C 1ELS

District Judge

77707
e .!.....Y
.“.‘“...‘ ' C e

o~ /‘- L !F;:“-ml'L-—-”-——'

APPROVED AS TO FORM AND CONTENT:
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R. CLARK ARNOLD

Lowe & Arnold

Attorney for Plaintiff
Valley Tower, Fourth Floor
50 West Broadway

Salt Lake City, Utah 84101

Telephone: (801) 521-5466
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY -

STATE OF UTAH

RICHARD L. JAMES, et al., )
Plaintiffs, )

vs. ) JUDGMENT
JOHN W. DAVIES, et al., )

Defendants, )

vs. )
BAGLEY & COMPANY, et al., ) Civil No. C-81-8560
Third Party Defendants. ) Assigned to Judge Daniels

The above-entitled matter came on for hearing on Monday,
January 9, 1984, at the hour of 10:00 a.m. Various of the plain-
tiffs were present and were represented by their attorney, R.
Clark Arnold. Mr. Arnold did not represent all of the plain-
tLiffs, however, some of them representing themselves
tndividually; to wit: Edwin Kirby, Dr. Charles Hagen, Keith
Gurr,; Stan and Patricia Tacy, Emily Tebbs, and Sheila Tondro. Of
the individual plaintiffs appearing pro se, only Keith Girr
abpeared representing himself. The defendants were present and
rapresent=d by their attorney, Con Kostopulos. The trial cori-

52/5 Judgment, Page 1
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tinued until January 17, 1984, at which time both parties rested.
During the course of the trial, both parties presented witnesses
and submitted evidence in support of their respective positions.
Upon the <closing of this matter, the Court continued until
February 10, and later continued until February 17, 1984, closing
arguments. In the interim, the parties submitted Memorandum of
Points and Authorities in support of their respective positions.
The matter having finally been closed, and the Court having con-
sidered all of the evidence and memorandum presented, and being
fully advised in the premises, and having heretofore signed and
filed its findings of fact and conclusions of law, Now, there-
fore, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:

1. The plaintiffs' first cause of action 1is hereby
dismissed with prejudice.

2. The plaintiffs' second cause of action 1is hereby
dismissed with prejudice.

3. The plaintiffs are hereby granted judgment against the
defendants on their third cause of action, and the Defendant
Homeowners Association and the Directors thereof, individually in
tHeir capacity as Directors, are hereby permanently restrained
and enjoined from taking action or expending funds of the
AsSociation to attempt to enforce the protective covenants
againft property owners of property located in Hi-County Estates,
Phasg ¥,

4. The defendants are heréby granted a judgment againnt the
pPlaintiffs on the plaintiffs' tourth cause of action to the
extent that the Court hereby declares that the protective cove-
nants executed June 15, 1970 and recorded on March 22, 1974 to be
valid and enforcible restrictions and servitudes on the propeity
ldcated in Hi-County Estates, Phase I. The plaintiffs, however,

52/5 Judgment, Page 2
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are hereby granted judgment against the defendants on said fourth
cause of action to the extent that the Court hereby declares that
the amendment to said protective covenants prepared April 6, 1973
and recorded March 22, 1974, is void and unenforcible.

5. The plaintiffs are hereby granted judgment against the
defendants on their fifth cause of action and the Directors of
the Hi-Country Estates Phase 1 Homeowners Association, in their
capacity as directors are hereby permanently restrained and
enjoined from appearing at Planning Commission or zoning meetings
or hearings in a representative capacity on behalf of the asso-
ciation or of the individuyal property ownerge of property in
Hi-County Estates, Phasa¢ 1.

6. The plaintiffs are hereby granted 3judgment against the
defendants on their sixth cause of action and the Hi-Country
Estates Phase I Homeowners Association and the Directors thereof,
in their capacity as Directors, are hereby permanently restrained
and enjoined from taking any action or expending any Association
funds to enforce or attempt to enforce the protective covenants
against property owners of property located in Hi-County Estates,
Phase I.

7. All claims against the Defendant JoAnn Abplanalp are
hereby dismissed with prejudice.

8. The defendants having abandoned their counterclaims
against the plaintiffs, the same are hereby dismissed with preju-
dice,

Y. Each part is hereby ordered to assume their own costs
and attorneys' fees incurred herein.

DATED this __ ) 4+ day of March, 1984.

gL&ﬂb ool

SCOTT DANIEWS&
District Judge

ATT..3T
52/5 Judgment, Page 3 H DA~ 0Y
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APPROVED AS TO FORM AND CONTENT:
)
v \

o .
LA R A
N Y N \
Con Kostopulos —~3

Attorney for Plaintiffs
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CERTIFICATE OF INCORPORATION

OF

H1-COUNTRY ESTATES HOMEOWNERS ASSOCIATION

KWNOW Al L MUN BY THESF PRESENTS:

i, CHARIES E, LEWTON, acting as the incorporator of a corporu-
Goun undes the Utah act governing the formation of non-prolit corpuratiuns,
du hereby adapt the following Certilicate of Incorporation fur such corpour-
abiun

TIRST: The name of this Corporation 13 Hi-Country Estates Home-
owners Association, hercaller called the YAssociation, "

SLECOND: The term of existence of this Assuciatiol will be perpetual,

THIRD: This Assuciation 18 not arganiecd for pecuniary prolit or
g ot to the members thereol, and the specific purposcs for which it 1»
losied sre to provade for maintenance, uphcup und prescrvation of the
plicuts 1eads und conuuon arcea withia that certain tract of propoerty desorib
ed as,

Hi-Country Estates, located 1n Salt Lake County,
State of Utah, Phase |,

and alvo to include additional phascs of Hi-Country Fatates and the home -
owners Jucated within such additional subdivisions as inay be mutually bene-
ficial [or the members hereofl and the homeowners of the adjorning sub-
divisions. Ihis Assuciation is also formed to promote the health, safcry
and wellare of the residents within Hi-Country Estates and any additions
thereto as may hercafter be biought within the jurisdiction of this Association
tor thus purpase to:

(a) Eacroisc all of the powers and privileges and to perforin

all of the duties and obligations of the Association as sct forth in that cor-

Everrrt E.DanL
ATTORNEY AT Law

7860 CASY CINTCA BImCCY
(svitg a)

MIDVALR, UTAM 84040
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tain Protective Covenants for Hi-Country Estates, located in Salt Lake
County, State of Utah, Phase 1, as amended, which 1s applicable ta the
property, and as the same mnay be amended (rom timie Lo Lune as therain
provided,

(L) Fin, levy, collect and enforce paymuent by any lawlul
tmicans, all chvrpos o1 assessinents pursuaal to the terms of the Protec-
tive Covenants, as amiended, and as provided in the By-] aws adopted by
the Association, to pay ull expenses in conncclion therowith and all office
and othor exvponses waident 1o the conduct of the buainess of the Associa-
tion, sncluding all hiconses, taaes or govermmentad charpes lovied o nn-
po od against the propetly ol the Association,

(¢) sncgune by gift, purchase o1 othriwise own, hold, wn-
prove, build upon, opoiate, maintamn, convey, soll loase, transtor, do-
dicate 1o pubbic wae o wthorwaee dispose of ¢l G porscnal proport, an
conncotion s b the atbaars of the Association

(d) Barrow money, ana with the assent ol tvo-thivds of v
mcmbors montpage, pladge, deed antiust or hy potho cate any or all of s
tead cr posonad property as s--gurlly'lur moncy borrowed ar dobts vcunnod

(¢) Dadicate, scllor tiansfes all o an, part of the Cami
aica or 1oad system to any public agency, authoiaty, o utility ot suehn
put poses and subjoct 1o such conditiuns as may be aprocd to by the mam
b rs,

(f) Puarticipate inmergers and consohidations with other non-
profit corporations orpanized for the same purpuses ur annex additional
tesadential pooperty, doad systems and common atca, {01 any contiguous
dlcas,

(¢) MHave and to exercise any and all powers, rights and
Pravileges which o cotporation organized under the Non-Profit Corporation
Law ot the State of Utah may now or herealler have or eacercise,

(h) The Association shall have no capital stock and no divi-

-2-
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dends or other pecuniary profits shall be declared or paid to any mernber

or director of the Association as such;
(1) The Association has no power to carry oun propaganda
alteanpt to antluence legislation, or take part ina pulitical campaign,
Every purson or entity who is a record owner of a fec or undivaded

tan any Lot which is subject by covenants or record to assess-

lee anteres
ment Ly the Auwsoucaiation, including purchasers under contract, shall be a

tember of the Association, The [oregoing i8 not intended to include per-

sons or entitics who huld an interest merely as sccurity for the performance
ol an ubligation, such as Mortgugees. Membership shall be appurtenant to

and tnay not be separated from ownership of any lot which 15 subject to asse -

'

meat by the Associatiun

Menibers shall be entitled to one vole for vach Lot owoed,  Acl.at
it can way Lot as platted and/or divided as proviaded o the pootective
Wi taore thapn one pervon holds an toterest an any iot, ol

v ttatily,

weh o persons o adi be cnoboers, The vote lor such Lot snall be excercaned

an they amcnp taerescbves determinee, but inno cL ot shall more than one
cote e cast wath cespedt Lo any Lot,

Fhe witwars of this Association shall be managed by o board of three
Initectors, who riced not be mombers of the Association,  1The auinber of
Doovdtors may be changed by amendment of the By-Laws of the Aswociatun,
Fae naines and aadresses of the persons who are to act in the capacity of
Lrovectors until the selection of their successors are:

Bamye Address

F. Lawton L0, Box 1901
Jacksoun, Wyormning

Charles

eath Lpencer Casper, Wyomang

4505 Weet 12600 South

Tony Mascarvo
Riverton, Utah

n3

J

0

2

e
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Al the first annual meeting the members shall clect three Dircclors

tlor & term of one year, and at each annual meeting thereaflter the members

shall ¢lect the number of Directors provided in the By-laws for a term of

vne year,

The Association may be dissolved with the assent given in writing and
signed by not less than two-thirds of all members; provided, however, that
the assets must then be dedicated to an appropriate public agency to be used
tor purposes sunilar to thuse for which lhi; Assouciation was crueated, or an

the event that such dedication as refused acceptance, such assets shall be

pranted, conveyerd and assigned to a non-prolit corporation, assuciatiun,
’
trtust ur other organization to be devoted to such sinlae purposcs,

The address of thiy Association's registered ¢lilivce an the Liate of

b e G0 o L, KRivertan, Gtah, and the name of us regostered apent

aiedl s aeddreess o, ioverett B, Dahl, Attorney at Tav, 760 Fast Center Street,

Shabv oo Lhialy aa0a7

Araendiment of thas Certificate shall require the assent ol seventy-

froce percent ol the cntive member ship,

The nanie and address of the Incorporator is: Charles B, Lewton,

Foon Box 1901, Jacbhsan, Wyoamang.,

INCW TS WHEREOR, 1 have hereunto set my hand this 30

day G danuary, 1972

.

sl Il
.ewton

e b O AN )

ihs,
County of Salt T ake)

Ihereby certaty that onthe 30 ! day of January, 197¢, CHARLLS
Fo Ll WTON, personally appeared before me, who beang by me first duly

sworn, declared that he is the person who signed the foregoing docurncent

s incorporator, and that the statements therein contained arce true,

- L0364



'W]TNESS'my hand ‘and notarial seal jhe day and ycar last above

wrillen,
T (.80
NOTARY FUBLIC
My conmmission eapires: Residing at:
_Jest b riqs My lorets, T
~ .
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The name of the Association is Hi-Country Rstates Homeowners Assoclation,
hereinafter referred to as the "Association." The principul office of ths Assoclation
shall de located at 13300 South 7370 Wesk, Salt Lake Cipy, Utah, but mestings of msabers
and directors muy be hald at such places within ar without the Stace of Utah, as muy be

designated by the Board of Directors.

ARTICLE II
Defianitions

Section 1., "Association" shall mean and refer to li-Country Estates Homcowners
Association, {ts successors and assigns.

Section 2. "Properties* shall mesa and refer to that curtain resl propercy
known as Hi-Country Estates, located in Salt Lake County, State of Utah, Phase L, 4nd
such additions thereco as may hateafter be brought withia the jurisdiction of the

Asgociation,

Section 3. "Cowmon Area” shall mesn all real property owned by the Association
for the common use and the enjoymeat of the Owners, to include the rosd and screet systea,
and the cowmon areas used £or mail dalivery, garbags collection and achool bus pickup.

Section 4. "Owner" shall mean and refer to the record ownes, whether one or
wore persaons or entities, of the fea simple title to any lot which (s a part of the
property, including persons or entitiss purchasing a lot uader contract, but excluding
those having such interest ""‘!a" sacutity for the petformunce of an obligscion.

<

Section 5. *Protective Covensnts" shall mean and refur to the Declaration of
Protective Covenants applicable to the property, as the sams mey Le amended from cime
to time.

Section 6. “MemberY shall mean and refer to those persoans entitled to wember-
ship as provided in the Protective Covenants, Certificate of lucorporation, and thess
By-Laws.

ARTICLE III
MEETING OF MEMBERS

Section 1. ANNUAL MEETINCS, The first annual meeting of the members shall be
held within one yedr from the dace of incorporation of the Association, and each
subsequent regular annual maeting of tha members shall be held on the same day of che
same wonth of each year thersafter, at the hour of 8:00 o'clock P.M. 1f the day for the
annual meecing of the membars is a legal holiday, the sseting will be held at the sams
hour on the firsc day following which is not a legal heliday.

Section 2. SPECIAL MEETINGS. Special meetings of tim members may be called ac
any time by the President or by the Board of Directors, oF upon written requaest by notC
lesa than one-fourth of the mewbers.

Section 3. NOTICE OF MEETINGS, Writtea notice of vach meeting of the members
shall be given by, or at the direction of, the Secratary or person authorized to call the
meeting, by mailing a copy of such notice, postaye prepatd, ut leust. fifteen days before
such meecing to each wember entitled to vote thereat, addressed to cthe member's address

lasc appearing on the books of the Associacion or supplied by such member to the Association

for the purpose of notice. Such notice shall spescify the pluce, day and hour of the mest-
ing, and, in the case of a special meacing the purposs of the weeting.

Sectlon 4. QUORUM, The presence at the meeting of members entitled to cast,
in person or by proxy, one-tenth of the votes shall constitute a quorum for uny accion
except as otherwise provided {n the Certificate of lncorporation or these By-Laws. If,
however, such quorum shall not be present or-represcnted at any mecting, the members
enciclud to vots thereat shall have power TG™adJourn the meeting from time to tims,
without notice other than aanouncement at the meeting, until a quorum as aforssatld shall
be present or be represented.

Section 5. PROXIES, At all meetings of members, each member wmay vote in persca
ot by proxy. All proxies shall be in writing and filed with the Secretary. Every proxy
shall be revocable and shall automatically cease upon conveyance by the wember of his loc.
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nation L. TN R YIS 94T WPAITANNgs oL Lon shall' be menaged by ¢ Boasd
Three Direstars,:whe mh wenhare of IL Anpesiscion.

Section 2. TERM QP OPPICR. Rach Director shall serve & thres-year term, none
of which shall be concurrent. This was enacted so that one Director would be elacted each
yesr at ths Annual Meeting, replacing the outgoing Director whoss term has expired, as
vas established by amendment as voted on by the members in the Annual Meeting held
October 23, 1975,

Section 3. REMOVAL., Any Director may be removed from the Board, with or
vithout cause, by a majority vote of the members of the Assoclation., In the event of
death, resignation or removal of a Director, his successor shall be alected by the
remaloing members of the Board and shall serve for the upexpired term of his predecessor.

Section 4. COMPENSATION. No Director shall receive compensation for any servic:
he may render to the Association. However, any Director msy be reimbursed for his actual
expenses incurred in cths perforusnce of his duties.

Section 5. ACTION TAKEN WITHOUT A MEETING. The Divectorashall have the right
to take any action in the absence of a meeting which they could take at any meeting by
obtaining the written approval of all the Directors. Any action so approved shall have
the sams sffect a¢ though taken at & mseting of cthe Direstors.

ARTICLE V
Nomination and Blection of Directors

Section 1. NOMINATION, Nominatioa for slection to the Board of Directors
shall be made by & Nominating Committes. MNominations may also be made from the floor
at the annual meeting. The Nominating Committes shall cousist of's Chairmen, who shall
be & member of the Board of Directors, and two or more msambers of the Association. The
Nominating Committee shell be appointed by the Joard of Directors prior to each annual
maeting of the members, to serve from the close of such snnual meeting until the close of
the next annual meeting and such sppointment shall be announced at each unnual meeting.
The Nominating Coumittee shall make as many nominstions for the Board of Directors us it
shall, ta its discretion determine, but not lese than the aumber of vacancies cthat are to
be filled. Such nominations may be made fLrom amoag membsrs or non-members.

Section 2, ELECTION Electioan to the Board of Directors shall be by secret
written ballot. At such election the members or their proxies may cast, in respect to
each vacancy, as many votes as they are eantitled to exsrcise under the provislons of the
Declaration. The persons receiving the largest nuaber of votes shsll be slected.
Cumulative voting is not permitced.

ARTICLE VI
Meecings of Directors

Secction 1. REGULAR MEETINGS. Regular mesetings of the Board of Directors shall
be held monthly without notice, at such place and hour as may be fixed from time o tims
by resolution of the Board. Should said meeting fall upon a legal holiday, then that
meeting shall be held ut the sume tims on the next day which i1s not a legal holiday.

Seccion 2. SPECIAL MEETINGS. Special meetings of the Board of Directors shall
be held when called by the President of the Associatiom, or by any two Dirsctors, after no
less than three days notice to each Director.

Section 3. QUORUM. A majority.of the nuamber of Directors shall constictute
a quorum for the transaction of business. Every act or decision done or mads by a
majority of the Directors preseac at a duly held meeting at which a quorum {s present
shall be regarded as the act of the Board.

ARTICLE VII
Powers and Ducies of the Moaxrd ef Directors

Section 1, POWERS, The Board of Directors shaull have power to:

(a) Adopt and publish rules and regulations governing the usa of roads,
Strests, common area and facilities, and the personsl conduct of the members and their
gueats thereon, and to establish penalties for the infraction cthereof;

(b) Suspend the voting rights and right to use of the recreational facilities o
4 member during any perfod in which such members shall be in default in the payment of any
assesament levied by the Association. Such vights may also be suaspended after notice and

hearing, for a period not to exceed sixty days for infraction of pudlished rules and

regulactions, UbOSO’?
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D ‘3 Daglare [M i of thae Beard of Diractors to be vacant in the
v 'member: shall be sbseat from three consscutive tegular meectings of the Board

of Directors;

(e) Employ a manager, an independent contractor, or such other employees as they
deem necessary, and to prescribe thair duties.

Section 2. DUTIES. It shall be the duty of the Board of Directors to:

(a) Cause to be kept a complete record of all its ucts and corporate affairs
and to present a stutement thereot to the members at the annual meeting of the meambers,
or at any special meeting when such statement is requested in writing by not less chan
one-fourch of members who are eantitled.to vots.

(b) Supervise all officers, agents and employees of this Association, and to
see that their duties are properly performed;

(¢) As more fully provided in the Puotective Covenants, as amended, to:

(1) Pix the amount of the annual assessment against sach Lot at least
thirecy (30) duys Ln advunce of each unnual assessment period;

(2) Send written notice of sach assessment co every owner subject
thereto at least cthircy (30) days in advance of such annual assessmenct period;

(3) Forclose the licn against any property for which assessaents are
not paid wicthin chirty (30) days after due Jate or to bring an action at law
sagainst the owner personaslly obligated to pay the saime,

(d) 1ssue, or to cause an appropriate officer to issue, upon demand by any
person, a certificate seccing focth whethar or not any ussessment has been patd. A
reasonable charge may be mude by the Board for the iseuance of such cercificates. If
e certificute states an assessment hdas been paid, such certilicats shall be conclusive
evidence of such payment;

(e) Procure and maintsin adequate liability sand hacard insucrance on propercy
owned by the Association;

(£) Cause all officers or employees having fiscal responsibilicies to be
bonded, as the Board may deem appropriate;

(8) Cause the common area and road systeam to be wmuintained,

ARTICLE VIII
Officers and Their Dutstes

Section 1., ENUMERATION OF OFFICES. The officers of this Assoclacion shall by
4 President and Vice-President, who at all times will be wambers of the Board of Directors,
a Secretary, a Trousurer, and such octher officers as the Board may from time Co Cime by
resolution creute. The Secretsry and Treasurer may be the same psrson.

Sectfion 2. ELECTION OP OFFICERS, The election of officers shall take place at
the firat meecing of the Board of Directors following each annuul meating of the members.

Section 3. TERM. The officers of this Association shall be elected annually by
the Board and each shall hold office for one year unless he hhull sooner resiga, or
shall be removed, or actherwise disqualified to serve.

Section 4. SPECIAL APPOINTMENTS. The Board msy sloct such ocher officers as
the uffalrs of the Avsociution may require, each of whom shall hold office for such period,

have such authority, and perform such duties as the Board may. froa time to time, determine.

Section 5. RESICNATION AND REMOVAL. Any officer may be removed from office
with or without cause by the Board. Any officer muy resign at any tiwme giving written
notice co the Board, the President or the Secretary. Such resignation shall take sffect
on the date of receipt of such notice or at any, lacer time specitied therein, and ualess

otherwise specified cherein, the acceptance of such resignaci h
et g teci L ] esignacion shall not be necessary to
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Section 8. DUTIRS,.The duties of the. officars are as follovs:

(a) PRESIDENT. The Presideat shall preside st all meetings of the Board of
Directors, shall see that orders and resolutions of the Bourd are carried out, shall sign
all leases, mortgages, deeds and other written insstumsats and shall co-sign all checks
and promiasory notes.

(b) YICE-PRESIDENT, The Vice-Prasident shall act in the pluce and scead of
the Presidant in the event of his abuence, inability or refusal to act, and shall exercise
and discharge such othar duties as muay ba required of him by the Board.

(c) SECRETARY, The Secratary shall record the votes and keep the minutes of
all meetings and proceedings of the Board and of the members; keep the corporate ssal
of the Association and affix it on all papers requiring said seal; serve notice ot
meetings of the Board and of the wembers; keep approptiate current records showing members
of the Association together with their addresses, and shall perform such othwr ducies as

required by the Board.

(d) TREASURER. The Treassurer shall receive and deposit in appropriate bank
accounts all monies of the Association and shall disburse such funds us directed by
resolution of the Board of Directors; shall co-sign all checks and promissory notes of
the Association; keep proper books of account; Cause an annual audit of ths Association
books to be made by a Public Accountant at the completion of sach fiscal year; and shall
prepare an anpnual budget and a statement of income and expenditurss co bo presenced to the
membership at its regular annual mesting, and deliver a copy of sach to the members.

ARTICLE IX
Coamittass

The Association shall have the right to appoint wembers of the Archicecctural
Coatrol Committee, as provided in the Protective Coveaants, at sich time as all Lots
in the Tract have baen sold by the Crantor, as stated in Protective Covenants. The
Board shall also have the right to appoint a Nominating Commitcee, as provided in these
By-Laws, and in uddition thersto shall appoint other coumittees ad deemed appropriate in
carrylng out its purposas,

CLE X
Books and Records

The books, records and papers of the Association shall at all times, during
reasonable business hours, be subject to inspaction by any member. The Protective
Covenants, Certificate of Incorporation and the By-Laws of the Association shall be
available for inspection by any member at the principal office of the Association, where
coples may be purchased 4t reasonable cost.

ARTICLE XI
Assessments

As more fully provided in the Protective Coveaunts, 4s amended, such’' meuwber i
obligated to puy to che Association annual and special assessuments which are secuted by
a4 continuing lien upon the property against which the assessment is made. ARy assessments
which are not paid when due shall be delinquent. If the assessmunt is not pald wicthin thircy
(30) days after the due date, the assessment shall bear interest from the date of
delinquency at che rate of seven (7) percent par snnum, and the Assoclation may briag an
action at law against the owner personally obligaced to pay the same or foreclose the
lien against the property, and incerest, costs, and reasonable acc0rncy‘s.3001 of any
such accion shall be added to the wmount of such assessment. No owner may walve or other-
wise escupe liabilicy for the uaacaa-nnt’ytovtdi&“tbf'h.tctn by non-use of the common
ares, roads or abondoment of his Lot.

ARTICLE XII
Corporate. Seal

The Association shall have a seal in circular form having within its circumstance
the words "NHi-Country Estates Houeowners Association.®

G3U369
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AF hallcontrel; case of any conflict between
chn rrococczva Cavenants and these By-Lawa, :hn Protestive Covenants shall control.

ARTICLE X1V
Piscal Year

The fiscal year of the Association shall begin on the lit day of Jsauary and
end on the Jlst day of Decamber of every year, except that the first fiscal year shull
begin on the date of incorporation,

IN WITNESS WHEREOF, We, being all of the Directors of li-Country Estates

Homeowners Assoclation, have hearsuato set our hands this day of , 1976,

w0310



BI<COUNTRY ESTATES HOMEOWNERS ASSOCIATION

Bach Grantes and lot owner for himsslf, his heirs, execucors, and
assigns, covenants and agress to pay anpually his pro-rata share of the costs
to maintain the roads, strests snd commen areas, including but not limited to,
the common areas set aside for the delivery-.snd pickup of mail, the pickup
of children for schoel by scheol busas and -ethsr vehicles, and an area
for garbage collectign, Grentes's.assepsmspt in this regard shall be paid
promptly when ths a bccon.q dus’as pcpytdnd in the By<Laws of the Homeowners
Assoclation, and the Grantes's tciluro to pay same promptly when due shall
constituce a lien upen the owner!s. premises-and the aams may be enforced in
equity or at law as in the case of any lien foveclogurs. Such ananual
assessment shall not commenca yntil cdop:ina. and the first assessment
shall be in the amount of $(to be determingd) per lot owned, said amount
to be placed in an acgount and to be used exclusively by the Homeowner's
Assoclation for the purpose hareinsbove mantioned, and for such other
services as are deemad importsnt to:the devalopment and preaervation of
an attractive community and to further maintain the privacy and general
safaty of the residential communities loeated in Hi-Country Estates.

From and after adoption, the annual paymapnt may be increased each year up to
five (5%) perceat of.the maximum suthorized paywent- for the previous year.
The Homeowners Association is ebligated .po previde maintenance and all™
other services stated above only to tha sxteat that such maintenance and
services can be provided with ths proceeds of such aanual payments. The
foregoing annual fee may be incressed by ap smount greater than five
percent (52) of the maximum authorxized paymsnt for the previous year, by
the written consent of a majoxity of the Lot ewners., At such time as any
pu lic body shall undertake to maintaia the reads and streets and provide
the other services coptemplated harein, this covenaat shall cease,
terminate, and be held for maught,

«J0311
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SPHCIAL WARRANTY DERD-

RT3

ZIONS FIRST NATIONAL HANK, r National Banking Association, as Trustee, of Salt
Lake City, Utah, Grantor, hgreby conveys o -sd warrants agaisst the acts of the Grantor uuly, _
to ‘Steven K. Maxfield aad Sussn K. Mexfield, his wife, 8s Joint.Tenents wich

Full Rights.of Survivorship

Grantces
for the sum of TEN DOLLARS AND OTHER GOOD AND VALUABLE CONSIDERA.
TION, the foilowing describud tract of land situstod in  SALT LAXE County.

Stato’ of UTAR

s"!.ot #91 , HI-COUNTRY ESTATES, a subdivision according to the ofticial

~ plat thereot recorded in-Lhc office of tha County Racorder of sstil
3 County, together with & right of Jay over and across the privete (veds, 9
\) g located within said subdivisien,” 3 {
“Subject to the protective covensnts snd the articles of the homeowirs _5('\
associacion, .f‘

T"'Lﬁ co.

ZB

IN WITNESS WHEREOF, the Grantor this...21cd..,dayof ....... . Juna....
19.78 hu caused Uwae presents o be executed in its cotponununc.u Lmstcc w J undu .u
corpomlc scal, as truslie, by two of its Vice Presidents hersunto duly autharized.
Vier oS
I \ ZIONS FIRST NATIONAL BANK, a

-: cae N National Bu\ki A iation, as Trustee

.........

STATE OF UTAH (
COUNTY OF SALT LAKE { SS.

On the ..23xd day of ..

A.D. .1978....., personally appearc! atre we,
e NOSLL BanpefS. . ...

Aodscsoa.................. » who buuig & v L daiy ) s
sworn did say they are Vice d\irst National Bank, a National kot ks s - €
ciation, and that xaid inst : i ol said Association, as '!ﬂnw.l N E S -
Jution of its Hoard of Dircefprs Ad to me that said Associatisi. cpvvaid i - N

sanw, as Trastee, » ((./ - -7 .? ' .._:

N7 Coumume Ormes S

. Bty ; ‘
My commnssion Fxpises . .. y Ny ) eniding at g #AJ“ l/ - '(r,{"/‘;— 1 - &2032%

- “EXHIRITF
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Nuv 17 1987

H Dixcn Hudiey, Ca 3ia Dist. Co;;rt
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i

Deouty Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

HI-COUNTRY ESTATES HOMEOWNERS MEMORANDUM DECISION

ASSOCIATION, a Utah corporation,

CIVIL NO. C-84-5500

Plaintiff,

vs.
STEVEN MAXFIELD, et al.,

Defendants.

Before the Court are the respective positions of the parties
dealing with disputed 1legal issues in this case. The parties
requested, and the Court agreed that the disputed legal issues
should be resolved by the Court at this stage of the proceedings,
and govern the further processing of this dispute. The parties
argued their respective positions orally to the Court, and have
submitted extensive Memoranda. The Court, following argument,
took the matter wunder advisement to further consider the
Memoranda, exhibits attached thereto, and the positions of the
parties. The Court has now considered the arguments and legal
authorities of the parties, and being otherwise fully advised,
enters the following Memorandum Decision.

The principal dispute in this case is whether or not the
plaintiff has the authority to make assessments against the
defendants that relate to the operation of common areas within

~NENA
R
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HI-COUNTRY V. MAXFIELD PAGE TWO MEMORANDUM DECISION

the subdivision in question. The defendants take the position
that the covenants that the plaintiff seeks to enforce have been
declared invalid by Judge Scott Daniels' ruling in the case of

Richard 1. James, et al. v. John W. Davis, et al., Civil No. C-

81-8560. In that case Judge Daniels, among other matters,
declared the 1973 amendments to the prospective covenants
prepared April 6, 1973, and recorded March 22, 1974 were void and
unenforceable. Plaintiff takes the position that neither the
concept of res ajudicata or collateral estoppel apply, inasmuch
as the basic issues before the Court in the so-called Davis case
were substantially different.

The Court is of the opinion that the defendants are
mandatory members of the Association by virtue of their ownership
of property within the subdivision in question. The Court is
also of the opinion that the original concepts and covenants of
the Homeowners Association carry with it not only the requirement
of mandatory membership for property owners, but also the right
to collect assessments on the part of the Homeowners Association
for expenses related to areas of common usage and enjoyment. To
the extent that the original covenants and agreements of the
parties prior to the time of the voided amendments in accordance
with Judge Daniels' Order do not provide for mandatory membership
or the right to levy assessments for expenses on common ground

the principle of "equitable servitude" applies. The defendants

Aol Sls ]
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HI-COUNTRY V. MAXFIELD PAGE THREE MEMORANDUM DECISION

enjoy the use of the common areas and other amenities held in
common for the subdivision. The defendants' statement that they
do not want to use roadways, the electronically controlled gate,
and other amenities is without merit.

Accordingly, based upon the foregoing, the Court determines
under the circumstances of this case, that first, the Davis case
does not constitute collateral estoppel or res ajudicata that
would prohibit the plaintiffs from levying assessment against the
defendants in this case. Secondly, the Court having determined
that the principal of equitable servitude applies in this case,
the plaintiff would be entitled to make reasonable assessments
.for the expenses related to the common areas, even if the
original covenants and purposes of the Homeowners Association did
not allow such an assessment.

Finally, there being no dispute between the parties that a
cause of action would exist for quantum merit, the plaintiffs
likewise have that theory available to them, although because of
the Court's determination of the disputed 1legal issues
heretofore, the question of quantum meruit becomes moot.

Counsel for the plaintiff is to prepare an appropriate Order
in accordance with this Memorandum Decision governing the

resolution of these disputed legal issues, and submit the same to



HI-COUNTRY V.

MAXFIELD

PAGE FOUR MEMORANDUM DECISION

the Court for review and signature in/accordance with the Local

Rules of Practice.

Dated this

/7

day of/Nov r, 1987.

k7

/‘M’MOTHY R. HANSON
DISTRICT COURT JUDGE
ATTEST
b . e, . ‘\:D' EY

'
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HI-COUNTRY V. MAXFIELD PAGE FIVE

MAILING CERTIFICATE

MEMORANDUM DECISION

I hereby certify that I mailed a true and correct copy of

the foregoing Memorandum Decision, postage prepaid,

following, this / 2 day of November, 1987:

Robert A. Bentley

Attorney for Plaintiff

50 W. Broadway, Suite 1000
Salt Lake City, Utah 84101

R. Clark Arnold

Attorney for Defendants

455 South 300 East, Third Floor
Salt Lake City, Utah 84111

to the

o,

A s -l g
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Salt Lake County Utar'ICE

NOV - 4 1988
RORERT A. BENTLEY (0299) H. Di )
Attorney for Plaintiff + Dixon Hindley. Clerk 3rd Dist. Court
50 West Broadway, #1000 By1?#L‘
Salt Lake City, UT 84101 o 2T Caputy Gk

Telephone: (801) 328-9085 -
IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH
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HI-COUNTRY HOMEOWNERS
ASSOCIATION, a Utah Corporation,

.

FINDINGS OF FACT AND

Plaintiff, CONCLUSIONS OF LAW
VS. s
STEVEN MAXFIELD, RICHARD JAMES, : Case No. C84-5500
PAUL STROH and FRED KWIATKOWSKI, Judge Timothy Hansen

Defendants.
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This matter came on for hearing on October 9, 1987 at 9:00 a.m.
for argument on disputed legal issues before the Honorable Timothy
Hanson, District Court Judge, presiding. Plaintiffs were represented
by their attorney Robert A. Bentley and Defendants were represented
by their counsel R. Clark Arnold. The parties having earlier pursuant
to Order submitted Lists of Facts and Legal Issues, as well as
memorandum in support thereof. The Court having heard the arguments
of counsel, having read the pleadings and affidavits on file, together
with the parties Memorandum of Points and Authorities and pursuant
to the stipulation of counsel treating this matter as though it had
come on for hearing on a motion for Summary Judgment, the Court
having found that there is no genuine issue as to any material fact
and that Plaintiff is entitled to a judgment as a matter of law, the
Court makes and enters the following Findings of Fact and Conclusions

of law:



FINDINGS OF FACT

1. Plaintiff is a non-profit Corporation comprised of owners
of real property located in the Hi-Country Estates Phase I subdivision
located in Salt Lake County, State of Utah.

2. Entrance to the subject subdivision is possible at only one
point which is fenced and controlled by an electronic security gate,
one must know the combination which is periodically changed in order
to gain access. lot size was restricted to five (5) acre minimums.
Over five miles of interior roads are improved and paved but remain
private and owned by the Plaintiff having never been dedicated to
Salt Lake County.

3. Salt Lake County provides no services to the subdivision
other than police and fire protection and the Plaintiff pursuant to
its obligations under its Articles, Bylaws and Protective Covenants
maintains the roads, provides snow removal, maintains the fence and
electronic gate, disposes of garbage and other refuse, insures and
adequate water supply and delivery system, and pays for legal fees
incurred on issues of mutual benefit.

4. The Articles of Incorporation and Bylaws for the Plaintiff
Corporation are dated January 30, 19782 and were recorded by the
original developer of the subdivision on May 17, 1973. The parties
have stipulated that the wording of the Articles and Bylaws are not
disputed.

(a) The Articles state that the purpose of the Plaintiff

association is

... for the maintenance, upkeep and preservation of
the streets, roads and common area within that certain



tract of property described as: Hi-Country Estates,
located in Salt Lake County, State of Utah, Phase
[,... The Association is also formed to promote the
health safety and wel fare of the residents within Hi-
Country Estates...

(b) The Articles further state that:

Every person or entity who is a record owner of a fee
or undivided fee interest in any Lot which is subject
by covenants or record to assessment by the
Association, including purchasers under contract,
shall be a member of the Association... Membership
shall be appurtenant to and may not be separated from
ownership of any lot which is subject to assessment
by the Association.'"(Emphasis added)

(c) The Articles charge the Association with the duty to:

(a) Exercise all of the powers and privileges and
to perform all of the duties and obligations of the
Association as set forth in that certain Protective
Covenants for Hi-Country estates..., (b) Fix, levy,
collect and enforce payment by any lawful means, all
charges or assessments pursuant to the terms of the
Protective Covenants, as amended, and as provided in
the By-laws adopted by the Association; to pay all
expenses in connection therewith and all office and
other expenses incident to the conduct of the business
of the Association, including all licenses, taxes or
governmental charges levied or imposed against the
property of the Association.

5. The Bylaws of the Association charge the Association Board
of Directors with the following duties:

(c) As more fully provided in the Protective
Covenants, as amended, to:

(1) Fix the amount of the annual
assessment against each Lot at least thirty (30) days
in advance of each annual assessment period;

(2) Send written notice of each
assessment to every owner subject thereto at least
thirty (30) days in advance of each annual assessment
period;

(3) Foreclose the lien against any
property for which assessments are not paid within
thirty (30) days after due date or to bring an action
at law against the owner personally obligated to pay
the same.

PR R4
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6. The Bylaws of the Association further state in Article XI
as follows:

As more fully provided in the Protective
Covenants, as amended, each member is obligated to
pay to the Association annual and special assessments
which are secured by a continuing lien upon the
property against which the assessment is made. Any
assessments which are not paid when due shall be
delinquent. If the assessment is not paid within
thirty (30) days after the due date, the assessment
shall bear interest form the date of delinquency at
the rate of seven (7) percent per annum, and the
Association may bring an action at law against the
owner personallyobligated to pay the same or foreclose
the lien against the property,m and interest, costs,
and reasonable attorneys fees of any such action shall
be added to the amount of such assessment. No owner
may waive or otherwise escape liability for the
assessment provided for herein by non-use of the
common area, roads or abandonment of his lot. (Emphasis
added)

7. Each of the Defendants is a recorded owner of one or more
parcel of real property located within said subdivision.

8. The Property deeds of Defendants Maxfield, Kwiatkowski and
James make their ownership interest "subject to the Protective
Covenants and articles of the Homeowners Association." Further
Defendant James has in the past served as President of the Plaintiff
Corporation.

9. Plaintiff as required by the Articles and Bylaws imposes an
annual assessment upon lot owners of record for the services it
provides. Said assessments are due the first of each year and were
$115 per year for each year period to 1986, $120 for 1986 and 1987
and $125 in 1988. In addition since 1985 there has been a garbage
collection assessment of $48 imposed on all lot owners.

10. The Defendants enjoy and use the services and common areas

own, held, maintained and provided by the Plaintiff. The Defendants



allegation that they do not want to use such services is transparent
and without merit. The Association Bylaws provide that " No owner
may waive or otherwise escape liability for the assessments provided
for herein by non-use of the common area, roads or abandonment of
his lot."

11. Defendants have conceded and stipulated that for at least
a period of time after acquiring their property the Defendants were
members of the Association and paid their assessments.

12. In late 1981 the Defendants herein, along with several other
homeowners filed suit against the Plaintiff here in the Third District
Count in and for Salt Lake Country, State of Utah in the case of

James, et al. v. Davis, et al, Civil No. C-81-8560. Said action

sought to invalidate the election of certain individuals as Directors
of the Association, to enjoin the enforcement of both the original
and Amended Protective Covenants by the Plaintiff, and to further
enjoin the Plaintiff herein from appearing at zoning hearings.

13. Defendants herein, (Plaintiffs therein), alleged and
admitted in that Complaint that they were in fact members of the
association and that the association was formed for the purpose of
maintaining and providing for common areas which all lot owners used
and enjoyed.

14. The issues in the Davis case is not identical with the
ones presented in this action. The ability of the Plaintiff
Association, (Defendant therein) to levy, lien, assess and or
collect annual assessments was not raised by any of the parties

therein.
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15. The Court in Davis held the original Protective Covenants
relied in part on by Plaintiffs herein constituted a present and
continuing servitude upon the property. The Amended Protective
Covenants invalidated therein by the Court were not cited or relied
upon by Plaintiff in seeking judgment herein.

16 . The Court in Davis was not asked nor did not it consider
whether lot owners would be liable for homeowners assessments or
whether membership in the Association could be considered mandatory
on some basis other than the Amended Protective Covenants.

17. Subsequent to the Courts decision in Davis, each of the
Defendants herein notified the Plaintiff that they were withdrawing
from membership in the association and would no longer consider
themselves to be liable for annual assessments.

18. Defendant Steven Maxfield has failed to pay his assessments
and charges of record and is now delinquent as of July 31, 1988 in
the amount of $1,177.99.

19. Defendant Fred Kwiatkowski has failed to pay his assessments
of record and is now delinquent as of July 31, 1988 in the amount

of $982.36.

20. Defendant Richard James has failed to pay his assessments
of record and is now delinquent as of July 31, 1988 in the amount
of $886.93

21. Defendant Paul Stroh has failed to pay is assessments of
record and is now delinquent as of July 31, 1988 in the amount of

$1,010.13



22. The Plaintiff has incurred $3,260 in attorneys fees in
prosecuting this action and the Court finds said amount to be
reasonable. Said fees can not be reasonable apportioned between
individual defendants as the individual defendants were joined for
the purpose of this appeal form a Small Claims Court Judgment.

23. The Court finds that the Plaintiff has necessarily incurred
the following costs in the maintenance of this action and that such
costs in conformance with Plaintiffs memorandum to Tax Costs should
be assessed against the Defendants respectively as follows: STEVE
MAXFIELD $12.50, RICHARD JAMES $36.75, PAUL STROH $36.75, and FRED
KWIATKOWSKI $25.

From the foregoing the Court makes and enters the following:

CONCLUSIONS OF LAW

1. Jurisdiction and venue are properly before this Court to
hear this cause of action and to render relief therein.

2. Defendants by virtue of their past actions, conduct and
admissions are estopped from denying that they are members of the
Plaintiff association or that they are not liable for Association
assessments.

3. Defendants are mandatory members of the Plaintiff Association
by virtue of their ownership of property in the subdivision and can
not unilaterally resign from membership or escape liability for
assessments,

4. The Plaintiff association is legally and lawfully entitled
to levy and collect assessments from lot owners for expenses incurred
by the Plaintiff in discharging its duties under the Articles, Bylaws

and Protective Covenant.



5. The Articles of Incorporation, Bylaws and original Protective
Covenants of the Plaintiff Association constitute a present and
continuing equitable servitude upon the property owned by the
defendants.,

6. Plaintiffs cause of action against Defendants is not barred
by the doctrines of res judicata or collateral estoppel.

7. The past assessments imposed by the Plaintiff are just and
reasonable and each lot owner is liable for the amount assessed for
each year.

8. Defendants are indebted to Plaintiff and Plaintiff is entitled
to judgments against Defendants in the following amounts together
with interest thereon from July 31, 1988 at the rate of 12%:

(a) Steven Maxfield $1177.99
(b) Fred Kwiatkowski $982.36
(c) Richard James $886.93
(d) Paul Stroh $1,010.13

9. Plaintiff is entitled to an award of attorneys fees against
the Defendants individually and severally in the amount of $3,260

10. Counts I and 11 of Defendants Counterclaims are hereby

dismissed with prejudice. Count III of Defendants Counterclaim is

dismissed without prejudice and Defendghts are granted leave to
refile said Counterclaim as an Order to/ Show Cause in the Davis case.
LS —

DATED this &  day of 1988,

/OIBTRICT COURT JUDGE
;a." . '_ °
ot A ‘}’
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CERTIFICATE OF MAILING

I hereby certify that I mailed, first class, postage prepaid a
true and correct copy of the foregoing Findings of Fact and Conclusions
of Law to R. Clark Arnold, PARSON AND CROWTHER, 455 South 300 East,
Salt Lake City, UT 84111 and Steven K. Maxfield 3329 South 500 West,

Salt Lake City, UT 84115 on this day of October, 1988.
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NOV - 4 1388
ROBERT A. BENTLEY (0299)
Attorney for Plaintiff é;?mwuwwmqumsmoutomn
50 West Broadway, #1000 Bl S
Salt Lake City, UT 84101 T

Telephone: (801) 328-9085
IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH
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HI-COUNTRY HOMEOWNERS

ASSOCIATION, a Utah Corporation, =TS 8 2807
: JUDGMENT
Plaintiff,
vs. :
STEVEN MAXFIELD, RICHARD JAMES, : Case No. C84-5500
PAUL STROH and FRED KWIATKOWSKI, Judge Timothy Hansen

Defendants.
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This matter came on for hearing on October 9, 1987 at 9:00 a.m.
for argument on disputed legal issues before the Honorable Timothy
Hanson, District Court Judge, presiding. Plaintiffs were represented
by their attorney Robert A. Bentley and Defendants were represented
by their counsel R. Clark Arnold. The Court having read the memorandum
of the parties, having heard the arguments of counsel and treating
this matter as a motion for Summary Judgment and for other good cause:

IT IS HEREBY ORDERED, ADJUDGED AND DECREE as follows:

1. Judgment is entered in favor of Plaintiff and against
Defendant Steven Maxfield in the principle sum of $1,177.99 as of
July 31, 1988, costs of $12.50, for at total Judgment amount of
$1190.49 with interest thereon from date at the rate of 12% per
annum, plus Judgment for attorneys fees as entered herein below.

2. Judgment is entered in favor of Plaintiff and against

Defendant Fred Kwaitkwoski in the principle sum of $982.36 as of



July 31, 1988, costs of $25.00, for a total Judgment amount of
$1,007.39, together with interest thereon from date at the rate of
12% per annum, plus Judgment for attorneys fees as entered herein
below.

3. Judgment is entered in favor of Plaintiff and against
Defendant Paul Stroh in the principle sum of $1,010.13 as of July
31, 1988, costs of $36.75 for a total Judgment amount of $1046.88,
together with interest thereon from date at the rate of 12%, plus
Judgment for attorneys fees as entered herein below.

4. Judgment is entered in favor of Plaintiff and against
Defendant Richard James in the principle sum of $886.93 as of July
31, 1988, costs of $24.25, for a total Judgment amount of $911.18
together with interest thereon from date at the rate of 12%, plus
Judgment for attorneys fees as entered herein below.

5. Judgment is further entered in favor of Plaintiff and against
the Defendants jointly and severally in the sum of $3,260.00
representing a reasonable attorneys fee incurred by Plaintiff in

defending this matter.

6. The Clerk of the Court is diregted to release and pay to

the Plaintiff the appeal bondj”posted y the Defendants herein.
(A4

. 2 (=
DATED this day of

/DYSTRICT COURT JUDGE

CERTIFICATE OF MAILING AT
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I hereby certify that I mailed, first class, postage prepaid a
true and correct copy of the foregoing Judgment to R. Clark Arnold,

PARSON AND CROWTHER, 455 South 300 East, Salt Lake City, UT 84111 and
to Steven K. Maxfield 3329 South 500 West Salt Lake City, UT 84115

on this day of October, 1988,
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