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ARGUMENT
POINT I

THE ARTICLES OF INCORPORATION AND BY-LAWS OF
HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION,
INC. (ASSOCIATION) APPELLEE DO NOT PROVIDE A
PROPER LEGAL BASIS TO LEVY ASSESSMENTS
AGAINST APPELLANT (MAXFIELD) BECAUSE IT IS IN
DIRECT VIOLATION OF JUDGE DANIELS ORDER IN
JAMES v. DAVIES C81-8560 AND ULTRA VIRES.

The Association has used selected sections from the Articles
of Incorporation and By-Laws to support its contention that the:
Association can properly levy assessments. It is undisputed that
the amendment to protective covenants (Add. D, Appellant’s Brief)
is the basis for assessments. The amendment provides for the
formation of the Homeowners Association; details the basis for
the assessment; what the assessment is for; lien rights and
foreclosure; the amount of the assessment ($85.00); assessment
increases of five (5) percent annually; and for extension of
roads and common areas. The amendment does not provide for
attorney’s fees and specifically provides "At such times as any
public body shall undertake to maintain roads and streets and
provide the other services contemplated herein, this covenant
shall cease, terminate and be held for naught." It is undisputed
that Judge Daniels found this amendment "improperly enacted and
is void." (Add. 5, Appellant’s Brief, Con. of Law, Para. 5 pg.
7).

Judge Daniels did consider the Articles and By-Laws when he
specifically found:

"12. The Court finds that the purpose for which the

1



Hi-Country Estates Phase I Homeowners Association was
incorporated do no include enforcement of the
protective covenants."

"24. The Court finds that the Articles of
Incorporation and the By-Laws of the Hi-Country Estates
Phase I Homeowners Association do not provide a grant
of authority for the directors to take action to
enforce the protective covenants against owners of
property in Hi-Country (sic) Estates Phase I."

"25. The Court finds that the action by directors in
attempting to enforce the covenants in the name of the
Assoclation against property owners in Hi-Country (sic)
Estates Phase I, as found above, was ultra vires to the
power of the Association." (emphasis added)

(Add. 5, Appellant’s Brief pgs. 4 and 5).

The covenants referred to above are in two parts. The
covenants themselves which Judge Daniels upheld (Add. D attached)
and the amendment (Add. B, Appellant’s Brief) which Judge Daniels
ruled void. The covenants themselves deal with unrelated
architectural matters. Judge Daniels’ findings are crystal
clear. The Articles and By-Laws do not provide a grant of
authority for the directors (Associates) to take action to
enforce the protective covenants against owners of property
(Maxfield) to collect or levy assessments and any attempt to do
so is ultra vires.

The Articles and By-Laws themselves are qualified by the
amended protective covenants and cannot stand alone. The
Articles cited by Association provide:

"Exercise all of the powers and privileges and to

perform all of the duties and obligations of the

Association as set forth in that certain protective

covenant for Hi-Country Estates ....... (b) Fix, levy

collect and enforce payment by any lawful means, all

charges or assessments pursuant to the terms of the

protective covenants, as amended .......'" (emphasis

2



added) .
The By-Law cited by Association provides:

"(c) as more fully provided in the protective covenants, as
amended ..... ...." (emphasis added).

POINT II
IN LIGHT OF JUDGE DANIELS FINDINGS THAT THE
ARTICLES AND BY-LAWS GRANT NO AUTHORITY TO
THE DIRECTORS TO LEVY ASSESSMENTS AND IS
ULTRA VIRES THERE IS NO BASIS TO AWARD
ASSOCIATION’S ATTORNEY’S FEES.

The Association claims that the contractual basis for the
award of attorney’s fees is found in the assessment provisions of
the Articles of Incorporation or the By-Laws. As discussed
above, Judge Daniels squarely held that the Articles and By-Laws
did not provide a grant of authority for the directors to take
action to enforce the protective covenants (assessments) and any
attempt to enforce the covenants (assessments) was ultra vires.
The Articles have no provisions for attorney’s fees. Both the
Articles and the By-Laws are qualified by and subject to the
protective covenant (assessment) which was declared void.
Maxfield did no take his property subject to the By-Laws. The
property was "subject to the protective covenants (which were
held invalid) and the articles of the Homeowners Association."
There is no contract or statute to support an award of attorney’s
fees.

POINT III
PLAINTIFF’S CLAIMS ARE BARRED BY THE
DOCTRINES OF RES JUDICATA OR COLLATERAL

ESTOPPEL. THE APPELLEE MISCONSTRUED THE
NATURE OF THE CLAIMS IN JAMES, et al. v.

3



DAVIES, et al., C81-8560 WHICH WERE
IDENTICAL OR COULD OR SHOULD HAVE BEEN RAISED
(RES JUDICATA) OR AT THE VERY LEAST THE SAME
FACTS AND ISSUES WERE FULLY LITIGATED IN
JAMES v. DAVIES TO PRECLUDE THEIR
RELITIGATION (COLLATERAL ESTOPPEL).

The entire Amended Verified Complaint is attached as
Addendum E. The Appellee correctly summarizes the allegations
except that not only was the appropriateness and irregularities
of land use restrictions alleged (which were upheld) but the
appropriateness and irregularities of the amendment to protective
covenants (assessments) which were held invalid and void. The
issue regarding the appropriateness or authority of the
Association to assess homeowners for road maintenance and other
expenses was squarely addressed and Judge Daniels ruled that the
Directors had no authority and their attempts to enforce
assessments were ultra vires. (Add. 5 Appellant’s Brief, pg. 5)

At the time James v. Davies was filed there were several

delinquent homeowners. The FIFTH CAUSE OF ACTION concerned a

$909.00 lien for assessments against Maxfield. (Add. E pg. 5)

The identical issue was raised in James v. Davies as the present

case. At the very least the same issue "could or should have

been raised therein." Krofcheck v. Downey State Bank, 580 P.2d

243 (Utah 1978), Wheadon v. Pierson, 14 Ut.Ed 45, 376 P.2d 946

(1962). The Association’s argument as to collateral estoppel
also fails. The same facts and issues were fully litigated in

James v. Davies. Judge Daniels specifically found in his

findings (12, 24 and 25) that the Association had no authority to
enforce the protective covenants (assessments) and any attempt to

4



do so was ultra vires. Judge Daniels even went so far as to
restrain the Association from attempting to enforce the
protective covenants. (Add. 5, Appellee’s Brief pg. 6 Para. 4)
In theory, the Association is in contempt of Judge Daniel’s order
in bringing this action. The prior action focused on the
authority of the Association to levy assessments and Judge
Daniels held they could not.
POINT IV

THE DOCTRINE OF EQUITABLE SERVITUDE CANNOT

APPLY AND AT THE VERY LEAST MAXFIELD IS

ENTITLED TO HAVE THE REASONABLENESS AND

APPROPRIATENESS OF ASSESSMENTS TRIED.

The Association in its brief finds support for the equitable
servitude doctrine on the basis that Maxfield had notice on his
deed that the property is "subject to the protective covenants
and the Articles of the Homeowners Association." Judge Daniels
found the protective covenants as to assessments void and also
found that the "purposes for which the Hi-Country Estates, Phase
I Homeowners Association was incorporated do not include
enforcement of the protective covenants", (Add. 5, Appellee’s
Brief pg. 4 Para. 12.) It is undisputed that Maxfield had no
notice that he was taking his property subject to the By-Laws.
If Judge Hanson specifically determined that the protective
covenants and Articles of Incorporation constituted an equitable
servitude on the property as Appellee alleges, it is clearly
error as Judge Daniels had previously ruled that they were void
and the purpose for which Hi-Country was incorporated did not

include enforcement of the protective covenants. Judge Hanson

5



admitted and the Association concedes that if recovery was on the
basis of quantum meruit or unjust enrichment a trial would be
necessary. If Association claims are not barred by res judicata

or collateral estoppel, (Searle Bros. v. Searle, 588 P.2d 688

(Utah 1978)) Maxfield is entitled to a trial as to the
reasonableness and appropriateness of the assessments. The
assessment amount, as contained in the amendment to the
protective covenants, was the amount upon which summary judgment
was based even though Judge Daniels declared the amendment to
protective covenants void. Their was no evidence or basis to
support the summary judgment in the lower Court.

&
Respectfully submitted this R7-day of ﬂm , 1989.

Ce B AN

JOHN/ B. ANDERSON
Attopphey for Appellant, Maxfield

CERTIFICATE OF SERVICE
I hereby certify that nine (9) copies and one (1) original
of Appellant, Maxfield’s Brief were hand-delivered and served on

4 / ,
the Clerk of the Court of Appeals this;{?*Z‘day of [ NH-yp ¢t '

1989 and four (4) copies were hand-delivered and served on A.
HOWARD LUNDGREN, BUGDEN & LUNDGREN, Appellee'é Attorney, at 257
Tower, Suite 340, 257 Eg§t 200 South-10, Salt Lake City, Utah
84111 this ywday of { ,GJ,L(*T—/L;;‘/\,@ 1989. ﬂ
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N (See Attached Exhibit "A')

) KNOW ALL MFN BY THESE : R{ESENTS:

That the ownex ot .he hercin ...scribec property, nereny subject

!

said property to the tollowing corciiants, restrictions and concit.ons; and
the acceptance of any deed or conveyance thereof by the grantes ur grantees
therein, and tu_lr and cach of their ..eirs, exccumrs,' administrators,
successors, and assigns, shall constitute their covenant and agreement
with the undersigned, and with each other, to accept and hold the property
described or conveyed in or by such deed or convevarce, subiocr oo said

covenants, restrictions and conditions, as {ollows, to- wit:

ARTICLE [
GENERAL RESTRICTIONS

) 1.» Land Use and Building Type: The herein described property shall

be designated as a single famity residential lot. Such designiation shall not be
construed as prohibiting the agricultural use of the praperty.

A single tamily residence is a dwelling for one family alore, within whicn
no person may be lodged tor hire at any time, provided that vcasonable

quarters may be built and maintained in connection therewith for the use and

. if
occupancy of servants or guests of said family and that such quarters may be &n
built and maintained as a part of the detached accessory building or buildings

on the same lot. Any lot may be re-sutdivided when approved %y the Archi-

oLt

e
~,

T}
S

tectural Control Committee and when in conformance with existing Couvnty

regulations. Responsibility for compliance with any County regulations rests

-~ - =



solely with the owner ¢ the lot.

No other buildings shall be erccted, altered, placed or perinitted to
remain on any lot, other thun one barn and a private jarage for not more
than three (3Y cars, except that in areas desiygnated tor trailcr use a small
storage bui.ding shall be permitted. The design and pracement of ;'uch a
storage facility is subject to approval uf the Architectural Control Committee,
as is,gg}(; placement of a trailer itself.

2, Architectural Control: No building or truler shait Le crected, placed

or altered on any lot without the approval by the Architectural Control Committe
and compliance with the provisions of Article III, Sevtion 6 of these Covenants.,
No fence, wall, rwimming pool or other construction shali bz ercvcted, placed

or altered .n any lot wi.hou approval ot the Architectucal Control Con.mittee.

3. Building l.ccation: Any building location must he dppcoved by the

Architectural Control Committee,

4, Easements: Easements for instatlation and nairter.onee ot utilities

Y

and drainage facilities and roads are rescrved as shovoun vy the iat. The
cascemert arca of each lot and all improvements in it siail b meintained
cortinuously by the owner of the lot, except tor these iraprovements for which
a public authority or utility comuviny is resgonsitie,

i

There is to be reserved casements for clectr o Luwer, yids, water or
tor any other utility, public or otherwise, the right to construct, nosintain and
operate along, upon and across all present or future streets, edseinents and
roadways on said property, Developers may request cther coneaents not here-
tofore mentioned, and they shall be so granted by any rrasent or {uture owner of
the property, provided that they shall not unduly harm ti.e owncec's property,

5. Nuisances:; No noxious or offensive activity shall be carried on upon

any lot, nor shall anything be done thercon which may be vr roay become an

0

annoyance or nuisance to the neighborhooed or developraent,

-2-
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No trash shall be burned on the premises exCept in approved incinerators
located indoors or within a service yard. [No garbage shall be burnew, Garbnge
shall be placed in covered containers, said containers t. be ¢ . caled from
public view by an attractive enclosure

Contros over and the ability to ¢liminate any nuisance vents with the

Homeowr.er's Association,

6. Temporary ar.l Other Structures: Structures of a tenporary or

I

T

movable nature suc i as trailers or remporary recreacionid tonts shali be usea
only in designated areas as outlined in the DESICNATFD USE EXHIBIT +nich
is attached hzreto,
No oil .r second-hand structures shall be mo.ed onto any ot sai- lots,
All buildings, vermanent and temporary, shall he of gera qualicy and
design, and shall be completed with good workinanship and maierinl
7. Signs: No billboard of any character shall be crected, ;int d,
painted or displayed upon or about any of said property. Nu sign ahaelt S¢ erected
or displayed upon or about said property unless and until t'v. forra and duosign
of said sign has been submitted to and approved by the Arcinteciurael Conrrol
Committee.

)

8. Oil and Mining Operationsg: No oil drilling, o deveionu.cal operations

oil refining, quargying or mining operations ot any kind shall he pormitted upon
or in any lot, No derrick or other structure designed for wee 10 boring fur oil
or natural gas shatl be erected, maintained or permitted upoun any Lot

9. Trade or Commercial Activities: No trade ov comrneraial Lotivity

of any kind shall be carried on upon any lot, unless approvesd by the Archirectural
Control Committee and unless such activity creates no visual or aesthetic
nuisance and does not violate Article I, Section £ of these Covenants, in

the judgment of the Homeowner's Association,

_C('.“S:(Q

10, Garbage and Refuse Disposal: All garbage and retuse must be

A

‘igposed of in the designated garbage disgosal area, If such g.\rb...gn: dizposal

W)
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area is now or ever erected by the Developers, said ar¢a shall pe maintained
by the Homeowiier's Association.

I'l. Livestock-Poultrv-Agriculture: No animaj may e kept which

constitutes an annoyance or nuisance to the area. Any snimals to be kept outside
shall be housed and managed, based upon a plan for such housing ard management
which shall have had prior Architectural Control Committee appraval

12, Utilities, Water, Electricity, Gas: The development, implemen-

tation, utilization and extension of all utility services rests with the individuas
property owner, and must coruorm to all Salt Lake Ccunty and Utah State
regulations relating to those services.

13, Natural Vegetation and Treecs: Natural ve;etation :s to Le left

undisturbad as far as is practical on cach lot, except fur providing uccess to
the property or for making the property available {or improvenmiznts. - The
foregoing shall not be construed as prohibiting a properly owner from removing
any trees or other vegetation which he has himself plant(j,

la, Water, Butane, Propane or Storage Tanbhz; All storage tanks

must conform to State regulations, and must be located und screencd as far as
practicable, so as not to detract from the appearance of the lot or neighb oring
lots. Any plan for a storage facility shall be approved by the Acrchitectural
Comrn{l Commyittee prior to the construction cr erectio. of such iacility!

15, Fences: All plans for fences must be subimitted to the Architectur:i
Control Committee for approval, The use of barbed viice fencing “ prohibited

on all road frontages.

16. Diligence in Building: When the erection of any residence or

other structure is begun, work thereon must be pros=vuted dilipentiy and it
must be completed within a reasonable length of time,

17. Covenants Binding on Subsequent Owners: All the reservations

and restrictions here set forth are mude for the benefil ot eacii and every sub-
sequent owner of any portion of the land in said develipment or interest therein;

and shall inure to and bind all subsequent owners theraof,



~s. Fire, Casualty or Destruction: In the ¢ivent that 4 structure is

destroyed, wholly or partially, by fire, or by other casualty, saud :::ructt:ré
shall within a reasonable time be properly rebuilt or repaired to conform to
this declaration, or, upon the election of the owner of the property, all the
remaining structures, including the foundations therecof and all debris, shall
be removed {from the lot as soon as is practicable,

19. Roads: All roads, road maintenance anrd snow removal shall

be under the jurisdiction of the Homeo'vner's Associatioi,

ARTICLE I
HOMEOWNER'S ASSOCIATION AND MAINTENANCE OF COMMON AREAS

1. Homeowner's Agsociation; Hi-Country Ilstates, Inc., will form

or cause to be formed a non-protit corporation or association for the vurpose

of maintaining and providing for the common areas, in luding raods and streets,

and each lot owner or owners will be members of such tssociation, Persons

or entities purchasing a lot under a contract shail! be dcionmiea the owner of such

lot for the purpose ot membership in the association.

2. Assessment for Maintenance of Road, St..

cot and Gther Public

Services: Each CGrantee and lot owner fcr himself, niv heirs, cweontors, and

assigns, covenants andagrees to pay annually his pro-rata sharc of the cost to
maintain the roads, streets and common areas, including, but not lunited to, tic
common areas set aside for the delivery and pickup of :inail, the pickup of
children fur school by school buses and other vehicles, and an areh for garbaye
collection, Grantee's assessment in this regard shall b poid promptly when

the same becomes due as provided in the By-Laws of the Homaeowner's Agsociaticr,

and the Grantee's failure to pay same promptly when d:te shall constitute

a lien upon the owner's premises and the same may be enforced in equity or

at law as in the case of any lien foreclosure, Such annual assessment shall not c F}
PEY I5

oI

commence until the day of , 19 , and the tirst assessment ‘(‘J‘ tie
!

Mg

Fat4
S
N~

shall ve in the amount of § per lot owned, ¢aid arnount to be placed

2
-l
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PR and to be iied exclusively by the Horacowner's Aswociation for

the rurposes hereinabove mnentioned, and for such other sevvices as are deemed
import :nt to the development and prescrvation of an illractive cernmunity and
to further r aintaiu the privacy and gencral safety of Uie residential communitie s

located in Ili-Country Estates, From and after the day of , 19

the annuai .ayment may be increascd each year up to tive per cent (5%) of the
maximum authorized payment for the previous year. The Honirovwner's
Assogiation is obligated to provide maintenance and #ii other services stated
above only to the extent that such maintenance and services can be nrovided
with the proceeus of such annual payments., The foregoing annual fee may be
increased by an amount greater than {ive per cent (5%) of the muximum
authorized payment for the previous year, by the writtcx{ consent ol a majority
of the lot owners, At such time as any public body s;xu'xl undertake to maintain

i

the roads and streets and provide the other services contemplated herein, this
i
covenant shall cease, terminate, and be held for naught,

3. Extensions of Roads and Common Areas: Hi-Cconntry Estates, Inc.,

reserves the right to extend the road system into property adjoitung Hi-Country
Estates, and to plat additional subdivision areas which would be an extension
of the road system and common areas as contemplated herein, Should such
extension take cffect, the lot owners within the adjoin:ng subdivisions shall

?

. A . o
be required to become members of the Homeowner's Association as contem-
e

plated herein and to pay their pro-rata share of the cost,

ARTICLE III
DURATION, ENFORCEMENT, AMENDMENT

1. Duration of Restrictions: All of the conditions, coven=nts and

TN

€

reservations set forth in this declaration of restrictions shall ¢continue and

o

remain in full force and effect at all times against said groperty in Exhibit VA"

D O g

and the owners thereof, subject to the right of changs or modification provided

for below, until twenty-five {25) vears, and shall as then in force be continued
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vor o pertod of twenty (20) years, and thercaiter for successive pueriods of
twenty (20) years cach witnout limitation, unless, within the i () mon.ns
prior to 19 or within the six (6) months prior to the expiration ot any
successive twenty-year period thereafter, a written sgreement ¢sacuted oy

the then record owners of more than three-fourths (4/4) in res o1 said property,
exclusive of streets, parks, and open spaces, be place i+ 1 record in the office
of the County Recorder of Salt Lake County, by the termis ol which agreement
any B said conditions or covenants are changed, modiried or extinguished in
whole or in part us to all or any part of the property ariginally sulject thereto,
in the manner and to the extent therein provided. In the event that any such
written agreement of change or modification be duly ¢ ecuted and recorded, the
original conditions and covenants, as therein modificd shall coutinue in focce
for successive periods of twenty (2.0‘) years each unl;--;a and uotil fucther changerd,
maodified or extinguished in the manner herein provided for, Ly miutual written
agrecement with not less than seventy per cent (T0%) of the then ovners of record
title of said property (including the mortgagees under recerd mort gages and

the trustees under recorded deeds of trust), duly exccuted and piaced of recaord
in the office of the County Recorder ot Salt [Lake Couniy, Utah, provided,
however, that no change or modification shall be made withour the written
censent duly excented and recorded of the owners of record of rut less than two-
thirds (2/3) in area of all lands which are a part of said sroperiy and which are
held in private ownership within f}ve hpndred (500) fcut in any. divection from s,
direction from the exterior boundarics of the property concerning which a change
or modification issought to be made.

2. Enforcement: Each and all of said conditions, covenuauts and
reservations is and are for the benefit of each owncr of iand (or any interest
therein) in said property and they and cach thercof shall inure t¢ and pass with
eacn and every parcel of said property and shall apply to and bind the respective
successors in interest of said Grantor. Each Grantce of the Grantor of any part

or portion of said property by acceptance of a deed incorporating the substance



»“C7 (nss dcclaration cither by setting it forth or by reference thersin, accepts the
same subject to all of such restrictions, conditions, covenants and rescervations,
As to each lot owner the said restrictions, conditions ol covenants shall be
covenants running with the lan’d and the breach of any thercof, and the contin-
uance of such breuch may be enjoined, abated or remed:»d by wppropriate pro-
ceedings by any such owner of other lots or parceis in said propesiy, but no
such breach shall affect or impair the lien of any bona {ide mortgage or deed
of trusilwhich shall have t een given i1n good f{aith, and for value, vrovided,

R
however, that any subsequent owner of said property shall be bound vy tae
conditions and covenants, whether obtained by foreclosure or <t 3 trustee's
sale or otherwise,

3. Violation Constitutes Nuisance: Fvery act or oimission, whereby

any restriction, condition or covenant in this declarativy sot forth, of violated
in whole or in part is declared to be and shall constitute a nuisance and may
be abated by Grantor or its successors in interest and/or by any lot owner;
and such remedy shall be deemed cumulative and not exciusive,

4, Construction and Validity of Restrictions: All o voad vdnditions,

covenants and reservations contdined in this declaraticr sndll be coustrued
together, but if it shall at any time be held that any onc of said councitions,
covenants, or reservations, or any part thereof, is invalid, or for iiny reason
becomes une?\for;;eable no other conaition, covenant, ur rescrvaton, or any part
thereof, shall Le thereby aftected or impaired; and the Grantor aad Grantee,
their su(;ces‘sors, heirs, and/or assigns shall be bound by ecach ariicle, section,
subsection, paragraph, sentence, clause and phrase ¢i ttus declaration, irre-
spective of the fact that any article, section, subsection, paripciph, sentence,

clause or phrase be declared invalid or inoperative or {or any reason becomes

unenforceable. . W
5. Right to Enforce: The provisions contained in this deciaration “ _‘;‘,'

shall bind and inure to the benefits of and be enforceable by Grantor, by the

owner, or owners, of any portion of said property, their and ¢ach of their legal




et T ve s, DEiFS, SUCCUSSOTS and assigns, and [ailure Ly Grante., or
any property owner, or their legal representative, heirs, succcssors, or
assigns to enforce any oi said restrictions, conditions, covenants, or reser-

vations shall in no event be dcemed a waiver of the right to do so thercafter,

€. Architectural Control Committee: The Architectural Corntrol

Committee which is vested with the powers described herein sh:«lll' consist of
three (3) persons appointed by the Grantor. Prior to the commencement of any
excavatifi‘:s, construction or remodeling or adding to any structure, theretofore
completed, there shall first be filed with the Architectural Control Cornrnittee
two (2) complete sets of building plans ana specifications thereior, together with
a block er »lot plan indicating the exact part ot the building site the improve-
ments will cover and said work shall not commence unless the Architectural
Control Committee shall endorse said pians as bein.g in ccnpliance with these
Covenants and are otherwise approved by the Comrnittee. The second set of
said plans shai! be filed as a permanent record with the Architectural Control
Committee. In the event said Committec fails to approve or disapprove in

. .
wriating said plans within fifteen (15) days after their sunmission, then said
approval shall not be required. When all lots in said tracts hove been sold
by Grantor, said plans and specifications shall be approved Ly an Architec-
tural Control Committee approved by a majority of ownurs of lots in the

2

property herein describnd and only owners of said lots shull be privileged to
vote for said Architectural Control Committee, The Grantor wihall have the
right to appoint members of the Architect iral Control Cormmnittec until such

time as all lots in the tract have beei: sold by the Grantcrv.

7. Assignment ~ Powers: Any and all rights and powers of the

Grantor herein contained may be delegated, transferred or assigned. Where- éA
ever the term "Grantor'" is used herein, it includes assigns or succassors
in interest of the Grantor,

8. Invalidity: It is expressly agreed that in the ¢vent any covenant

or condition or restriction hereinbefore contained, or any porticn thereof is

-9-
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held invalid or void, such invalidity or voidness shall :n no way aifcct any

(alid €@\ enant, condition or res.riction,
1 ) v‘1
"-\'; #_ 'N WITNESS WHEREOF, 1 have hereunto set my hand and soe!
e < .
% ,.
| Bim o o day of Jo 1973,
.’)" ‘..\... \~
. 1)
S

- HI-COUNTRY ¥V STATES

‘.

4/"‘ - . ——————
BY - e . o
Charles iowion
STATE OF UTAH )
18,
County of Salt Lake)
‘. r . , '
Ihereby coertify that on the = ° 7 day of R B R

CHARLES LEWTON, perscnally appearced beford me, vwho teoag by

me {irst duly sworn, aeclared that Lo is the person who @ iincd o -
going instrumuont and duly acknowledoed to noe that Lo o oaedh oo s,

——— e et e

e b R
SO A (R . .
Ay commission expires: Residing at:
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RAY M. HARDING:

HARDING & HARDING
ATTORNEYS AT LAW

39 Wesr Main Sreer
AMERICAN FORK, UTAH 84009
TaiLzrwone: 7568-7638

PLAINTIFFS
Attorneys for.

A .

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

RICHARD L. JAMES, SHIRLENE A.
JAMES, BRYCE DEAN, CAMILLA DEAN,
STEVEN K. MAXFIELD, SUSAN MAXFIELD,
FREDERICK M. KWIATKOWSKI, ANNE il.
KWIATKOWSKT, BOYD PRESCOTT,

FAUN PRESCOTT, JAMES M. TEBBS,
EMILY W. TEBBS, WILLIAM MILLGATE,
BETTY MILLGATE, DARWIN W. COLTON,
LYNDA G. COLTON, RUSSELL W. GRADES,
MARY K. GRADES, TED S. CRUZ,

JANE CRUZ, LEONARD BARKER, ELSI.-.
BARKER, DR. CHARLES HAGAN, o
MIKE B. WHITE, JAY B. .JAMES,
EMOGEME TI.. JAMES, WAYN D. TONDRO,
SHEILA M. TONDRO, ROMNALD G. MACKAY,
MARIE MACKAY, EDWIN W. KIRBY,
REBECCA M. KIRBY, KEITH L. GURR,
DELMA P, GURR, STAN TACY,

PATRICIA TACY, LARRY BEAGLEY,
ESTHER BEAGLEY, .JOIM BEAGLEY,

SADIE BEAGLEY, KENNETH NORTON,
BELDA NORTON, RONALD K. VINCENT,
BONNIE VINCENT, DAVID WHITE,

and BONNIE [l. WHITE,

AMENDED
VERIFIED COMPLAINT

Plaintiff€,
vs.

JOHN W. DAVIES, ROBERT MILLARD,
JOHIN C. THOMAS, and .JOANN
ABPLANALP, and HI-COUNTRY ESTATES
HOMFOWNERS ASSOCIATION, a non-
profit Utah Corporation,

Defendant.

Civil No.Z8 |-#5%

- — - - - - — - — - - — - — - — - — - - — —r — -t —? P P - P P P P

1
COME NOW, the Plaintiffs and for causes of action against}:

e Defendants assert, allege and compléin as follows:

1. The Plaintiffs are residents of Sait Lake County,
State of Utah.

2. The Defendants, John W. Davie;. Robert Millard,
John C. Thomas, and Joanne Abplanalp, are residgnts of salt Lake
County, State of Utah.

3. The Defendant, Hi-Country Estates Homeowners

Association, is a non-profit corporation formed under the laws of

. Addendum E
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the State of Utah with its principal place of business in the
County of Salt Lake, State of Utah.
4, Each of the Plaintiffs is a member of the Defendant,

Hi-Country Homcowners Association.

FIRST CAUSE OF ACTION

5. Plaintiffs' incorporate herein by reference the
allegations made in paragraphs 1, 2, 3, and 4 of this Amended
Verified Complaint.

6. On October 15, 1980, a special meeting was called of
the members of the Hi-Countrv Estates llomecowners Association for
the purpose of electing a new Director.

7. MAfter said meeting, Robert Millard was appointed as
the new dir:ctor.

8. Robhert Millard was not dulv ~lacted at said meeting

on October 15, 1980 by reason of the fact that absentee ballots haf

been illagally used. !

9. Robert Millard is currentlv serving as a Director of
the li-Country FEstatcs Homeowners Associdtion and has no legal l
authoritv to do so.

10. Robert Millard should be enjoined from taking any
further actign as a Director of the I1i-County Estates Homeowners
Association, and unless he is so enjoined, the Plaintiffs will

suffer immediate and irreparable injury.

SECOND CAUSE OF ACTION

11. Plaintiffs incorporate hercin hy reference the
allegations made in Paragraphs 1, 2, 3, and 4 of this Amended
Verified Complaint.

12. On February 28, 1981, an annuaf’meeting of the

Hi-Country Estates Homeowners Association was held for the purpose

of electing three new directors.
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13. As a result of said meeting, John W. Davies, Robert

Millard and John C. Thomas wcre installed as Directors of the

Hi-Country Estatas lomeowners Association and are currently servingi

in that capacity.

14, 'The above Defendants were not legally elected as the
new directors for the reason that Richard L. James, the lawful
holder of seven (7) proxy votes, one (1) given to him by John
Beagley and six (6) given to him by lLarry Beagley, was denied the
use of the proxy votes.

15. Uad Richard L. James been allowed to use said seven
(7) proxy votes, the Defendants would not have had sufficient votes
to be elected as Directors.

16. The above Defcndants were not legally elected for the
reason that many of the ﬁroxy votes cast in favor of said
Defendants had not been legally obtained and voted.

17. But for the use of said illegal proxy votes cast in
favor of the Defendants, the Defendants would not have had

sufficient votes to be elected as Directors.

18. The above Defendants wcre not legally elected for the

reason that the By-Laws of the Hi-County Estates Homeowners
Assoéiation prohibit a Director From serving concurrent terms,
which the Defendants are now doing.

19.’ John W. Davies, Robert Millard, and John C. Thomas®
should be en%oined from taking any further action as Directors of
the Hi~County Estates lomeowners Association, and unless they are

so enjoined, the Plaintiffs will suffer immediate and irregparable

injury.

THIRD CAUSE OF ACTION

20. The Plaintiffs incorporate herein by reference the
allegations made in Paragraphs 1, 2, 3, and 4 of this Amended

Verified Complaint.

]
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21. The Hi-Country Estates lomcowners Association has

g

taken legal action to enforce certain protective covenants of the
Hi-Country Estates Subdivision upon individual members of the
Hi-Country Estates llomeowners Association.

22. The Hi-Country Estates llomeowners Association has

E1 T3 ¥ e rrre oy 2

expended the funds of the Association in taking said legal action.

23. The Hi-Country Estates llomeownars Association was
formed for the express purpose of maintaining and providing for thef
common areas, including roads and streets. '

24. The'Hi-Country Estates Homeowners Association has no
authority to enforca the protective covenants of the subdivision
against individual members.,

25. Said actions to eunforce the restrictive covenants are
ultra vires and the Hi-Country Estates Homeowners Association
should be restrained from taken any further action to enforce said
covenants against the individual members, and unless the
Association is so restrained, the Plaintilts will suffer immediate

and irreparahble injury.

ST b b WA My Sk ba Wy Do v te

FOURTII CAUSE OF ACTION

26. The Plaintiffs incorporate herein by reference the
allegations made in Paragraphs 1, 2, 3, and 4 of this Amended
Verified Complaint.

27. There presently exists on record certain protective
covenants against the property contained in the Hi-Country Estates
Subdivision.

28. Said protective covenants ara illegal and void
becauée they were not properly enacted and becéuse they are vague.

29. There presantly exists on record an amendment to the’
protectiQe covenants mentioned above.

30. Said amendment is illegal and void because it was nof

properly enacted pursuant to the terms of the original protective

covenants and because the amendment is also vague.
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FIMH CAUSL OF ACTION

31. The Plaintiffs, Staven K. Maxfield and Susan
Maxfield, incorporate herein by refercnc~ the allegations made in
Paragraphs 1, 2, 3, and 4 of this Amended Verified Complaint.

32. The NMi-Country Estatces Homeowners Association has
filed a lien against the property of the Plaintiffs, Steaven K.
Maxfield and Susan Matfield in the amount of NINE HUNDRED NINE AND
44/100 DOLLARS ($909.44).

33. said lien is unlawful and '‘constitutes a cloud against
the title of the Plaintiffs, Steven K. Maxfield and Susan \laxfield.s

34. said lien is clearly withoul merit and was not filed
in good faith.

35. By rcason of said lien, the Plaintiffs, Steven K.
Maxfield and Susan Maxfield, have been damaged in the sum of FIVE
THOUSAND DOLLARS ($5,000.00).

36. The Plaintiffs, Steven K. Maxfield and Susan
Maxfield, are entitled to an award of attorney's fees, plus costs,

in an amount to be proven at trial.

SIXTH CAUSE OF ACTION

37. The Plaintiffs incorporate herein by reference the

allegations made in Paragraphs 1, 2, 3, and 4 of this Amended

Verified Comglaint.

38. An application has becn Filed with the Salt Lake
Planning Commission seeking a zoning change for the Hi-Country
Estates Subdivision for which application h=2arings have been
scheduled in the near future.

39. The Hi-Country Estates Homecowners Association and its
current Directors intend in the future to participate in said
hearings.

40. Such participation by the Hi-Country Estates

Homesowners Association is ezpressly prohibited by its certificate

nf incarnog wrion. Unlens the Hi—Conakree BsFatas Homeownere
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Association and its current Directors are prohibited from
participating in the scheduled hearings before the Salt Lake
Planning Commission, the members of the Association will suffer

immediate and irreparable harm.

SEVENTH CAUSE OF ACTION

42. The Plaintiffs incorporate herein, by reference, the
)
allegations made in Paragraphs 1 through 25 of this Amended
Verified Compla%dﬁ.

43. The Defendants, John W. Davies, Robert Millard and
John C. Thomas have illegally and wrongfully acted as Directors of
the Hi-Country Estates Homeowners Association by attempting to
enfotée protective covenants against members of the Association.

44. The Defendants, John W. Davies, Robert Millard and
John C. Thomas have illegally acted as Directors of the Hi-Country
Estates Homeowners Association by expoending funds of the
Association in attempting to enforce protective covenants against
its members.

45. The Defendants, John W. Davies, Robert Millard,
and Joanné Abplanalp have illegally and wrongfully acted as
Directors of the lli-Country Estates llomecowners Association in their
conduct of the elections which took place on October 15, 1980, and
Febtuary.ZB,OISBl, as set forth above.

46. The Plaintiffs have made a demand on the Defendants
to redress the wrongs complained of herein, but the Defendants
failed and refused, and still fail and refuse, to comply with the
Plaintiffs' demand.

47. By reason of the unlawful acts of the Defendants
John W. Davies, Robert Millard, and Joanne Abplanalp the Defendant
Hi-Country Estates Homcowners Association has been damaged in the
sum of THIRTY THOUSAND DOLLARS ($30,000.00)

48, The Plaintiffs have no adequate remedy at law.
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WHEREFORL, Plaintiffs pray for judgment against the
Defendants as followus:

1. Pursuant to Plaintiffs' First and Second Causes of
Action, for an Order determining that the current Pirectors of the
Hi-Country Lstates Homeowners Association were not lawfully elected
or appointed and enjoining such Directors from taking any further
actions on behalf of the Association. .

2. Pursuant to the Plaintiffs' Third Cause of Action, |
for an Order determining that the Hi-Country Bsta:es‘Homeowners l
Association has no authority to enforce protective covenants of thé
Hi-Country Estates Subdivision upon individual members of the

Association and enjoining the Association from any further

enforcement or exmenditure of monies therefor.

3. Pursuant to the Plaintiffs’ Courth Cause of Action,
for an Order determining that the protective covenants and }
amcndments thereto [iled against the li-Country Estates Subdivision
are unlawful and shall be removed.

4. Pur uinL to the Plaintifr,' Jifth Cause of Action,
for an award of damagces 1n favor of the Pliintiffs, Steven K.
Maxfield and Susan Maaficld, and against the Defendants in the
amount of FIVE TIHOUSAND DOLLAR3 ($5,000.00) plus attorney's fees
and costs for ,lander of title. 1

5. Pursuant Lo tne Plawntirtt ' ,ixth Cause of Action,
for an Otdct detc rmining Lhat Lhe li-Country Estates llomeowners
Assocaition has no authority to participate on behalf of its
members 1n the hearings beforce the Salt Lake Planning Commission
with respect to a coning change for the Hi-Country Estates
Subdivision and for an Order enjoining any such actions by the

Assocaition or 1its Directors.

6. Pursuant to the Plaintiff's Seventh Cause of Action,
for Judgment in favor of the Defendant, Hi-Country Estates

!
Homeowncrs Association, and against the Defendants, John W. Davies,
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Robert Millard, John C. Thomas, and Joanne Abplanalp in the sum of
THIRTY THOUSAND DOLLARS ($30,000.00).

7. For such further relief as t» the Court appears just
and cquitable 1n the premyjes.

DATED this ﬂ gay of November, 1981.

HARDING & HARDING
ATTOLNLYS AT LAW

D /ﬁ/f’f""@
A . HARDING

SrgéRNEY FOR PLAINTIF
0. Bo<¢ 126

American Fork, UT 84003
756-7658
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VERIF ICATION

STATE OF UTAH )
. 38
COUNTY OF SALT LAKE )
On the ‘Z /:'fay of November, 198L, persondlly dppedred before me,
RICHARD L. JAMES, SHIRLENE a. JAMES, BRYCE DEAN, CAMILLA DEAN, STEVEN K.

MAXFIELD, dand SUSAN MAAFIELD, DR. CHARLES HAGAN, EMOGENE L. JAMES, JAY B. JAMES,

KEITH L. GURR, DELMA P, GURR, WAYNE D, TONDRO, SHEILA M. TONDRO, STAN TACY,
L)

PATRICIA TACY, JAMES M. TEBBS, EMILY TEBBS, TED S. CRUZ, JANE CRUZ, LARRY BEAGLEY,

ESTHER BEACLEY, JOHN BEAGLEY, SADIE BEAGLEY, BILL MILLGATE, BETTY L. MILLGATE,
EDWIN W. KIRBY, REBECCA M. KIRBY, DARWIN W. COLTON, LYNDA G. COLTON,

RONALD G. MACKAY, MARIE MACKAY, BUYD PRESCOCT, VAUN PRESCOTT, KENNETH NORTON
BELVA NORT.N, FREDRICK M. KWIATKOWSKI, ANNE H. KWIANTNOWSKI, RONALD K. VINCENT,
BONNIE VINCENT, MIAE B, WHITE, DAVID WHITE and BONNIE H. WHITE, RUSSELL GRAVES

and MARY K. GRAVES.

-/ /
T//)‘I:‘J( St Sy
Richard L. Juwes Shiglene A. Jame
| L m
_8'_3‘:_/@&-.. d/YY\ (_4
Bryce Deun Camillu Deun

//z;‘« P /ﬂ’ﬁé/e// ’

Steven K. Maxfield

Russell Craves Maxy K. Gravks
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Ronald K. Vincent Bounie Vincent
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Mike B. White
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At (17 '\/:G)' L samag L etd
David‘Whi¥e \ Bonnie H. White
SUBSCRIBED AND SWORN to before me this /y'édax of November, 1981.
7/,
NOTARY PUBLIC s
|
Ii(y Commission Expires: Resjiding at, ’
Depr 9 5L (i Ut |
[ 4 7 l
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