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ARGUMENT 

POINT I 

THE ARTICLES OF INCORPORATION AND BY-LAWS OF 
HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION, 
INC. (ASSOCIATION) APPELLEE DO NOT PROVIDE A 
PROPER LEGAL BASIS TO LEVY ASSESSMENTS 
AGAINST APPELLANT (MAXFIELD) BECAUSE IT IS IN 
DIRECT VIOLATION OF JUDGE DANIELS ORDER IN 
JAMES V. DAVIES C81-8560 AND ULTRA VIRES. 

The Association has used selected sections from the Articles 

of Incorporation and By-Laws to support its contention that the-

Association can properly levy assessments. It is undisputed that 

the amendment to protective covenants (Add. D, Appellant's Brief) 

is the basis for assessments. The amendment provides for the 

formation of the Homeowners Association; details the basis for 

the assessment; what the assessment is for; lien rights and 

foreclosure; the amount of the assessment ($85.00); assessment 

increases of five (5) percent annually; and for extension of 

roads and common areas. The amendment does not provide for 

attorney's fees and specifically provides "At such times as any 

public body shall undertake to maintain roads and streets and 

provide the other services contemplated herein, this covenant 

shall cease, terminate and be held for naught." It is undisputed 

that Judge Daniels found this amendment "improperly enacted and 

is void." (Add. 5, Appellant's Brief, Con. of Law, Para. 5 pg. 

7). 

Judge Daniels did consider the Articles and By-Laws when he 

specifically found: 

"12. The Court finds that the purpose for which the 

1 



Hi-Country Estates Phase I Homeowners Association was 
incorporated do no include enforcement of the 
protective covenants.11 

"24. The Court finds that the Articles of 
Incorporation and the By-Laws of the Hi-Country Estates 
Phase I Homeowners Association do not provide a grant 
of authority for the directors to take action to 
enforce the protective covenants against owners of 
property in Hi-Country (sic) Estates Phase I." 

"25. The Court finds that the action by directors in 
attempting to enforce the covenants in the name of the 
Association against property owners in Hi-Country (sic) 
Estates Phase I, as found above, was ultra vires to the 
power of the Association." (emphasis added) 
(Add. 5, Appellant's Brief pgs. 4 and 5). 

The covenants referred to above are in two parts. The 

covenants themselves which Judge Daniels upheld (Add. D attached) 

and the amendment (Add. B, Appellant's Brief) which Judge Daniels 

ruled void. The covenants themselves deal with unrelated 

architectural matters. Judge Daniels' findings are crystal 

clear. The Articles and By-Laws do not provide a grant of 

authority for the directors (Associates) to take action to 

enforce the protective covenants against owners of property 

(Maxfield) to collect or levy assessments and any attempt to do 

so is ultra vires. 

The Articles and By-Laws themselves are qualified by the 

amended protective covenants and cannot stand alone. The 

Articles cited by Association provide: 

"Exercise all of the powers and privileges and to 
perform all of the duties and obligations of the 
Association as set forth in that certain protective 
covenant for Hi-Country Estates (b) Fix, levy 
collect and enforce payment by any lawful means, all 
charges or assessments pursuant to the terms of the 
protective covenants, as amended If (emphasis 
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added). 

The By-Law cited by Association provides: 

"(c) as more fully provided in the protective covenants, as 
amended " (emphasis added). 

POINT II 

IN LIGHT OF JUDGE DANIELS FINDINGS THAT THE 
ARTICLES AND BY-LAWS GRANT NO AUTHORITY TO 
THE DIRECTORS TO LEVY ASSESSMENTS AND IS 
ULTRA VIRES THERE IS NO BASIS TO AWARD 
ASSOCIATION'S ATTORNEY'S FEES. 

The Association claims that the contractual basis for the 

award of attorney's fees is found in the assessment provisions of 

the Articles of Incorporation or the By-Laws. As discussed 

above, Judge Daniels squarely held that the Articles and By-Laws 

did not provide a grant of authority for the directors to take 

action to enforce the protective covenants (assessments) and any 

attempt to enforce the covenants (assessments) was ultra vires. 

The Articles have no provisions for attorney's fees. Both the 

Articles and the By-Laws are qualified by and subject to the 

protective covenant (assessment) which was declared void. 

Maxfield did no take his property subject to the By-Laws. The 

property was "subject to the protective covenants (which were 

held invalid) and the articles of the Homeowners Association." 

There is no contract or statute to support an award of attorney's 

fees. 

POINT III 

PLAINTIFF'S CLAIMS ARE BARRED BY THE 
DOCTRINES OF RES JUDICATA OR COLLATERAL 
ESTOPPEL. THE APPELLEE MISCONSTRUED THE 
NATURE OF THE CLAIMS IN JAMES/ et al. V. 

3 



DAVIES, et al., C81-8560 WHICH WERE 
IDENTICAL OR COULD OR SHOULD HAVE BEEN RAISED 
(RES JUDICATA) OR AT THE VERY LEAST THE SAME 
PACTS AND ISSUES WERE FULLY LITIGATED IN 
JAMES V. DAVIES TO PRECLUDE THEIR 
RELITIGATION (COLLATERAL ESTOPPEL). 

The entire Amended Verified Complaint is attached as 

Addendum E. The Appellee correctly summarizes the allegations 

except that not only was the appropriateness and irregularities 

of land use restrictions alleged (which were upheld) but the 

appropriateness and irregularities of the amendment to protective 

covenants (assessments) which were held invalid and void. The 

issue regarding the appropriateness or authority of the 

Association to assess homeowners for road maintenance and other 

expenses was squarely addressed and Judge Daniels ruled that the 

Directors had no authority and their attempts to enforce 

assessments were ultra vires. (Add. 5 Appellant's Brief, pg. 5) 

At the time James v. Davies was filed there were several 

delinquent homeowners. The FIFTH CAUSE OF ACTION concerned a 

$909.00 lien for assessments against Maxfield. (Add. E pg. 5) 

The identical issue was raised in James v. Davies as the present 

case. At the very least the same issue "could or should have 

been raised therein." Krofcheck v. Downey State Bank, 580 P.2d 

243 (Utah 1978), Wheadon v. Pierson, 14 Ut.Ed 45, 376 P.2d 946 

(1962). The Association's argument as to collateral estoppel 

also fails. The same facts and issues were fully litigated in 

James v. Davies. Judge Daniels specifically found in his 

findings (12, 24 and 25) that the Association had no authority to 

enforce the protective covenants (assessments) and any attempt to 

4 



do so was ultra vires. Judge Daniels even went so far as to 

restrain the Association from attempting to enforce the 

protective covenants. (Add. 5, Appellee's Brief pg. 6 Para. 4) 

In theory, the Association is in contempt of Judge Daniel's order 

in bringing this action. The prior action focused on the 

authority of the Association to levy assessments and Judge 

Daniels held they could not. 

POINT IV 

THE DOCTRINE OF EQUITABLE SERVITUDE CANNOT 
APPLY AND AT THE VERY LEAST MAXFIELD IS 
ENTITLED TO HAVE THE REASONABLENESS AND 
APPROPRIATENESS OF ASSESSMENTS TRIED. 

The Association in its brief finds support for the equitable 

servitude doctrine on the basis that Maxfield had notice on his 

deed that the property is "subject to the protective covenants 

and the Articles of the Homeowners Association." Judge Daniels 

found the protective covenants as to assessments void and also 

found that the "purposes for which the Hi-Country Estates, Phase 

I Homeowners Association was incorporated do not include 

enforcement of the protective covenants", (Add. 5, Appellee's 

Brief pg. 4 Para. 12.) It is undisputed that Maxfield had no 

notice that he was taking his property subject to the By-Laws. 

If Judge Hanson specifically determined that the protective 

covenants and Articles of Incorporation constituted an equitable 

servitude on the property as Appellee alleges, it is clearly 

error as Judge Daniels had previously ruled that they were void 

and the purpose for which Hi-Country was incorporated did not 

include enforcement of the protective covenants. Judge Hanson 

5 



admitted and the Association concedes that if recovery was on the 

basis of quantum meruit or unjust enrichment a trial would be 

necessary. If Association claims are not barred by res judicata 

or collateral estoppel, (Searle Bros. v« Searle, 588 P.2d 688 

(Utah 1978)) Maxfield is entitled to a trial as to the 

reasonableness and appropriateness of the assessments. The 

assessment amount, as contained in the amendment to the 

protective covenants, was the amount upon which summary judgment 

was based even though Judge Daniels declared the amendment to 

protective covenants void. Their was no evidence or basis to 

support the summary judgment in the lower Court. 

Respectfully submitted this ?»7 - day of &/cJ&&<-^ 1989. 

JOHN/B. ANDERSON 
Attorney for Appellant, Maxfield 

CERTIFICATE OP SERVICE 

I hereby certify that nine (9) copies and one (1) original 

of Appellant, Maxfield's Brief were hand-delivered and served on 

the Clerk of the Court of Appeals this,^?^/ day of ( ,fl.tt-f2J^. . , 

1989 and four (4) copies were hand-delivered and served on A. 

HOWARD LUNDGREN, BUGDEN & LUNDGREN, Appellee's Attorney, at 257 

Tower, Suite 340, 257 East 200 South-10, Salt Lake City, Utah 

84111 this Jf7r/day of if ,Qstc'-LV>^* 1989. 

(Jjj7 / / ciVv\ W y ] / /.; ('J: • _^ 

maxfield/brief3 
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tj/frj^*^0****' 
i&'JT"" ' '5 . , <.. .t~* re.•«-••-•<., S u i t e 2 , 

•••vl 1 

VSKVZW^\ FEB A 1974 ,, o'X ,. 
«.q«.» ol SECURITY T lT lEC0'O/- | r U01\W'3'J / ' ^ ~ ~ 

S59S154 
F«» P#;d. JEAADEAN MART'H 

/• .<t v
; <. . . ~v> i 'V» : - t ^ - ' 

\ 

'" "v _;tel -,-.s/ 

P R O T E C T I V E C O V E N A N 'I S ^JS**^ S**SS- <W r "U* 

(Co r r e cte d) ^ r ^ - ^ ^ j T ^ - / ^ ^ 
For H i - C o u n t r y E s t a t e s , P h a s e II, Lo«:uf 

in Salt Lake County , Sta te of Utah 

(See .V tached Exhib i t "A") 

~ ? 2 ^ < r - ^ V - <^ 

KNOW ALL MEN BY T H E S E 1 R E S E N T S : 

Tha t the owner oi .he h e r e i n ... s c r i b e c propf- r ty , n e r e b y sub jec t 
i 

sa id p r o p e r t y to the iollovwng cov - n ^ n t 3, r e s t r i c t i o n s un.vt IMI-.V kt.--»ns; and 

the a c c e p t a n c e of any deed or c o n v e y a n c e t h e r e o f by the g r a n t s u r g r a n t e e s 

t h e r e i n , and t h e i r , and each of t h e i r . . e i r s , e x e c u t o r s , a d m i n i s t r a t o r s , 

s u c c e s s o r s , and a s s i g n s , sha l l c o n s t i t u t e t h e i r covenan t and a g r e e m e n t 

with the u n d e r s i g n e d , and with e a c h o t h e r , to a c c e p t and hold the p r o p e r t y 

d e s c r i b e d or conveyed in or by such deed or c o n v e y a n c e , subp c:* ;o sa id 

c o v e n a n t s , r e s t r i c t i o n s and c o n d i t i o n s , as fo l lows , tc-**U: 

A R T I C L E 1 

G E N E R A L R E S T R I C T I O N S 

l .1 Land Use and Bui ld ing T y p e : The h e r e i n d e s c r i b e d p r o p e r t y sha l l 

be d e s i g n a t e d as a s ing le f a m i l y r e s i d e n t i a l io t . Such d e s i g n a t i o n sna i l not be 

c o n s t r u e d as p r o h i b i t i n g the a g r i c u l t u r a l use of the p r o p e r t y . 

A s ing le t a m i l y r e s i d e n c e is a dwe l l ing for one fami ly a l o r e , wi th in whicn 

no p e r s o n m a y be lodged i o r h i r e at any t i m e , p r o v i d e d tha t r e a s o n a b l e 

q u a r t e r s m a y be bui l t and m a i n t a i n e d in connect ion t h e r e w i t h for the use and. 

o c c u p a n c y of s e r v a n t s or g u e s t s of sa id f a m i l y and tha t such q u a r t e r s m a y be 

bui l t and m a i n t a i n e d as a p a r t of the d e t a c h e d a c c e s s o r y bu i ld ing ur bu i id inga 

on the s a m e lo t . Any lot m a y be r e - s u b d i v i d e d when a p p r o v e d by the A r c h i ­

t e c t u r a l C o n t r o l C o m m i t t e e and when in c o n f o r m a n c e with e x i s t i n g County 

r** 
r e g u l a t i o n s . R e s p o n s i b i l i t y for c o m p l i a n c e with any County r e g u l a t i o n s r e s t s p; 



s o l e l y w i t h t h e o w n e r ci" t b e l o t . 

N o o t h e r b u i l d i n g s s h a l l b e e r e c t e d , a l t e r e d , p l a c e d o r p e r m i t t e d t o 

r e m a i n o n a n y l o t , o t b ^ r t h a n o n e b a n , a n d a p r i v a t e p a r a g e f o r no t m o r e 

t h a n t h r e e (3* c a r s , e x c e p t t h a t i n a r e a s d e s i g n a t e d t o r t r a i l e r u s e a s m a l l 

s t o r a g e b u i l d i n g s h a l l b e p e r m i t t e d . T h e d e s i g n a n d [ v u i c r m e n t of s u c h a 

s t o r a g e f a c i l i t y i s s u b j e c t to a p p r o v a l uf t h e A r c h i t e c t u r a l C o n t r o l C o m m i t t e e , 

a s i s j t h c p l a c e m e n t of a t r a i l e r i t s e l f . 

2 . A r c h i t e c t u r a l C o n t r o l : N o b u i l d i n g o r t r - u l e r shai . t b e u r e c t e d , p l a c e d 

o r a l t e r e d o n a n y lo t w i t h o u t t h e a p p r o v a l b y t h e A r c h i t e c t u r a l C o n t r o l C o m m i t t e e 

a n d c o m p l i a n c e w i t h t h e p r o v i s i o n s of A r t i c l e I I I , S e c t i o n 6 of t h e s e C o v e n a n t s . 

N o f e n c e , w a l l , s w i m m i n g p o o l o r o t h e r c o n s t r u c t i o n r-hal i bi- e r e c r e d , p l a c e d 

o r a l t e r e d -n a n y lo t w v ' i o u a p p r o v a l o\ t h e A r c h i t e c t u r a l C o n t r o l C o m m i t t e e . 

3 . B u i l d i n g L o c a t i o n : A n y b u i l d i n g l o c a t i o n m u & t b e a p p r o v e d b y t h e 

A r c h i t e c t u r a l C o n t r o l ( C o m m i t t e e . 

4 . I i a s e m e n t s ; E a s e m e n t s fo r i n s t a l l a t i o n a n d m a i r.' e r . . \ iu - e ot u t i l i t i e s 

a n d d r a i n a g e f a c i l i t i e s a n d r o a d s a r e r e s e r v e d a s j h o v . i i by t h e f l a t . T h e 

c a s c m e r t a r e a of e a c h lo t a n d a l l i m p r o v e m e n t s in i t s b i i i m? m<» J nt-ii r.ed 

c o n t i n u o u s l y by t h e o \ w i e r ot t h e l o t , e x c e p t t o r t h e s e i m p r o v e m e n t s fo r w h i c h 

a p u b l i c a u t h o r i t y o r u t i l i t y c o m p a n y i s r e s p o n s i b l e . 

T h e r e i s t o b e r e s e r v e d e a s e m e n t s fo r e l e c t i •«.: p..; .- .or, s^a.i, w a t e r o r 

i o r a n y o t h e r u t i l i t y , p u b l i c o r o t h e r w i s e , t h e r i g h t t o c o n s t r u c t , m a i n t a i n a n d 

o p e r a t e a l o n g , u p o n a n d a c r o s s a l l p r e s e n t o r f u t u r e s t r e e t s , e a s e m e n t * a n d 

r o a d w a y s on s a i d p r o p e r t y . D e v e l o p e r s m a ^ r e q u e s t e t b ^ r c»: ;-c: . i .er . t3 no t h e r e ­

t o f o r e m e n t i o n e d , a n d t h e y s h a l l b e s o g r a n t e d b y a n y p r e s e n t o r f u t u r e o w n e r of 

t h e p r o p e r t y , p r o v i d e d t h a t t h e y s h a l l n o t u n d u l y h a r m t h e o w n e r ' s p r o p e r t y . 

5 . N u i s a n c e s : N o n o x i o u s o r o f f e n s i v e a c t i v i t y s h a l l b e c a r r i e d o n u p o n 

a n y l o t , n o r s h a l l a n y t h i n g b e d o n e t h e r e o n w h i c h m a y b e o r m a y b e c o m e a n 

a n n o y a n c e o r n u i s a n c e to t h e n e i g h b o r h o o d o r d e v e l o p m e n t . 

- 2 -



No t r a s h sha l l be b u r n e d on the p r e m i s e s excep t in a p p r o v e d i n c i n e r a t o r s 

l o c a t e d i n d o o r s or wi thin a s e r v i c e y a r d . No g a r b a g e sha l l be b u r n e r . G a r b a g e 

sna i l be p l aced in c o v e r e d c o n t a i n e r s , sa id c o n t a i n e r s tv, be <'nu euied f rom 

publ ic view by an a t t r a c t i v e e n c l o s u r e 

C o n t r o l ove r and the ab i l i t y to e l i m i n a t e any n u i s a n c e v.: : ,u with the 

H o m e o w n e r ' s A s s o c i a t i o n . 

6" ^ T e m p o r a r y ar.J O the r S t r u c t u r e s ; S t r u c t u r e s of a t e m p o r a r y or 
' '"r, 

m o v a b l e n a t u r e sue 1 as t r a i l e r s o r t e m p o r a r y r e c r e a t i o n a l ren t s s h a h be u seu 

only in d e s i g n a t e d a r e a s as out l ined in the DESIGN A T F D USE EXHIBIT .\ Uich 

is a t t a c h e d h e r e t o . 

No oid ^r s e c o n d - h a n d s t r u c t u r e s s h a l l be m o ^ : ! onto any oi na*-i l o t s . 

All b u i l d i n g s , p e r m a n e n t and t e m p o r a r y , sha l l be pi t;o<«a qualify and 

d e s i g n , and sha l l b e ' c o r n p l e t e d wi th good w o r k m a n s h i p anu maic - rkT • . 

7. Signs : No b i l l b o a r d of any c h a r a c t e r sha l l be e r e c t e d , ;.:.--3t -d, 

p a i n t e d or d i s p l a y e d vipon or about any of sa id p r o p e r t y . N<- -sigr. i.htML ' e e r e c t e d 

o r d i s p l a y e d upon or about sa id p r o p e r t y u n l e s s and unt i l \\\,, f o r m and. o\ s ign 

of sa id s ign has been s u b m i t t e d to and a p p r o v e d by the A r c h i t e c t u r a l C o n t r o l 

C o m m i t t e e . 

**• Q1^ a n d Mining O p e r a t i o n s : No oil d r i l l i n g , oi: duveiopu. ' j iu o p e r a t i o n s , 

oil r e f i n ing , q u a r r y i n g or m in ing o p e r a t i o n s ot any kind shal l be p e r m i t t e d upon 

or in any lo t . No d e r r i c k or o t h e r s t r u c t u r e d e s i g n e d for use in b - . r : : g i^v oil 

o r n a t u r a l gas slwMl be e r e c t e d , m a i n t a i n e d or p e r m i t t e d upon any l.-.i. 

9. T r a d e o r C o m m e r c i a l Ac t i \ - i t i e s : No t r a d e or c o m m e r c i a l a c t i v i t y 

of any kind sha l l be c a r r i e d on upon any lot , u n l e s s a p p r o v e ! by th.j A r c h i t e c t u r a l 

C o n t r o l C o m m i t t e e and u n l e s s such a c t i v i t y c r e a t e s no v i s u a l or a e s t h e t i c 

n u i s a n c e and d o e s not v io l a t e A r t i c l e I, Sec t ion c of t h e s e C o v e n a n t s , in 

the j udgmen t of the H o m e o w n e r ' s A s s o c i a t i o n . 

<S 
10. G a r b a g e and Refuse D i s p o s a l ; All g a r b a g e and r e t u « e m u s t be £/• 

£*• 
d e p o s e d of in the d e s i g n a t e d g a r b a g e d i s p o s a l a r e a . If such garbo^,.: d i s p o s a l r*^ 



area is now or ever erected by the Developers , said a r o a shall De maintained 

by the Homeowner ' s Associat ion. 

1 *• l i v e s t o c k - P o u l t r y - A g r i c u l t u r e : No animal may be kept which 

const i tutes an annoyance or nuisance to the a r e a . Any Animals to be kept outside 

shall be housed and managed, based upon a plan for sue h housing and managemen 

which shall have had pr ior Archi tec tura l Control Cormnutce approval . 

12. Util i t ies, Water, Elect r ic i ty , Gas; The development, implemen­

tation, utilization and extension of all utility se rv ices r<-.stb with the individual 

proper ty owner, and must coruorm to all Salt Lake County and Utah State 

regulat ions relat ing to those s e r v i c e s . 

13, Natural Vegetation and T r e e s : Natural vc- elation :s tu be left 

undisturbed as far as is prac t ica l on each lot, except !•'»{• providing access to 

the proper ty or lor making the .proper ty available for ii>,provem:.MJ3. The 

foregoing shall not be construed as prohibiting a propr.rty owner from removing 

any t r ees or other vegetation which be has himself plant*..,i# 

U . Water, Butane, Propane or Storage Tank^ ; Ail .storage tanks 

must conform to State regulat ions , and must be locate.', and screened as far as 

prac t icab le , so as not to de t rac t from the appearance of the lot or neigbb oring 

lo ts . Any plan for a storage facility shall be approved by the Ai <.hue ctural 

9 

Control Committee pr ior to the construction cr erectio/i of such i.'icihty". 

15. Fences : All plans for fences must be suiuruttcd to th<: Archi tectural 

Control Committee for approval . The use of barbed v/ii*e fencing, i*j prohibited . 

on all road frontages. 

16. Diligence in Building: When the erect ion of any residence or 

other s t ruc ture is begun, work thereon must be prosevuted diligently and it 

must be completed within a reasonable length of t ime , 

17. Covenants Binding on Subsequent Owners ; All the rese rva t ions 

and res t r i c t ions here set forth are made for the benefit oi eacri and every sub­

sequent owner of any portion of the land in said development or in te res t therein; 

and shall inure to and bind all subsequent owners thereof. 



"*7«. r i r e , C a s u a l t y or D e s t r u c t i o n : In the even t that .i s t r u c t u r e .\s 

d e s t r o y e d , whol ly or p a r t i a l l y , by f i r e , or by o t h e r c a u u a i t y , s a^ i s t r u c t u r e 

sha l l wi th in a r e a s o n a b l e t i m e be p r o p e r l y r e b u i l t or r e p a i r e d to c o n f o r m to 

th i s d e c l a r a t i o n , o r , upon the e l e c t i o n of the owner of the p r o p e r t y , all the 

r e m a i n i n g s t r u c t u r e s , i nc lud ing the founda t ions t h e r e o f and ai l d e b r i s , sha l l 

be r e m o v e d f rom the lot a s soon as i s p r a c t i c a b l e . 

19. R o a d s : All r o a d s , r o a d m a i n t e n a n c e and snow r e m o v a l sha l l 

be und.er the j u r i s d i c t i o n of the H o m e o w n e r ' s A s s o c i a t i o n . 

A R T I C L E 11 

H O M E O W N E R ' S ASSOCIATION AND M A I N T E N A N C E OF COMMON AREAS 

1. H o m e o w n e r ' s A s s o c i a t i o n : H i - C o u n t r y E s t a t e s , I n c . , wil l f o r m 

or c a u s e to be f o r m e d a n o n - p r o i i t c o r p o r a t i o n or a s s o c i a t i o n for the u u r p o s e 

of m a i n t a i n i n g and p r o v i d i n g for the c o m m o n a r e a s , ir«» luding r a oris and s t r e e t s , 

and each lot owner or o w n e r s wil l be m e m b e r s of such i s > o c i a t i o n . P e r s o n s 

or e n t i t i e s p u r c h a s i n g a lot unde r a c o n t r a c t shal l be d c ' - m c i the owner of such 

lot for the p u r p o s e ot m e m b e r s h i p in the a s s o c i a t i o n . 

2 . A s s e s s m e n t for M a i n t e n a n c e of Road, S t / , -.a and Other Pub l i c 

S e r v i c e s : E a c h G r a n t e e and lot owner for h imse l f , hi;- h e i r s , ••• /cc ' i lors , and 

a s s i g n s , c o v e n a n t s a n d a g r e e s to pay annua l ly h i s p r o - r a t a s h a r e *>f the c o s t to 

m a i n t a i n t h e r o a d s , s t r e e t s and c o m m o n a r e a s , i n c l u d i n g , but not l i m i t e d to , the 

c o m m o n a r e a s se t a s i d e for the d e l i v e r y and p ickup ot m a i l , the p ickup of 

c h i l d r e n for s c h o o l by s choo l b u s e s and o t h e r v e h i c l e s , and an a r e a Tor garbage-

c o l l e c t i o n . G r a n t e e ' s a s s e s s m e n t in t h i s r e g a i d sha l l bo p;-id p r o m p t l y when 

the s a m e b e c o m e s due a s p r o v i d e d in the B y - L a w s of the H o m e o w n e r ' s A s s o c i a t i o n , 

and the G r a n t e e r s f a i l u r e to pay s a m e p r o m p t l y when due sha l l c o n s t i t u t e 

a l i en upon the o w n e r ' s p r e m i s e s and the s a m e m a y be e n f o r c e d in equ i ty or B 

at law as in the c a s e of any l i en f o r e c l o s u r e . Such annua l a s s e s s m e n t sha l l not c* M« 

c o m m e n c e unti l the day of , 19 , and the t i r s t a s s e s s m e n t V7; ''*+ 

* £*. <"( 
p e r lot owned, sa id a m o u n t to be p l a c e d !.'J sha l l be in the a m o u n t of $ 



^ ^ S T - ^ * " * " ' " * a n d t o ^ e i ; e < ^ e x c l u s i v e l y by the H o r f u o w n c r ' s As-.m i.ttion for 

the p u r p o s e s h e r e i n a b o v e m e n t i o n e d , and for sucii o t h e r >>ji'\icc> as a r c deem.-d 

i m p o r t nt to the d e v e l o p m e n t and p r e s e r v a t i o n of an u t r a o t i v e c o m m u n i t y and 

to f u r t h e r r a i n t a i n the p r i v a c y and g e n e r a l sa fe ty of the r e s i d e n t i a l c o m m u n i t y 

l o c a t e d in I i i - C o u n t r y E s t a t e s . F r o m and a f te r the dr.y of , 19 

the annua i p a y m e n t m a y bo i n c r e a s e d e a c h y e a r up to five p e r cent (5%) of the 

m a x i m u m a u t h o r i z e d p a y m e n t for the p r e v i o u s y e a r . The Horr.eov, n e r ' <> 

A s s o c i a t i o n is ob l iga t ed to p r o v i d e m a i n t e n a n c e and *ii o t h e r s e r v i c e s s t a t e d 

above only to the ex t en t tha t such m a i n t e n a n c e and s e r v i c e s c a n be p r o v i d e d 

with the p r o c e e u s of such a n n u a l p a y m e n t s . The f o r e g o i n g annua l fee m a y be 

i n c r e a s e d by an a m o u n t g r e a t e r than five p e r cen t (57w) of the m a x i m u m 

a u t h o r i z e d p a y m e n t for the p r e v i o u s y e a r , by the w r i t t e n c o n s e n t of a m a j o r i t y 

of the lot o w n e r s . At such t i m e as any publ ic body s h a l l u n d e r t a k e to m a i n t a i n 

the r o a d s and s t r e e t s and p r o v i d e the o t h e r s e r v i c e s c o n t e m p l a t e d h e r e i n , t h i s 
i 

c o v e n a n t sha l l c e a s e , t e r m i n a t e , and be he ld for n a u g h t . 

3 . E x t e n s i o n s of Roads and C o m m o n A r e a s : H i - C o u n t r y E s t a t e s , I n c . , 

r e s e r v e s the r i g h t to ex tend the r o a d s y s t e m into p r o p e r t y ad jo in ing H i - C o u n t r y 

E s t a c e s , and to plat add i t i ona l s u b d i v i s i o n a r e a s which would be an e x t e n s i o n 

of the road s y s t e m and c o m m o n a r e a s a s c o n t e m p l a t e d h e r e i n . ShuuTd such 

e x t e n s i o n t ake ef fec t , the lot o w n e r s wi th in the ad jo in ing s u b d i v i s i o n s shal l 
9 

be r e q u i r e d ,to b e c o m e m e m b e r s of the H o m e o w n e r ' s A s s o c i a t i o n a s c o n t e m -

p l a t e d h e r e i n and to pay t h e i r p r o - r a t a s h a r e of the c o s t . 

A R T I C L E III 

D U R A T I O N , E N F O R C E M E N T , A M E N D M E N T 

1. D u r a t i o n of R e s t r i c t i o n s ; All of the c o n d i t i o n s , c o v e n a n t s and 

r e s e r v a t i o n s se t fo r th in t h i s d e c l a r a t i o n of r e s t r i c t i o n s s h a l l con t inue and 

r e m a i n in full f o r c e and effect at a l l t i m e s a g a i n s t sa id p r o p e r t y in Exhib i t ' 'A" 

and the o w n e r s the reo f , sub jec t to the r i gh t of change or m o d i f i c a t i o n p r o v i d e d 

for be low, unt i l t w e n t y - f i v e (25) y e a r s , and s h a l l a s t hen in f o r c e be con t inued 



,i.r * i*oriod of twenty (20) y e a r s , and t h e r e a f t e r for i u c c e s a i v e p e r i o d s of 

twenty (20) y e a r s e a c h without l i m i t a t i o n , u n l e s s , within t:u- six (•>) rnon.hs 

p r i o r to 19 or wi th in the s ix (6) m o n t h s p r i o r to the e x p i r a t i o n or any 

s u c c e s s i v e t w e n t y - y e a r p e r i o d t h e r e a f t e r , a w r i t t e n a g r e e m e n t e x e c u t e d oy 

the then r e c o r d o w n e r s of m o r e than t h r e e - f o u r t h s (*/4) in a r e a oi oaid p r o p e r t v , 

e x c l u s i v e of s t r e e t s , p a r k s , and open s p a c e s , be p l a o - • . i r e c o r ' i in th'i office 

of the County R e c o r d e r of Salt L a k e County , by the t e r m s oi which a g r e e m e n t 

any of. sa id c o n d i t i o n s or c o v e n a n t s a r e changed , modi f i ed or e x t i n g u i s h e d in 

whole or in pa r t a s to a i l or any p a r t of the p r o p e r t y o r i g i n a l l y sui / ject t h e r e t o , 

in the m a n n e r and to the ex ten t t h e r e i n p r o v i d e d . In r.h.- even t that, any such 

w r i t t e n a g r e e m e n t of change o r m o d i f i c a t i o n be duly L-V ecuved and r e c o r d e d , the 

o r i g i n a l c o n d i t i o n s and c o v e n a n t s , a s t h e r e i n modi f i ed sha l l con t inue i n f o r c e 

for s u c c e s s i v e p e r i o d s of twenty (20) y e a r s each u n l e s s and until f u r t h e r c h a n g e ! , 

modi f ied or e x t i n g u i s h e d in the m a n n e r h e r e i n p r o v i d e d for , by m u t u a l w r i t t e n 

a g r e e m e n t with not l e s s than s e v e n t y p e r cent (70%) of the then u v n e r s of r e c o r d 

t i t l e of sa id p r o p e r t y ( inc luding the m o r t g a g e e s u n d e r r e c o r d m o r t g a g e s and 

the t r u s t e e s unde r r e c o r d e d d e e d s of t r u s t ) , duly e x e c u t e d and p i eced of r e c o r d 

in the office of the County R e c o r d e r ot Salt L a k e Couni y, Utah, p r o v i d e d , 

h o w e v e r , that no change or m o d i f i c a t i o n sha l l be m a d e withour the w r i t t e n 

c o n s e n t duly e x e c u t e d and r e c o r d e d of the ov /ne r s oi r e c o r d of ru..t l e s s than two-

t h i r d s (Z/i) in a r e a of a l l l a n d s which a r e a p a r t of sr*Li p r o p e r t y and which a r e 

he ld in p r i v a t e o w n e r s h i p wi th in five h u n d r e d (500) fc*:t in any . d i r e j t i o n f r o m a;; , 

d i r e c t i o n f r o m the e x t e r i o r b o u n d a r i e s of the p r o p e r t y c o n c e r n i n g which a change 

or m o d i f i c a t i o n i s sought to be m a d e . 

2 . E n f o r c e m e n t : E a c h and al l of sa id c o n d i t i o n s , c o v e n a n t s and 

r e s e r v a t i o n s is and a r e for the benef i t of e a c h o w n e r of land (or any i n t e r e s t 

t h e r e i n ) in sa id p r o p e r t y and they and each t h e r e o f s h a l l inur(> to and pa98 with 

e a c n and e v e r y p a r c e l of sa id p r o p e r t y and 3hal l apply to and bind :he r^Hpec t ive 

s u c c e s s o r s in i n t e r e s t of sa id G r a n t o r . E a c h G r a n t e e of the G r a n t o r of any p a r t 

or p o r t i o n of sa id p r o p e r t y by a c c e p t a n c e of a deed i n c o r p o r a t i n g the s u b s t a n c e 



^TTtum d e c l a r a t i o n e i t h e r by s e t t i n g it t o r t h o r by r e f e r e n c e t h e r e i n , a c c e p t s the 

s a m e sub j ec t to all of such r e s t r i c t i o n s , c o n d i t i o n s , c o v e n a n t s iir.-.l n - b c r v a t i o n s . 

As to e a c h lot owner the sa id r e s t r i c t i o n s , c o n d i t i o n s :>\-.-:\ covenant;-: sha l l be 

c o v e n a n t s r u n n i n g with the land and the b r e a c h of any t he reo f , and the c o n t i n ­

u a n c e of such b r e a c h m a y be en jo ined , aba t ed or r e m e d j o d b v. . . p p r o p r i ate p r o ­

c e e d i n g s by any such o w n e r of o t h e r lo t s or p a r c e l s in ',aid p r o p e r t y , but no 

such b r e a c h sha l l affect or i m p a i r the l i en of any bona fide m o r t g a g e or deed 

of t r u s ^ which sha l l have \ een g iven in good fa i th , and for va lue ; c r o w d e d , 

h o w e v e r , tha t any s u b s e q u e n t o w n e r of sa id p r o p e r t y sha l l be bound uy the 

c o n d i t i o n s and c o v e n a n t s , w h e t h e r ob t a ined by f o r e c l o s u r e or <tt Jt t r u s t e e ' s 

s a l e o r o t h e r w i s e . 

3 . Viola t ion C o n s t i t u t e s N u i s a n c e ; F v e r y ac t or o m i s s i o n , w h e r e b y 

any r e s t r i c t i o n , cond i t i on or c o v e n a n t in t h i s d e c l a r a t i o n st-L fo r th , ;f v io l a t ed 

in whole or in p a r t is d e c l a r e d to be and sha l l c o n s t i t u t e a n u i s a n c e and m a y 

be aba t ed by G r a n t o r or i t s s u c c e s s o r s in i n t e r e s t a n d / o r by any lot o w n e r ; 

and such r e m e d y sha l l be d e e m e d c u m u l a t i v e and not ex>:»usi; . : , 

4 . C o n s t r u c t i o n and Val id i ty of R e s t r i c t i o n s : All of ii-id • • ond i t i ons , 

c o v e n a n t s and r e s e r v a t i o n s c o n t a i n e d in t h i s d e c l a r a t i o n sna i l bo c o n s t r u e d 

t o g e t h e r , but if it sha l l at any t i m e be held tha t any one o[ s a id c o n d i t i o n s , 

c o v e n a n t s , or r e s e r v a t i o n s , o r any p a r t t he reo f , ib i n v a l i d , o r for -iny r e a s o n 

b c c o n i e s u n e n f o r c e a b l e no o t h e r c o n d i t i o n , c o v e n a n t , or r e s e r v u t o n , or any p a r t 

t h e r eo f , s h a l l b^. t h e r e b y a f i ec t ed or i m p a i r e d ; and t h i G r a n t o r and G r a n t e e , 

t h e i r s u c c e s s o r s , h e i r s , a n d / o r a s s i g n s sha l l be bound by e a c h a r t i c l e , s e c t i o n , 

s u b s e c t i o n , p a r a g r a p h , s e n t e n c e , c l a u s e and p h r a s e of th i s d e c l a r a t i o n , i r r e ­

s p e c t i v e of the fact tha t any a r t i c l e , s e c t i o n , s u b s e c t i o n , p a r a - -.iph, s e n t e n c e , 

c l a u s e or p h r a s e be d e c l a r e d inva l id or i n o p e r a t i v e or t o r any ro^-ion b e c o m e s 

u n e n f o r c e a b l e . 

5. Right to E n f o r c e : The p r o v i s i o n s c o n t a i n e d in t h i s d e c l a r a t i o n 

sha l l b ind and i n u r e to the bene f i t s of and be e n f o r c e a b l e by G r a n t o r , by the 

o w n e r , o r o w n e r s , of any p o r t i o n of s a id p r o p e r t y , t h e i r and each of t h e i r l ega l 



„ , ^ ^ T T ( M C » , h e i r s , s u c c e s s o r s and a s s i g n s , and f a i l u r e by Griir .k-- or 

any p r o p e r t y o w n e r , or t h e i r l ega l r e p r e s e n t a t i v e , h e i r s , s w u c s i - o r s , or 

a s s i g n s to e n f o r c e any oi sa id r e s t r i c t i o n s , c o n d i t i o n s , c o v e n a n t s , or r e s e r ­

va t ions shal l in no event be d e e m e d a w a i v e r of the r i g h t to do so t h e r e a f t e r . 

6. A r c h i t e c t u r a l C o n t r o l C o m m i t t e e : The A r c h i t e c t u r a l C o n t r o l 

C o m m i t t e e which is ves t ed with the p o w e r s d e s c r i b e d h e r e i n sh;-iil c o n s i s t of 

t h r e e ( i ) p e r s o n s appo in ted by the G r a n t o r . P r i o r to the c o m m e n c e m e n t of any 

e x c a v a t i o n s , c o n s t r u c t i o n or r e m o d e l i n g or adding to any s t r u c t u r e , t h e r e t o f o r e 

c o m p l e t e d , t h e r e sha l l f i r s t be fi led with the A r c h i t e c t u r a l C o n t r o l C o m m i t t e e 

two (2) c o m p l e t e s e t s of bu i ld ing p l a n s ano s p e c i f i c a t i o n s t h e n - f o r , t o g e t h e r with 

a b lock o r olot p lan i n d i c a t i n g the e x a c t p a r t oi the bu i ld ing s i te the i m p r o v e ­

m e n t s will c o v e r and sa id work s h a l l not c o m m e n c e ' unl es s the A r c h i t e c t u r a l 

C o n t r o l C o m m i t t e e sha l l e n d o r s e sa id p l ans as be ing in c o m p l i a n c e with t h e s e 

C o v e n a n t s and a r e o t h e r w i s e a p p r o v e d by the C o m m i t t e e . The i e c o n ' ' se t of 

sa id p l a n s shPi l be filed as a p e r m a n e n t r e c o r d with the A r c h i t e c t u r a l C o n t r o l 

C o m m i t t e e . In the even t sa id C o m m i t t e e fa i l s to a p p r o v e or d i s a p p r o v e in 

t, 

w r i t i n g sa id p l ans wi th in fif teen (15) d a y s a f te r t h e i r s u b m i s s i o n , trier, sa id 

a p p r o v a l sha l l not be r e q u i r e d . When al l lo t s in sa id t r ac t : ; he vc been sold 

by G r a n t o r , sa id p l ans and s p e c i f i c a t i o n s sha l l be a p p r o \ u c by «»r» A r c h i t e c ­

t u r a l C o n t r o l C o m m i t t e e a p p r o v e d by a m a j o r i t y of o w n e r s of lo ts in the 

t 

p r o p e r t y h e r e i n d e s c r i b e d and only o w n e r s of sa id lo t s sha l l be p r i v i l e g e d to 

vote for sa id A r c h i t e c t u r a l C o n t r o l C o m m i t t e e . The G r a n t o r v. hdi l have the 

r i gh t to appo in t m e m b e r s of the A r c h i t e c t i ra l C o n t r o l C o m m i t t e e unti l such 

t i m e as a l l l o t s in the t r a c t have beeu sold by the G r a n t o r . 

7. A s s i g n m e n t n' P o s v e r s : Any and al l r i g h t s and p o w e r s of the 

G r a n t o r h e r e i n con t a ined m a y be d e l e g a t e d , t r a n s f e r r e d or a s s i g n e d . W h e r e -

e v e r the t e r m " G r a n t o r " is used h e r e i n , it i n c l u d e s a s s i g n s o r s u c c e s s o r s 

in i n t e r e s t of the G r a n t o r . 

ti. I nva l id i t y : It is e x p r e s s l y a g r e e d tha t in the even t any c o v e n a n t 

o r cond i t ion or r e s t r i c t i o n h e r e i n b e f o r e c o n t a i n e d , or any p o r t i o n t h e r e o f i s 

- 9 -



held i n v a l i d o r v o i d , s u c h i n v a l i d i t y o r v o i d n e s s s h a l l ; n no w a y a i i e c s a n y 

• a l i d c o v e n a n t , c o n d i t i o n o r r e s t r i c t i o n . 

' • 1 * ."N W I T N E S S W H E R E O F , 1 h a v e h e r e u n t o s e t m v h a n d a n d s e a l 

*tVU J -3 day of J . 
- •* *?--*«- • j— 

• - — - H I - C O U N T R Y T S T A T E ' 

, 1973. 

By 
C h a r l e s L e w i on 

S T A T F O F U T A H ) 

; s s«, 

C u u n l y of S a i l L a k e ) 

•, r 
1 h e r e b y c e r t i f y t h a t or. lh»* " , d a y of l v : . < , 

3 H A R L E S L E W T O N , p e r p e n a l l y a p p e a r e d b e f o r e m e , w h o J--. . . j j . !*% 

m e f i r s t d u l y s w o r n , j e c l a r e d l l ioi he is t h e p e r s o n .vhu • i u r u i i tr ' . -

g o i n g i n s t r u m e n t a n d d u l y a c k n o w l e d g e d (o n e t ha t !.< * ,• • ;tu :1 ' * * .'.:m 

•.•OTA:'''"- > L ; ' h 

\ t y c o m m i s s i o n e x p i r e s : R e s id inp, a t : 

Co 
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RAY M. HARDING 

HARDING ft HARDING 
ATTORNEYS AT CAW 
39 WCST MAIM 8Tff«CT 
AMCRICAM FORK. U T A H M O O S 
T a u r w o w C : 7 S S . 7 S S S 

PLAINTIFFS 
Attorneys for.. 

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 

STATE OF UTAH 

RICHARD L. JAMES, SHIRLENE A. 
JAMES, DRYCE DEAN, CAMILLA DEAN, 
STEVEN K. MAXFIELD, SUSAN MAXFIELD, 
FREDERICK M. KWIATKOWSKI, ANNE II. 
KWIATKOWSKI, BOYD PRESCOTT, 
FAUN PRESCOTT, JAMES M. TEBBS, 
EMILY W. TEBBS, WILLIAM MILLGATE, 
BETTY MILLGATE, DARWIN W. COLTON, 
LYNDA G. COLTON, RUSSELL W. GRADES, 
MARY K. GRADES, TED S. CRUZ, 
JANE CRUZ, LEONARD BARKER, ELSI . 
BARKER, DR. CHARLES HAGAN, 
MIKE B. WHITE, JAY B. JAMES, 
EMOGENE L. JAMES, WAYN D. TONDRO, 
SHEILA M. TONDRO, RONALD G. MACKAY, 
MARIE MACKAY, EDWIN W. KIRBY, 
REBECCA M. KIRBY, KEITH L. GURR, 
DELMA P. GURR, STAN TACY, 
PATRICIA TACY, LARRY BEAGLEY, 
ESTHER BEAGLEY, JOHN BEAGLEY, 
SADIE BEAGLEY, KENNETH NORTON, 
BELDA NORTON, RONALD K. VINCENT, 
BONNIE VINCENT, DAVID WHITE, 
and BONNIE H. WHITE, 

Plaintiff, 

JOHN W. DAVIES, ROBERT MILLARD, 
JOHN C. THOMAS, and JOANN 
ABPLANALP, and HI-COUNTRY ESTATES 
HOMEOWNERS ASSOCIATION, a non­
profit Utah Corporation, 

Defendant. 

AMENDED 
VERIFIED COMPLAINT 

\ 

Civil *o.C$l-$&o 

COME NOVY, the Plaintiffs and for causes of action against 

fen*e~Defendants assert, allege and complain as follows: 

1. The Plaintiffs are residents of Salt Lake County, 

State of Utah. 

2. The Defendants, John W. Davies, Robert Millard, 

Johri C. Thomas, and Joanne Abplanalp, are residents of Salt Lake 

County, State of Utah. 

3. The Defendant, Hi-Country Estates Homeowners 

Association, is a non-profit corporation formed under the laws of 

Addendum E 



n the State of Utah with its principal place of business in the 

2 County of Salt Lake, State of Utah. 

3 11 4. Each of the Plaintiffs is a member of the Defendant, 

A Hi-Country Homeowners Association. 

FIRST CAUSE OF ACTION 

10 

11 

12 

» II 5. Plaintiffs* incorporate herein by reference the 

g allegations made in paragraphs 1, 2, 3, and 4 of this Amended 

g Verified Complaint. 

6. On October 15, 1980, a SDecial meeting was called of 

the members of the Hi-Countrv Estates Ilomcownors Association for 

the purpose of electing a new Director. 

T* 7. After said meeting, Robert Millard was appointed as 

14 

15 

16 

the new director. 

8. Robert Millard was not dutv ^Incted at said meeting 

on October 15, 1980 by reason of the fact that absentee ballots had 

T» been illegally used. 

18 9. Robort Millard is currentlv serving as a Director of. 

To the Hi-Country Est atcs Homeowners Association and has no legal 

20 

21 

22 

23 

authoritv to do so. 

10. Robert Millard should be enioined from taking any 

further action as a Director of the Hi-County Estates Homeowners 

Association, and unless he is so enjoined, the Plaintiffs will 

24 II suffer immediate and irreparable injury. 

25 

SECOND CAUSE OF ACTION 

11. Plaintiffs incorporate herein by reference the 

allegations made in Paragraphs 1, 2, 3, and 4 of this Amended 

26 

27 

28 
2 Q Verified Complaint. 

30 j 

311 

32 

12. On February 28, 1981, an annual*meeting of the 

Hi-Country Estates Homeowners Association was held for the purpose 

of electing three new directors. 



1 

2 

3 

12 

13 

25 

26 

29 

30 

13. As a result of said meeting, John W. Oavies, Robert 

Millard and John C. Thomas were installed ar. Directors of the 

Hi-Country Estates Homeowners Association and are currently serving 

M II in that capacity. \ 

- || 14. The above Defendants were not legally elected as the | 

~ II new directors for the reason that Richard L. James, the lawful 

7 I holder of seven (7) proxy votes, one (1) given to him by John 

a 11 Beagley and six (6) given to him by Larry Boagley, was denied the 

o use of the proxy votes. 

2Q H 15. Had Richard L. James been allowed to use said seven 

11 ^ proxy votes, the Defendants would not have had sufficient votes 

to be elected as Directors. 

16. The above Defendants were not legally elected for the 

y* II reason that many of the proxy votes cast in favor of said 

nc Defendants had not been legally obtained and voted. 

17. But for the use of said illegal proxy votes cast in 

yrj || favor of the Defendants, the Defendants would not have had 

na ii sufficient votes to be elected as Directors. 

2Q || 18. The above Defendants were not legally elected for the 

2Q reason that the By-Laws of the Hi-County Estates Homeowners 
[I i 

22 Association prohibit a Director from serving concurrent terms, 

22 II which the Defendants are now doing. 

23 • 19. John W. Davics, Robert Millard, and John C. Thomas* 

II ' 
24 || should be enjoined from taking any further action as Directors of 

the Hi-County Estates Homeowners Association, and unless they are 

so enjoined, the Plaintiffs will suffer immediate and irregparable 

27 || injury 
28 

THIRD CAUSE OF ACTION 

20. The Plaintiffs incorporate herein by reference the 

32 || allegations made in Paragraphs 1, 2, 3, and 4 of this Amended 

32 I V e rif*°^ Complaint 



21. The Hi-Country Estates Homeowners Association has 

taken legal action to enforce certain protective covenants of the 

2 II Hi-Country Estates Subdivision upon individual members of the 

^ II Hi-Country Estates Homeowners Association 

c I 22. The Hi-Country Estates Homeowners Association has 

- I expended the funds of the Association in taking said legal action, 

n | 23. The Hi-Country Estates Homeownars Association was 

o 11 formed for the express purpose of maintaining and providing for the 

Q I common areas, including roads and streets. 

24. The-Hi-Country Estates Homeowners Association has no 

<y« || authority to enforce the protective covenants of the subdivision 

12 K a 9 a * n s t individual members. 

4«ll 25. Said actions to enforce tho restrictive covenants are| 

•y* || ultra vires and the Hi-Country Estates Homeowners Association 

*g J should be restrained from taken any further action to enforce said 

16 covenants against the individual members, and unless the 

Association it; so restrained, the I'lalntilfcs will suffer immediate 

na || and irreparable injury. 

19 

FOURTH CAUSE OF ACTION 

10 

20 

21 

22 

24 I 

26 

27. 

26. The Plaintiffs incorporate harein by reference the 

allegations made in Paragraphs 1, 2, 3, and 4 of this Amended 

23 I Verified Complaint. 

27. ThcLC presently exists on record certain protective 

25 A covenants against the property contained in the Hi-Country Estates 

Subdivision. 

28. Said protective covenants are illegal and void 

.#>a II because they were not properly enacted and because they are vague. 

29. There presently exists on record an amendment to the; 

protective covenants mentioned above. I 

30. Said amendment is illegal and void because it was notj 

29 

30 

31 

- 2 || properly enacted pursuant to the terms of the original protective ; 

covenants and because the amendment is also vague 



1 II FIFTH CAUSU OF ACTION 

2 H 31. The Plaintiffs, Steven K. Maxfield and Susan 

- II Maxfield, incorporate herein by reference the allegations made in 

A Paragraphs 1, Z, 3, and 4 of thir» Amundcl V-M-LEied Complaint. 

5 32. The Mi-Country Estates Homeovners Association has 

M I filed a lion against the property of the Plaintiffs, Steven K. 

7 Maxfield and Susan Mv<fieid in the amount ot* NINE HUNDRED NINE AND 

8 44/100 DOLLARS ($909.44). 

o || 33. Said lien is unlawful and-constitutes a cloud against 

^ 0 the title of the Plaintiffs, Steven K. Maxfield and Susan Maxfield. 

y\i 34. Said lien is clearl/ without, merit and was not filed 

*2 in good faith. 

««V 35. By reason of said lien, the Plaintiffs, Steven K. 

• - I Maxfield and Susan Maxfield, have been damaged in the sum of FIVE 

1 5 THOUSAND DOLLARS ($5,000.00). 

,. 36. The Plaintiffs, Steven K. Maxfield and Susan 

*« Maxfield, are entitled to an award of attorney's fees, plus costs, 

,g in an amount to be proven at trial. 

19 A 

20 SIXTH CAUSE OF ACTION 

on 37. The Plaintiffs incorporate herein by reference the 

22 || allegations made in Paragraphs 1, 2, 3, and 4 of this Amended 

23 | Verified Complaint. 

24 38. An application has been Filed with the Salt Lake 

25 Planning Commission seeking a zoning change for the Hi-Country 

2g Estates Subdivision for which application hsarings have been 

2» scheduled in the near future. 

2 Q 39. The Hi-Country Estates Homeowners Association and its| 

2« current Directors intend in the future to participate in said 

- 0 hearings. 

3^1 40. Such participation by the Hi-Country Estates 

Homosowners Association is expressly prohibited by its certificate 

of in«?m*!»oi tH'in. tfn1<»T*. ' h-> 'li-fon |t-r» nqh.nf-*"*̂  ffom#»ownr»r«s 

32 



n II Association and its current Directors are prohibited from 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

participating in the scheduled hearings before the Salt Lake 

Planning Commission, the members of the Association will suffer 

immediate and irreparable harm. 

SEVENTH CAUSE OF ACTION 

42. The Plaintiffs incorporate herein, by reference, the 
i 

allegations made in Paragraphs 1 through 25 of this Amended 

Verified Complaint. 

43. The Defendants, John W. Davies, Robert Millard and 

John C. Thomas have illegally and wrongfully acted as Directors of 

the Hi-Country Estates Homeowners Association by attempting to 

enforce protective covenants against members of the Association. 

44. The Defendants, John W. Davies, Robert Millard and 

John C. Thomas have illegally acted a:s Directors of the Hi-Country 

Estates Homeowners Association by expanding funds of the 

Association in attempting to enforce protective covenants against 

its members. 

45. The Defendants, John W. Davies, Robert Millard, 

and Joanne Abplanalp have illegally and wrongfully acted as 

Directors of the lii-Country Estates Homeowners Association in their 

conduct of the elections which took place on October 15, 1980, and 

February 28, 1981, as sot forth above. 

46. The Plaintiffs have made a demand on the Defendants 

to redress the wrongs complained of herein, but the Defendants 

failed and refused, and still fail and refuse, to comply with the 

Plaintiffs' demand. 

47. By reason of the unlawful acts of the Defendants 

John W. Davies, Robert Millard, and Joanne Abplanalp the Defendant 

Hi-Country Estates Homeowners Association has been damaged in the 

sum Of THIRTY THOUSAND DOLLARS ($30,000.00) 

48. The Plaintiffs have no adequate remedy at law. 



22 

23 

24 

25 

27 

28 I 

29 

30 

31 

32 

• | WIIERErORE, Plaintiffs pray for judgment against the 

Defendants as follows: 

1. Pursuant to Plaintiffs' First and Second Causes of 

Action, for an Order determining that the current Directors of the 

- || Hi-Country Estates Homeowners Association were not lawfully elected 

- or appointed and enjoining such Directors from taking any further 

n ii actions on behalf of the Association. 

o II 2. Pursuant to the Plaintiffs' Third Cause of Action, i 

II ' 
q for an Order determining that the Hi-Country Estates Homeowners 

10 

11 II Hi-Country Estates Subdivision upon individual members of the 

^2 ft Association and enjoining th< Association from any further 

^2 II enforcement or exoendituro of monies thersFor. 

** I 3. Pursuant to the Plaintiffs' Tourth Cause of Action, 

ne (| for an Order determining that the protective covenants and \ 

^ 6 || amendments thereto filed again zt the Hi-Country Estates Subdivision! 

+ „ II are unlawful and shall be removed. 

-fl 4. Pur uinL to the Plamti rr > • ,/ifth Cause of Action, 

ng for an awird of damages in favor of the Pluntiffs, Steven K 

2Q II Maxfield and Susaji Maxfield, and against the Defendants in the 

2i || amount of FIVE THOUSAND DOLLARS ($5,000.00) plus attorney's fees 

and costs for >lander of title. 

5. Pursuant Lo Ln»» Plaintirl ' >ixth Cause of Action, 

for an Oui< t doL< niiinintj UuiL llu» Hi-Country Estates Homeowners 

Assocaition has no authority to participate on behalf of its 

p- members in the hearings before the Salt Lake Planning Commission 

with respect to a zoning change for the Hi-Country Estates 

Subdivision and for an Order enjoining any such actions by the 

Assocaition or its Directors. 

6. Pursuant to the Plaintiff's Seventh Cause of Action, r 

for Judgment in favor of the Defendant, Hi-Country Estates 
i 

Homeowners Association, and against the Defendants, John W. Davies* 
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Robert Millard, John C. Thomas, and Joanne \bplanalp in the sum of 

THIRTY THOUSAND DOLLARS ($30,000.00). 

7. For sucii further relief a^ to the Court appears just 

and equitable in the premises. 

DATED this l°j day of November, 1981. 

HARDING & HARDING 
ATTOkNlJYS AT LAW 

HARDING 
Xl'TORNEY FOR PLAINTIF: 
F/O. Ho< 126 
American Fork, UT 84003 
75G-7658 
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VERIFICATION 

STATE OF UTAH ) 
COUNTY OF SALT LAKE ) 

On t h e / ? cfay o f November, 1 9 8 1 , p e r s o n a l l y a p p e a r e d b e f o r e me, 

RICHARD L . JAMES, SHIRLENE A . JAMES, BRYCE DEAN, CAMILLA DEAN, STEVEN K. 

MAXFIELD, and ^U^vN MiiXFIELD, DR. CHARLES HAGAN, EMOGENE L. JAMES, JAY B. JAMES, 

KEITH L . GURR, DELMA P . GURR, WAYNE D. TONDRO, SHEILA M. TONDRO, STAN TACY, 

i 

PATRICU TACY, JAMES M. TEBBS, EMILY TEBBS, TED S . CRUZ, JANE CRUZ, LARRY BEAGLEY, 

ESTHER BEAGLEY, JOHN BEAGLEY, SADIE BEAGLEY, BILL MILLGATE, BETTY L . MILLGATE, 

{EDWIN W. KIRBY, REBECCA M. KIRBY, DARWIN W. COLTON, LYNDA G. COLTON, 

RONALD G. MACKAY, MARIE MACKAY, BOYD PRESCOIT, VAUN PREbCOTT, KENNETH NORTON 

BELVA NORT».N, FREDRICK M. KWLVTKOWSKI, ANNE H. KWIATkOWSKI, RONALD K. VINCENT, 

BONNIE VINCENT, MIKE B. WHITE, DAVID WHITE and BONNIE H. WHITE, RUSSELL GRAVES 

d MARY K. GRAVES. 

Richard L. James 
-lk«t f/, "Hesrtz*/ 

^ 

Bryce Dean Camilla Dean ^~ 

even K. Muxfield / 

Russell Graves Mary tC. Crawls 
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Dr. Charles Hagan 

>."> ) 

£oogene L/ James" 

V, 

„* (,. 
Keith L. Gurr 

^ > A 
./To Wayne D./Tondro 

^ V / 
CO 

t 

Stan Tacy 

) 

Jay B. Janes 

• I ; " 
Delma p. Gurr 

Sheila M. Tondro 

? i ,„c*. 

>7 ' — * - ' — 

J7Z 

James M. Tebbb 

y 
Ted b. Cruz 

f-V Li'h\ <i / j w.<" ( :t 

Larry Beaglejr \ a 

/ 
Jojln B Juttn Beagley V 
•e^nuu^-. 

t Bill Millgate V_ i. 

ta_- - i ; 
Edwin W. Kirby 

Patricia Tacy 

b a i l / rebbs 

Jane Cruz / 

L / < / ' 
. 1 _ ^ ^ ; t r- .r 

Esthei Beagley </ / - -

Sadie Beagley 

f?,.#, / ffl/^3 
Betty L. KlLlgate f 

\ Rebecca M. Kirby • J 



• i l n . f i -
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I "•' - • •• 

win W. Colton Lynda G. ColCon 
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15 

16 
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20 
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23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

$t*^£*4 
Ronald G. Mackay 

/%*<>/1 74s ••L 
Marie Mackay &g=^ 

Boyd Prescocc 
2b <2*&r 

Vaun Prescocc 

V 
Kenneck Norton 

JLLJ2&&L. 
Belva Norcon 

Fredrick M. KwiaCkowblA Anna H Kwtjtkovstts^ 

>y /t/l4*t 
A ^ ?• Jjfy, .. V 

Ronald K. Vincent Bonnie Vincent 

David'dhi' k4 
Bonnie H. ̂ hxce .^V^" 

SUBSCRIBED AW) SWORN to before ore this /^<lay of November. 1981, 

NOTARY PUBLIC 

{{My Coonlssion Expires: Rasping a t . 
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