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STATEMENT OF JURISDICTION

Jurisdiction is conferred under Utah R. App. P. 3, and this Court has appellate
jurisdiction pursuant to Utah Code Ann. 78-2a-3(2)(e) (Supp. 1997) inasmuch as the issues
presented to this Court on appeal arise from a criminal conviction from a court of record
which is not a first degree felony or capital felony.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

ISSUE 1:  Did Bhatia receive ineffective assistance of counsel based on
counsel's failure to object during the trial?

STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

ISSUE2: Did Bhatia receive ineffective assistance of counsel based on
cumulative error?

STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

ISSUE 3:  Did Bhatia receive ineffective assistance of counsel for the failure of
counsel to request a psychiatric evaluation of Bhatia?

STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

ISSUE 4:  Did Bhatia receive ineffective assistance of counsel when counsel
entered into stipulations without his client's consent which stipulations went specifically to

the elements the State had to prove for conviction?



STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. [rwin, 924 P.2d 5 (Utah App. 1996).

ISSUE 5:  Did Bhatia receive ineffective assistance of counsel in the manner in
which counsel prepared for trial?

STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

ISSUE 6:  Did Bhatia receive ineffective assistance of counsel for counsel to
fail to make an opening argument prior to the commencement of Bhatia's case?

STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

ISSUE 7:  Was it plain error to permit witnesses to testify as to legal conclusions?

STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

ISSUE 8: Did the prosecutor engage in prosecutorial misconduct during
the trial?

STANDARD OF REVIEW: The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

ISSUE 9:  Did the Court err as a matter of law by denying the motion filed by
Bhatia based on a single criminal episode?

STANDARD OF REVIEW: The standard of review is that the legal conclusions of

the court are reviewed for correctness without any deference thereto. State v. Brooks, 908



P.2d 856 (Utah 1995).
DETERMINATIVE LAW ON APPEAL
The following constitutional provisions, statutes, rules, regulations and cases are
believed to be the determinative law of this Appeal and are attached in full in the addendum
hereto: (1) United States Constitution Amendment VI; (2) Utah State Constitution Article
I, Section 10 and 12; (3) Strickland v. Washington
STATEMENT OF THE CASE
A. PROCEDURAL HISTORY
1. Jasbir Bhatia (hereinafter "Bhatia") was charged by information with three
counts of distribution of pornographic material, pursuant to Section 76-10-1204, Utah
Code Annotated.
2. A trial was set in this matter before a jury on February 17, 1999. See Trial
Transcript (hereinafter referred to as "TT"), cover page.
3. Prior to the trial, various stipulations were entered into including:
a. that an edited video was representative of the contents of all of the
videos upon which the charges were based (TT, P. 97, L. 20-21);
b. that only evidence concerning the three charges based on the sale
of videos on April 19, 1998 and April 24, 1998 before the Court that
day would be admissible (TT, P. 6, L. 11-14).
4, A motion to consolidate other pending cases was made, but denied by the

Court. TT,P 5, L. 9-17.



5. Bhatia had an interpreter present during the trial.

6. Following jury selection and some comments by the Court, the prosecutor
made his opening statement. TT, P. 91-106.

7. During his opening arguments, the prosecutor told the jury that "unfortunately,
you have to or get to view three videos. TT. P. 91, L. 16-17. No objection was lodged by
defense counsel.

8. Despite the stipulation that the only admissible evidence which would be
presented to the Court was the events on the dates of the purchases, the prosecutor in
opening argument told the jury that the witnesses would tell them that prior to these
incidents, "Bhatia was warned about selling pornographic videos. . . ." TT. P. 93, L. 4-5.
No objection was lodged.

9. During opening argument, the prosecutor informed the jury that the videos
were "obviously pornographic." TT.P. 97, L. 3. No objection was lodged.

10. When discu sing the edited video which the jury would see, the prosecutor
informed the jury "that's ten hours of pornography you'd be sitting through and we're not
sure you could drive home after something like that." TT.P.97 L.22to P. 98 L. 1. No
objection was lodged.

11.  During his opening argument, the prosecutor stated, "I would like to tell you
that it's just as simple as the City proving that this stuff makes you stick to your stomach. .
.. TT. P. 102, L. 15-17. No objection was lodged.

12.  Bhatia's counsel reserved his opening statement to prior to the commencement



of the Defense case. TT, P. 106, L. 21 to P. 107, L. 11.

13.  During the trial, Bhatia's counsel made a motion pursuant to the doctrine of a
single criminal episode which was denied by the Court. TT, P. 167 L. 23 to P. 168 L. &.

14.  After the trial was over, the jury was instructed and recessed to deliberate.

15.  The jury returned verdicts of guilty on all three counts. TT, P. 225 L. 23 to
P.226 L. 8.

B. FACTUAL HISTORY RELEVANT TO APPEAL

1. Bhatia operates a booth at the Redwood Swap Meet. TT, P. 109, L 4-5.

2. At the trial, West Valley City Detective Kory Newbold (hereinafter
"Newbold") testified that some time in or about December, 1997 he was at the Redwood
Swap Meet checking business licenses. At that time, he believed Bhatia had videos
which were pornography. Newbold seized 49 videos but no charges were filed. TT, P.
110 L. 8 through P. 114 L. 4.

3. In April, 1998, Newbold was again at the swap meet this time with Detective
Evans. TT.P. 114 L. 5-12.

4. Newbold observed Evans purchasing some videos from Bhatia. TT. P. 117
L.12toP. 118 L. 8.

5. Newbold testified that he watched the videos and testified, "Once I viewed
the tape and felt that the contents was of a pornographic or harmful material, I began an
investigation .. .." TT,P. 119, L. 23-25.

6. Five days following the purchase of the videos at the swap meet, Newbold



testified that Evans called Bhatia at his residence in order to arrange to buy more videos.
TT. P. 120, L. 2-13.

7. Newbold testified that he and Evans went to Bhatia's residence where
Newbold remained in a surveillance van. TT. P. 121, L. 5-11.

8. Evans went into the house and carried a sack out with him the contents of
which were inspected by Newbold which he found contained three videos, "two of them
appeared to be pornographic and then the third one, just from viewing it, didn't appear to
be pornographic." TT.P. 121 L. 15to P. 122 L. 3.

9. Newbold testified that he was not able to find a story line in the videos.
TT.P. 125L. 11-14.

10. On direct examination, the Prosecutor asked Newbold, "Okay, now the
gentleman that you've referred to as Mr. Jasbir Bhatia, is that--is this Mr. Bhatia seated next
to me, with the kind of green sweatshirt on?" TT. P. 109, L. 20-22. No objection was
lodged.

11. Following Newbold's testimony, an unidentified individual entered the
courtroom. Counsel for Bhatia stated, "Your honor, can I have--is there a possibility I can
have three to five minutes? I need to talk to my client, sorry to do this in the middle of the
City's case in chief, but apparently there is an issue, a potential witness that's just stepped in
and may be a witness for the defense. I'm not quite sure what he has to say, if I could have
just a minute, I don't think there's any--." TT.P.127L.23toP. 128 L. 5.

12. At no time did counsel for Bhatia invoke the witness exclusionary rule.



13.  Detective Chad Evans was called to testify. TT. P. 130.

14, Evans testified that on April 19. 1998, he was working at the swap meet.
TT. P. 131, L. 8-10.

15, Evans testified that Bhatia offered to sell him "full version" videos. TT. P.
132, L. 19.

16.  Evans testified that Bhatia took him to the back of his booth and produced two
videos. TT. P. 133, L. 2-5.

17. Evans did not have the money to purchase the videos but stated that he
would return, which he did and purchased one video. TT. P. 134, .. 14-25.

18.  Evans asked Bhatia if he could purchase more videos and was told yes. TT.
P. 135 L. 7-13.

19.  On or about April 24, 1998, Evans called Bhatia to inquire about purchasing
more videos. TT. P. 138 L. 1-4.

20.  Ondirect examination, the prosecutor asked Evans, "Okay. And again, just for
housekeeping purposes, the Mr. Bhatia and Jessie that we've been referring to is the
gentleman over here with the green sweater on?" No objection was lodged. Evans affirmed
that it was. TT.P. 138 L.23toP. 139 L. 2.

21.  Evans went to Bhatia's residence. TT. P. [40 L. 1-3.

22, Evans purchased three videos from Bhatia. TT. P. 142 L. 6to P. 143 L. 18.

23.  On both cross and direct examination, Evans was questioned about matters and

events which did not occur on either April 19 or April 24, 1998 contrary to the earlier
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stipulation. TT. P. 148 L. 12 to P. 150 L. 21. No objections were lodged.

24.  After Evans testified, the prosecution rested other than showing the
Jury an edited version of the purchased tapes. TT. P. 151 L. 5-7.

25.  Prior to showing the tape, the prosecutor made several comments:

a. "I'm not sure exactly how to delicately do that. I've been informed by
the people that are with me that they'd prefer not to sit through this,
so they will exit the courtroom." TT, P. 151, Line 12-15;

b. "TI've also been informed by the interpreter that she has some concerns,
based upon her religion and her culture, that she not be present during
it." TT, P. 151, L. 17-20.

26. Following the showing of part of the tapes but not their entirety, Bhatia's
counsel stipulated that the portion shown to the jury was representative of the entirety of
the videos. TT. P. 160 L. 9-16.

27. At the commencement of the defense case, counsel failed to make his reserved
opening argument. TT. P. 169.

28.  Bhatia was called as witness. TT. P. 169.

29.  On cross examination, the prosecutor stated "let's see. Didn't you sell videos
in January, 1998? Weren't they pornographic and the officers took your videos?" TT. P. 173
L. 20-22. No objection was lodged.

30.  On cross examination, when the prosecutor was asking questions faster than

they could be interpreted, the following exchange occurred:



THE COURT: Mr. Stoney, let it be interpreted. I want us to follow the process--

MR. STONEY: Okay.

THE COURT: --that the attorney ask the question, you interpret it.

THE INTERPRETER: Right.

THE COURT: Even if you understand part of it, wait until it's interpreted and answer

in your native language.

MR. STONEY: Your Honor, this is a sham. He understands every word I'm saying,.
TT.P. 174 L. 11-22.

31.  On cross examination, the prosecutor asked Bhatia concerning Evans calling
him, whether Bhatia invited Evans to his residence, and "For the purpose of buying
pornography?" TT. 176 L. 3.

32.  Finally, Bhatia's counsel objected to the use of the term "pornography" by the
prosecutor, stating that was "the whole issue here." TT. P. 176 L. 4-7.

33.  The Court sustained the objection, instructing the prosecutor to refer to the
tapes as "videos." TT.P. 176 L. 8-9.

34.  In closing argument, the prosecutor stated, " It's kind of interesting here that
you didn't hear a defense when he took the stand. . . ." TT.P. 212 L. 18-19. No objection
was lodged.

35.  In closing, the prosecutor said, "We owe a great thanks to Mr. Rammell,
he's been a great gentleman here today and he did stipulate to not have us watch ten

house of pornography, so wc owe him a thanks for that." TT. P. 214, L. 8-12.



36. In closing, Bhatia's counsel stated he was able to stipulate that the video
was representative because it was unnecessary for the jury to watch ten hours of it." TT.
P.216 L. 20-25.

37. In closing, when reciting the elements the prosecution has to prove, Bhatia's
counsel told the jury to disregard the element of "serious literary, artistic, political or
scientific value" stating "Disregard No. 3, because we don't know that it does not contain
and I do not profess that it does and I would be a hypocrite if I said that. ... " TT.P. 217
L. 18-21.

38.  After deliberation, the jury returned guilty verdicts on all three counts.

SUMMARY OF ARGUMENTS

Bhatia received ineffective assistance of counsel based on counsel's failure to object
during the trial. There was no legitimate trial strategy which supported this failure to object.
Bhatia receive ineffective assistance of counsel based on cumulative error. Bhatia believes
that he was prejudiced in each instance by ineffective counsel but even if he was not
prejudiced by each individual incident of ineffective assistance of counsel the cumulative
effect of such conduct deprived him of a fair trial. ‘Bhatia received ineffective assistance
of counsel for the failure of counsel to request a psychiatric evaluation of Bhatia. The
evidence was clear that Bhatia was irrational to the point of requesting the Court not set
hearings on Thursdays for allegedly religious reasons. Bhatia received ineffective assistance
of counsel when counsel entered into stipulations without his client's consent which

stipulations went specifically to the elements the State had to prove for conviction. Bhatia

10



was clearly prejudiced by such a stipulation entered into without his consent. Bhatia
received ineffective assistance of counsel in the manner in which counse! prepared for
trial. Counsel even went so far as to acknowledge to the Court that a witness came into the
Court room the subject of his testimony was unknown to counsel. Bhatia received
ineffective assistance of counsel for counsel to fail to make an opening argument prior to the
commencement of Bhatia's case. Counsel's failure prejudiced Bhatia by not alerting the jury
to his defense prior to its presentation.

Bhatia believes that plain error was committed when the Court permitted witnesses
to testify of legal conclusions which were the ultimate issue to be determined by the trier of
fact. Bhatia believes the prosecutor continually made improper prejudicial comments
throughout the trial. Bhatia believes that it was error to permit the prosecutor to lead
witnesses thereby suggesting the answer to identifications of Bhatia. Bhatia believes the
Court err as a matter of law by denying the motion filed by Bhatia based on a single criminal
episode and in permitting cross examination which was substantially beyond the scope of
direct examination.

GUMENT

L BHATIA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL BASED
ON COUNSEL'S FAILURE TO OBJECT DURING THE TRIAL.

Bhatia received ineffective assistance of counsel based on counsel's failure to
object during the trial. The standard of review is whether the trial court committed

plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

11



Generally speaking, a claim of ineffective assistance of counsel may not be brought to the
attention of the Court of Appeals on a direct appeal, usual "unusual . . . narrow circumstances exist."

State v. Vessey, 967 P.2d 960, 964 (Utah App. 1998)[citations omitted]. Such unusual

circumstances exist when "there is new counsel on appeal and there is an adequate trial record" for
the Court of Appeals to review the allegations. Id. The present case fits the unusual narrow
circumstances exception which should permit this Court to review the ineffective assistance of
counsel issues on direct appeal.

To prevail on a claim of ineffective assistance of counsel, the defendant "must first show that
his trial counsel's performance was deficient, in that it fell below an objective standard of

reasonableness." State v. Finlayson, 956 P.2d 283 (Utah App. 1998) citing to State v. Winward, 941

P.2d 627, 635 (Utah App. 1997)(quoting Strickland v. Washington. 466 U.S. 668, 687-688, 693, 104
S. Ct. 2052, 2052, 2064, 2067, 80 L.Ed. 2d 674 (1984)). "Once that is established, defendant must
show that "there is a reasonable probability that the result would have been different absent the
deficient performance." Id. A "reasonable probability is a probability sufficient to undermine
confidence in the outcome." Id.

Bhatia believes that he received ineffective assistance of counsel based on counsel's failure
to object throughout the proceedings. First, Bhatia believes that counsel's performance fell below
an objective standard of reasonableness with respect to objecting to inadmissible matters throughout
the course of the trial. Counsel permitted testimony regarding events which were outside the scope
of the stipulation concerning admissible evidence. TT, P. 93, L 4-5. Counsel permitted the
prosecutor to make inflammatory comments in opening argument, during the trial and in closing
argument calculated to influence the juries mind concerning the nature of the evidence which they

would be presented. TT.P.91L.16-17;P.97L.22t0oP.98 L. 1; TT.P. 102, L. 15-17; TT. P. 151

12



L. 12-15, 17-20. Counsel permitted the prosecutor to continually characterize and refer to the videos
as "pornography." TT.P.97L.3;P.97L.22to P.98 L. 1; P. 173 L. 20-22. Counsel permitted
witnesses to testify to matters which were beyond the stipulated admissibility dates. TT. P. 110 L.
8 through P. 114 L. 4. Counsel permitted the prosecutor to elicit legal coﬁclusions from
prosecution witnesses. TT. P. 119 L. 23-25; P. 121 L. 5 to P. 122 L. 3. Counsel permitted the
prosecutor to lead witnesses on direct examination resulting in direct identification of Bhatia. TT.
P. 109 L. 20-22 and P. 138 L. 23 to P. 139 L. 2. Finally, Bhatia's counsel permitted the prosecutor
to be argumentative concerning the right of Bhatia to an interpreter merely because the prosecutor
was frustrated with the pace of the questioning. TT. P. 174 L. 11-22. Based on the foregoing,
Bhatia clearly believes that trial counsel's conduct fell well below an objective standard of
reasonableness.

Bhatia believes that he was prejudiced by the failure of his counsel to object. Specifically,
Bhatia believes that he was prejudiced by the failure to object to evidence beyond the stipulation
date. Specifically, one of the elements of the charged crimes was intent. On closing argument, the
prosecutor used the fact that videos had been confiscated from Bhatia on a date which was outside
the scope of the stipulation of admissibility to argue proof of intent. TT. P. 212 L. 12-17. The
continual reference to the videos as pornographic implied to the jury the very finding of fact they
were to determine. While eliciting testimony concerning the ultimate issue is permissible

under Rule 704 of the Utah Rules of Evidence, "questions which would merely allow a

witness to tell the jury what result to reach are not permitted." State v. Tenney, 913 P.2d 750

(Utah App. 1996)(stating that permitting such questions is "plain error” even if no objection

is lodged). All of the foregoing was prejudicial to Bhatia and constitutes plain error to the
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degree that no objection was lodged. Moreover, the prejudice to Bhatia is sufficiently clear
that the failure to object throughout the proceedings and the impact thereon must undermine
the confidence this Court has in the outcome of the proceeding.

II. BHATIA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL BASED
ON CUMULATIVE ERROR.

Bhatia received ineffective assistance of counsel based on cumulative error. The
standard of review is whether the trial court committed plain error. State v. Irwin, 924 P.2d
5 (Utah App. 1996). Because most of the allegations as set forth herein were not objected
to at trial, a plain error standard applies. Plain error has three elements which are (1) error;

(2) obviousness; and (3) prejudice. State v. Tenney, 913 P.2d 750 (Utah App. 1996).

Assuming arguendo, that while it is possible that any one single error as set forth herein and
throughout this brief by itself may not rise to the level error, Bhatia believes that the
cumulative effect of all of the errors is sufficient that together they must undermine this
Court's confidence in the verdict. See State v. Palmer, 860 P.2d 339 (Utah App. 1993) and
State v. Alonzo-Nolasco, 932 P.2d 606 (Utah App. 1997).

III. BHATIA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL FOR
BASED ON THE FAILURE OF COUNSEL TO REQUEST A PSYCHIATRIC
EVALUATION.

Bhatia received ineffective assistance of counsel for the failure of counsel to

request a psychiatric evaluation of Bhatia. The standard of review is whether the trial

court committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996). The evidence

before this Court was the Bhatia clearly did not understand the gravity of the proceeding
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against him. First, in a pretrial hearing, Bhatia objected to a hearing being set on Thursday

based on his religious beliefs. TT. P. 231, L. 12-23. On direct examination, Bhatia asked

what the difference was between the United States Constitution and the Constitution of the

State of Utah in response to a question concerning whether he understood something

concerning what is required under those documents. TT. P. 170 L. 13-21. Based on nothing

more than Bhatia's failure to fully and completely understand the existence of separate

Constitutions for the State of Utah and the United States it is clear that he could not possibly

understand the implications of his rights and responsibilities thereunder. It is equally clear

that his counsel knew or should have known that Bhatia was not in his right mind and sought

a psychiatric evaluation of Bhatia.

IV. BHATIA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL WHEN
HIS ATTORNEY ENTERED INTO STIPULATIONS WITHOUT HIS
CONSENT WHICH WENT SPECIFICALLY TO THE ELEMENTS OF THE
CRIMES THE STATE HAD TO PROVE.

Bhatia received ineffective assistance of counsel when counsel entered into
stipulations without his client's consent which stipulations went specifically to the elements
the State had to prove for conviction. The standard of review is whether the trial court
committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

Counsel entered into or made three separate stipulations which constitute ineffective
assistance of counsel because they fell below an objective standard of reasonableness. First,

counsel entered 1nto said stipulations without consuiting with his client. An attorney has no

right to enter into a stipulation which impacts the substantive rights of their client without
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the client's prior consent. Rackham v. Rackham, 230 P.2d 566 (Utah 1951). In each case,
the stipulations of counsel impacted the substantive rights of Bhatia without there being any
evidence that Bhatia consented to such stipulations.

First, counsel stipulated to the relevant period of admissibility. After having done so,
he failed to require the prosecutor to stand by his stipulation and limit the evidence as
stipulated. By failing to enforce the stipulation, the prosecutor used inadmissible evidence
to prove elements of the crime. Second, counsel stipulated to editing the tapes such that they
would not have to be shown in their entirety. However, the absence of any artistic,
literary, political or scientific value is specifically one of the elements of the crimes Bhatia
was charged with which the prosecution had the burden of proving. By stipulating to editing
the tapes, he precluded the jury from making the determination on that element. Finally, in
closing argument, Counsel specifically stipulated that the videos lacked any artistic, literary,
political or scientific value thereby completing eliminating the requirement that the State
prove that element of the charged offenses. Bhatia believes that entering such stipulations
clearly fell below an objective standard of reasonableness.

Bhatia further believes that he was prejudiced by such stipulations. Initially,
stipulating to limiting the evidence to only evidence concerning the dates of the charged
events may have been sound trial strategy which would not be ineffective assistance of
counsel. However, there is no evidence that Bhatia consented to such a stipulation. More
importantly, once the stipulation was made, the failure to enforce the stipulation resulted in

prejudice to Bhatia insofar as the State used actions outside the relevant time frame to prove
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the intent element of the crimes charged. This clearly was prejudicial. The other stipulations
were also prejudicial insofar as they eliminated the requirement that the state prove all of the
elements of its case beyond a reasonable doubt. Bhatia's counsel's stipulations were without
consent, impacting his substantive rights, well below an objective reasonable standard and
prejudicial.

V. BHATIA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL BASED
ON THE MANNER WHICH COUNSEL PREPARED FOR TRIAL.

Bhatia received ineffective assistance of counsel in the manner in which counsel
prepared for trial. The standard of review is whether the trial court committed plain error.

State v. Irwin, 924 P.2d 5 (Utah App. 1996).

"Ineffective assistance of counsel is not made constitutionally tolerable simply
because counsel's conduct was intentional instead of merely negligent." State v. Bullock,
123 Utah Adv. Rep. 6 (Utah 1989). Counsel has an obligation to reasonably prepare for a
client's case, regardless of the number of other cases he may have. In Strickland v.
Washington, 466 U.S. 668 (1984), the Court stated when discussing an attorney's duty to
investigate potential defenses based both on law and fact, "strategic choices made after less
than complete investigation are reasonable precisely to the extent that reasonable
professional judgments support the limitations on investigations."

In the present case, Bhatia believes he received ineffective assistance of counsel in
the manner in which his attorney prepared for this litigation. Specifically, counsel admitted

in the middle of the trial that a defense witness had entered the court room and that he had
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no idea what the witness would say. TT.P. 127 L. 23 to P. 128 L. 5. Clearly, counsel's own
admission during trial indicates a failure to adequately prepare for this proceeding. Bhatia
believes this falls below an objective standard of reasonableness.

Bhatia believes that counsel's failure to adequately prepare for trial prejudiced him.
Counsel did not interview all of the potential witnesses. He admitted as much. Based
thereon, Bhatia believes that counsel's lack of preparation contributed to the overall plethora
of mistakes which give rise to his ineffective assistance of counsel claims.

VI. BHATIA RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL BASED
ON COUNSEL'S FAILURE TO MAKE AN OPENING ARGUMENT.

Bhatia received ineffective assistance of counsel for counsel to fail to make an
opening argument prior to the commencement of Bhatia's case. The standard of review is
whether the trial court committed plain error. State v. Irwin, 924 P.2d 5 (Utah App.
1996).

Bhatia's counsel's conduct fell below an objective standard of reasonableness.
First, he reserved the right to present his opening argument at the conclusion of the State
resting its case. TT, P. 106 L. 21 to P. 107 L. 11. Then, at the commencement of
Bhatia's case, he failed to give his opening argument. TT. P. 169. Bhatia does not
believe this was sound trial strategy. A similar event occurred in State v. Harry, 873 P.2d
1149 (Utah App. 1994). In that case, counsel claimed that it was an intentional subconscious
decision made for strategy purposes. Here, there is no such evidence. Rather, the evidence

is that counsel's conduct simply fell below an objective reasonable standard resulting in his
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forgetting to give his opening argument.

In the Harry case, the court concluded that the failure of counsel to give an
opening statement was not sufficiently prejudicial as to undermine its confidence in the
verdict. Bhatia believes his case is different. First, he believes that the jury was never
fully presented his story of the events such that they were put on notice of the defense
which Bhatia intended to present. Second, he does not believe that the cross examination
of the witnesses sufficiently informed the jury of his defense. Finally, he believes that
when coupled with all of the other incidents of conduct below an objective reasonable
standard, this is just one more example of the cumulative prejudice suffered by him
sufficient to collectively undermine this Court's confidence in the verdict.

VII. IT WAS PLAIN ERROR TO PERMIT PROSECUTION WITNESSES TO
TESTIFY TO LEGAL CONCLUSIONS.

It was plain error to permit prosecution witnesses to testify as to legal conclusions.
The standard of review is whether the trial court committed plain error. State v. Irwin, 924
P.2d 5 (Utah App. 1996).

Bhatia's counsel permitted the prosecutor to elipite legal conclusions from prosecution
witnesses. TT.P. 119 L. 23-25; P. 121 L. 5 to P. 122 L. 3. Specifically, both Newbold and Evans
testified that the videos were pornographic. TT.P. 119 L. 23-25; P. 121 L. 5to P. 122 L. 3. While
eliciting testimony concerning the ulitimate issue is permissible under Rule 704 of the Utah
Rules of Evidence, "questions which would merely allow a witness to tell the jury what
result to reach are not permitted." State v. Tenney, 913 P.2d 750 (Utah App. 1996)(stating

that permitting such questions is "plain error" even if no objection is lodged).
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In the present case, no objections were lodged. Nonetheless, it was plain error to
permit the prosecutor to illicite legal conclusions from the prosecution witnesses. Bhatia was
prejudiced as a result of these errors. Specifically, these witnesses, police officers, told the
jury what they should conclude were the nature of the videos in question. Such testimony
is highly prejudicial and should not be elicited by the prosecutor. Bhatia believes that such
testimony regarding legal conclusions is sufficient to undermine the confidence in the verdict
rendered.

VIII. THE PROSECUTOR ENGAGED IN PROSECUTORIAL MISCONDUCT.

The prosecutor engaged in prosecutorial misconduct during the trial. Generally, no
objections were lodged as to the claimed conduct. As such, the standard of review is
whether the trial court committed plain error. State v. Irwin, 924 P.2d 5 (Utah App. 1996).

Bhatia believes that the prosecutor engaged in prosecutorial misconduct sufficient tow
arrant to an undermining of this Court's confidence in the verdict. Specifically, the
prosecutor engaged in the following conduct:

A. Testimony beyond Stipulation Dates. The prosecutor elicitied testimony
regarding events which were outside the scope of the stipulation concerning admissible evidence.
TT, P. 93, L 4-5; TT. P. 110 L. 8 through P. 114 L. 4. In State v. Emmett, 839 P.2d 781 (Utah
1992), the Court defined the unique role of a prosecuting attorney as adversarial but with a
compelling obligation to the sovereignty with an obligation not necessarily to win cases, but rather
to insure that justice shall be done." To that end, when a prosecutor enters into a stipulation

limiting the admissibility of evidence to the dates of the particular crimes charged, he does not have
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the unbridled right to then elicite testimony beyond that stipulation date. Moreover, in the present
case, the prosecutor violated Rule 404(b) of the Utah Rules of Evidence by admitting evidence of
allegedly prior bad acts to prove the character of Bhatia in order to show that he acted in conformity
therewith." Id. Specifically, in closing argument, the prosecutor argued that the fact that tapes had
been confiscated from Bhatia prior to the dates of the incidents charged proved his intent. Not only
was this evidence not admissible under Rule 404(b), but it was not evidence which should have been
before the Court at all based on the stipulation entered into by the prosecutor. Such conduct was
plain error.

B. Inflammatory Comments. The prosecutor continually made inflammatory
comments in opening argument, during the trial and in closing argument calculated to
influence the juries mind concerning the nature of the evidence which they would be
presented. TT. P91 L. 16-17;P.97L.22t0 P.98 L. 1; TT. P. 102, L. 15-17; TT.P. 151 L.
12-15, 17-20. The prosecutor told the jury that the evidence would make them sick. He told
them they had the unfortunate duty of viewing the videos. In opening arguments, the
prosecutor has the right to tell the jury what he expects the evidence will be, but not to be
argumentative in so doing. The continual making of inflammatory statements was
prejudicial and misconduct.

C. Characterization of the Videos. The prosecutor continually characterized and
referred to the videos as "pornography." TT.P.97L.3;P.97L.22toP.98 L. 1;P. 173 L.
20-22. By so doing, he implied to the jury the ultimate conclusion he wanted them to

reach. Finally, counsel for Bhatia objected and the objection was sustained. However, at
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that point the trial was nearly concluded and the prosecutor has been implying to the jury all
day long that the videos were pornography which was for them to decide. Such improper
statements are prosecutorial misconduct.

D. Legal Conclusions. The prosecutor elicited legal conclusions from prosecution
witnesses. TT.P. 119 L. 23-25; P. 121 L. Sto P. 122 L. 3. Specifically, the prosecutor had
both police officers testify as to their legal conclusion that the videos were pornographic.
As noted above, it is impermissible to elicite such legal conclusions and is contrary to the
duty of a prosecutor to insure that the administration of justice is done. This is but one more
cumulative showing of prejudice which should undermine this Court's confidence in the
verdict.

E. Leading Witnesses on Direct. The prosecutor lead witnesses on direct
examination resulting in direct identification of Bhatia. TT. P. 109 L. 20-22 and P. 138 L.
23to P. 139 L. 2. Admittedly the trial court has wide discretion to permit leading questions
and the administration of the case. However, "it is essential that judges exercise tight control
over the use of leading questions . . . to assure that they are used onl after more open ended
questions have failed to produce responses." State v. Kallin, 877 P.2d 138 (Utah 1994). In
the present case, the prosecutor was permitted to lead his witnesses into identifying Bh<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>