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b. Acquire copies of certain tape recordings of conversations between
the defendant and the alleged victim.

Standard of Review: “An ineffective assistance of counsel claim raised for the
first time on appeal presents a question of law.” State v. Clark, 2004 UT 25, § 6, 89 P.3d
162.

This issue was not raised in the trial court and is raised for the first time with this
appeal. |

7. Did the prosecution withhold certain tape recordings of conversations
between the defendant and the alleged victim which would have been exculpatory of or
beneficial to the defendant’s defense, and thereby violate Rule 16, Utah Rules of Criminal
Procedure, and defendant’s due process rights?

Standard of Review: “But to reiterate a critical point, the prosecutor will not have
violated his constitutional duty of disclosure unless his omission is of sufficient
significance to result in the deﬁial of the defendant's right to a fair trial.” United States v.
Agurs, 427 U.S. 97, 108 (1976).

It necessarily follows that if the omitted evidence creates a
reasonable doubt that did not otherwise exist, constitutional
error has been committed. This means that the omission must
be evaluated in the context of the entire record. If there is no
reasonable doubt about guilt whether or not the additional

evidence is considered, there is no justification for a new trial.
On the other hand, if the verdict is already of questionable

4
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validity, additional evidence of relatively minor importance
might be sufficient to create a reasonable doubt.

Id at112-113.

The question as to what duty a prosecutor has to disclose
allegedly exculpatory evidence in a criminal case depends on
the nature of the evidence, whether the defense made a
specific request for the evidence, whether the evidence is
perjured, whether the defense knew, or, using reasonable
diligence, should have known, about the evidence, and, to a
certain extent, the conduct of the prosecution.

State v. Jarrell, 608 P. 2d 218, 223 - 224 (Utah 1980).
This issue was not raised in the trial court and is raised for the first time with this
appeal.

CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES AND RULES

Utah Code Annotated § 76-5-103: Aggravated assault.

(1) A person commits aggravated assault if he commits assault as defined
in Section 76-5-102 and he:

(a) intentionally causes serious bodily injury to another; or

(b) under circumstances not amounting to a violation of Subsection (1)(a),
uses

(A) a dangerous weapon as defined in Section 76-1-601 or

(B) other means or force likely to produce death or serious bodily injury.

Utah Code Annotated § 76-2-105: Transferred intent.

Where intentionally causing a result is an element of an offense, that element is
established even if a different person than the intended was killed, injured, or
harmed, or different property than the actor intended was damaged or otherwise
affected.
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Utah Code Annotated § 76-6-106(2)(ct): Criminal mischief.

(2) A person commits criminal mischief if the person: =
(a) under the circumstances not amounting to arson, damages or destroys property
with the intention or defrauding an insurer;
(b) intentionally and unlawfully tampers with the property of anoth and as a result:
(i) recklessly endangers:
(A) human life; or
(B) human health or safety; or
(ii) recklessly causes or threatens a substantlal interruption or impairment of
any critical infrastructures;
(c) intentionally damages, defaces, or destroys the property of another or
(d) recklessly or wilfully shoots or propels a missile or another object at or against
a motor vehicle, bus, airplane, boat, locomotive, train, railway car, or caboose,
whether moving or standing.

Rule 16(a)(1-4) & (b)of the Utah Rules of Criminal Procedure:

(a) Except as otherwise provided, the prosecutor shall disclose to the defense upon
request the following material or information of which e has knowledge:

(1) relevant written or recorder statements of the defendant or codefendants;

(2) the criminal record of the defendant;

(3) physical evidence seized from the defendant or codefendant;

(4) evidence known to the prosecutor that tends to negate the guilt of the accused,
mitigate the guilt of the defendant, or mitigate the degree of the offence for
reduced punishment; and....

(b) The prosecutor shall make disclosures as soon as practicable following the
filling of charges and before the defendant is required to plead. The prosecutor
has a continuing duty to make disclosure. :

Rule 402 of the Utah Rules of Evidence: Relevant evidence generally admissible;
irrelevant evidence inadmissable.

All relevant evidence is admissible, accept as otherwise provided by the
Constitution of the United States of the Constitution of the state of Utah, statute, or
by other rules, or by other rules applicable in courts of this state. Evidence which
is not relevant is not admissible.

6
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such encounter did not prejudice the juror’s ability to fairly decide the case. (R. 112 at p.
270, line 12 - p. 282, line 22, attached hereto as Addendum 2). Defendant disputes that
the juror could not have been prejudiced by seeing the handcuffs on the defendant and

asserts that the trial judge should have declared a mistrial at that point.

A brief and fortuitous encounter of the defendant in handcuffs
is not prejudicial and requires an affirmative showing of
prejudice by the defendant. . . . The jury’s inadvertent
observation of defendant outside the courtroom prior to trial
did not “dilute the presumption of innocence” so as to require
a reversal absent evidence of actual prejudice.

State v. Wetzel, 868 P.2d 64, 70 (Utah 1993) (emphasis in original). The fact that the trial
judge interviewed the juror in a noninflammatory way and determined that the juror was
not prejudiced against the defendant would tend to cure any issue which might have been
raised by the juror briefly seeing the defendant in handcuffs. Further, there is a lack of

evidence in the record showing any actual prejudice.

B. The trial court erred in refusing to allow the defendant to use

evidence of past criminal convictions, currently pending criminal

charges, and an existing ex parte civil stalking injunction against

one of the alleged victims in order to impeach the testimony of

such alleged victim or to establish the existence of threatening
behavior by the alleged victim against the defendant and Ms.
Quintero to prove that the alleged victim had a motive for
threatening the defendant. thereby supplving a basis for the
defendant’s assertion of self defense?

Under Rule 404 of the Utah Rules of Evidence,

21
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defendant, as permitted by Rule 404(b) in seeking to defend himself from Mr. Stevens,
which was the claim of both the defendant and Ms. Quintero in their written statements.
If such evidence would have been allowed it is certainly probable that the jury could have
taken a different view of the defendant’s claim that he was acting in self defense. Such
evidence was relevant under Rule 402 to the defendant’s claim of self defense and would
not have resulted in unfair prejudice, confusion of the issues, or misleading of the jury,
since an explanation for such evidence being used to prove motive could be easily

communicated to the jury. Based thereon, such evidence should have been allowed.

C. The trial court erred in overruling the objection of the defendant

to Jurv Instruction Nos. 11 and 12, and in giving such jury

instructions to the jury?

At the time of the offenses alleged against the defendant, Utah Code Ann. § 76-5-

103, provided that:

(1) A person commits aggravated assault if he commits
assault as defined in Section 76-5-102 and he:

(a) intentionally causes serious bodily injury to another; or

(b) under circumstances not amounting to a violation of
Subsection (1)(a), uses

(A) a dangerous weapon as defined in Section 76-1-601; or

(B) other means or force likely to produce death or serious
bodily injury.

25
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D. The defendant was not afforded effective assistance of counsel.

To prove ineffective assistance of counsél, a defendant must show “(1) that
counsel’s performance was objectively deficient, and (2) a reasonable probability exists
that but for the deficient conduct defendant would have obtained a more favorable

outcome at trial.” State v. Clark, 2004 UT 25, P6. Additionally,

To demonstrate objectively deficient performance under the
first part of the test, [the defendant] must overcome a strong
presumption that . . . trial counsel rendered adequate
assistance. (Citations omitted). In addition, we give trial
counsel wide latitude in making tactical decisions and will not
question such decisions unless there is no reasonable basis
supporting them.

State v. Crosby,. 927 P.2d 638, 644 (1996). Defendant asserts that trial counsel was
ineffective based upon counsels’ failure to interview and subpoena certain witnesses and

failure to obtain certain tape recordings containing exculpatory evidence.

i. Defense counsel failed to interview or subpoena witnesses
identified by the defendant.

In this case, the defendant’s main defense for his actions were based upon a claim
of self defense in that the defendant’s actions against Mr. Stevens were based upon Mr.
Stevens’ previous verbal threats and threatening actions against the defendant and Ms.
Quintero. However, other than referring to the written statements of the defendant and
Ms. Quintero regarding such threats and actions, defense counsel asserted no independent

evidence. In fact, in connection with the ex parte civil stalking injunction obtained by

27
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of the existence of such recordings and their content, trial counsel did not obtain such
recordings nor evaluate the content thereof for exculpatory evidence or for evidence to

support the defendant’s self defense claim. -

Had trial counsel obtained and evaluated the recordings, and had the recordings
contained exculpatory evidence or evidence supporting defendant’s self defense claim,
such evidence could have been presented to the jury to establish that Mr. Stevens had
threatened the defendant, that defendant feared for his life, and that the defendant was
acting in self defense with regard to Mr. Stevens. Therefore, the defendant was

prejudiced by trial counsels’ failure to obtain the recordings.

E. The prosecution willfully withheld certain tape recordings of
conversations between the defendant and the alleged victim
which would have been exculpatory of the defendant’s actions or
beneficial to the defendant’s defense?

As stated above, at sentencing in this matter, the plaintiff used an edited recording
of a conversation between the defendant and Mr. Stevens to show that the defendant had
threatened Mr. Stevens prior to the date of the incident which led to the criminal charges
against the defendant. The defendant had requested discovery from the plaintiff and
specifically requested any tape recorded statements or videotaped statements by the
defendant and any evidence that will tend to negate the guilt of the defendant. See R. at
15-16. Defendant had also requested supplemental discovery. The plaintiff’s initial

discovery response indicated that any and all statements made by the defendant, whether

29
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written, recorded or oral, which were in the possession of the plaintiff were provided with
such response and indicated that the plaintiff was unaware of any information which -
tended to negate, or mitigate, the guilt of the defendant, except as contained in the
documents provided with such response. See R. at 10-11. The plaintiff also supplemented

its discovery response, but the recordings at issue were not provided.
Rule 16 of the Utah Rules of Criminal Procedure provides

(a) Except as otherwise provided, the prosecutor shall disclose
to the defense upon request the following material or
information of which he has knowledge:

(1) relevant written or recorded statements of the defendant or
codefendants;

(2) the criminal record of the defendant;

(3) physical evidence seized from the defendant or
codefendant;

(4) evidence known to the prosecutor that tends to negate the
guilt of the accused, mitigate the guilt of the defendant, or
mitigate the degree of the offense for reduced punishment;

(b) The prosecutor shall make all disclosures as soon as
practicable following the filing of charges and before the
defendant is required to plead. The prosecutor has a
continuing duty to make disclosure.

30
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:ouple of pictures, the way the damage is done in the
'ehicle on itself, it isn't -- I mean, it's not like
ff the side.
I would argue that that was his intent,
iis intent was to get Mr. Stevens and destroy anything
n its way to get it, and that's why he gunned it and
t went so hard to cause that much damage, the damage
0 the front bumper. And I believe that he pushed on
‘he gas in an effort to -- he had to destroy the
roperty that was in the way to get at Mr. Stevens.
And so I believe there is a prima facie
sase based on the evidence that he did, in fact,

QR =3 D N P W N

N . .
W N - O W

I understand Mr. Weiland's argument, and 1
hadn't thought of it that way. ButI think it's
certainly a reasonable argument to make.

And so I'll feave Count Il in. T'll deny
the motion to dismiss on that, leave Count III in for
the purpose of letting the jury decide that issue
another of intent. Interesting.

Okay. Mr. Taylor?

MR. TAYLOR: The only other one I would
argue based upon the State's argument just barely is
back to the accident involving property damage. And
their argument is that he intentionally damaged that

1estroy property of another based on -- you know, the 14 ift, then I don't think that Count IV can stand.
avidence that he revved his engines and gunned it and 15 THE COURT: Let's (Inaudible) --
1e went fast. 16 MR. CRAMER: -- based upon the idea -- if
The testimony is that there was 17 it was an accident, it's that argument we've been --
significant damage to that front bumper. It's a 1976 18 THE COURT: Yes, the argument from the
SMC which the testimony was with those massive steel 19 prefim.
pumpers with all that damage. We believe it was his 20 Okay, Mr. Weiland?
intent to destroy the property in the way to getting 21 MR. WEILAND: And, Your Honor, with that,
at Mr. Stevens. 22 again, my argument is that I don't believe the
THE COURT: Okay. 23 legistature intended to include accident. And without
MR. TAYLOR: We don't question that there 24 -- 1 mean, I believe it's much broader. Accident also
was damage to his bumper, but I do dispute that there 25 includes an intentional act. It's not just as we
386 388
was ever any evidence that was -- can even allude that 1 often refer to as an accident. I believe that, you
it was his purpose to destroy or damage that lid. The 2 know, if you intentionally cause damage to another
testimony was, yes, he revved his engines and he sped 3 car, that it is your duty to stick around and give the
and he hit the lift, but the idea he was trying to run 4 same information that you normally would.
over Mr. Stevens, that there was never any testimony 5 I don't believe that their intent was to,
whatsoever at least not that I heard that he purposely 6 all right, if you intended to cause the accident, then
tried to damage that lift. 7 therefore you don't need to stick around. I think
Mr. Evans -- Mr. Stevens was behind the 8 what they mean by accident is when two vehicles
lift and the lift may have been there, but there was g collide or when there is a coliision, you need to
never -- no testimony at all his purpose was to damage 10 stick around and provide the same information that you
that lift. 11  normally would. And it's not broadened to say, oh, if
THE COURT: Okay. Well, those are 12 you intended the act, then therefore you're free to
interesting arguments. In my view, those are good 13 go.
arguments for the jury to hear. I think the defense 14 THE COURT: So how do I know what the
has a perfectly credible, appropriate argument that 15 legistature intended?
there wasn't any evidence of an intent to damage, 16 MR. WEILAND: Well, I mean, because -- 1
deface or destroy the property of another sc the jury 17  mean -- my guestion is: I don't know what they meant
could not find element two of Criminal Mischief. 18 Dby accident. I mean, did they -- the definition of
Mr. Weiland has a good argument that the 19 "accident," does that inciude an intentional act that
intent was to darmage that property so he could get to 20 caused -- or does it just mean...
the person behind it. I think both of those are 21 THE COURT: Well, it usually doesn't, does
arguable under the evidence that the jury has before 22 it? I mean, if someone's climbing -- if someone's
it. And so I think I need to give the instruction and 23 climbing to Angels Landing and jumps off eyes wide
allow the jury to decide whether they think there was 24 open, we wouldn't call that an accident, we'd call it

sufficient evidence of intent ra$iRiddE N oRARHN Bunter Law 2fbrard, $4H&ISS-Clark Law School, BYU.
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