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LIST OF PARTIES

Plaintiffs

In addition to the attorneys shown on the cover page,
Plaintiff was represented by Sherman Young, of Ivie & Young, Provo,
with respect to the title dispute with Holladay Bank & Trust.
Defendants

All Defendants in this action are listed below, in groups,
with the names of the Defendants beginning at the left margin, and

the names of the attorneys indented.

SHERWOOD ASSOCIATES, a Utah limited partnership;
WAYNE E. PEARCE, individually, and as general partner of Sherwood
Associates;

Represented by Michael D. Esplin, of Aldrich, Nielson,
Weight & Esplin, Provo.

DAVID R. STEWART, individually, and as general partner of Sherwood
Associates;

OSMOND BROTHERS INVESTMENT TRUST, a Utah partnership;

GEORGE V. OSMOND, individually, and as Trustee of Osmond Brothers
Investment Trust;

OLIVE DAVIS OSMOND, individually, and as Trustee of Osmond Brothers
Investment Trust;

ALLAN R. OSMOND and SUZANNA P. OSMOND, individuals;

MERRILL D. OSMOND and MARY C. OSMOND, individuals;

M. WAYNE OSMOND and KATHLYN L. OSMOND, individuals;

DONALD C. OSMOND and DEBRA A. OSMOND, individuals;

JAY W. OSMOND, an individual;

OLIVE MARIE OSMOND, aka MARIE OSMOND, an individual;

OSMOND STUDIOS, a Utah partnership;

DURINDA A. STEWART, an individual;

Represented by Richard L. Hill and Douglas M. Whitehead,
of Olsen, Hintze, Nielson & Hill, Provo.

CAROL PEARCE, an individual;

Deceased -~ May 3, 1987.

HOLLADAY BANK & TRUST, a Utah corporation;
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Represented by Ronald G. Russell, of Kimball, Parr,
Crockett & Waddoups, Salt Lake City

IFG LEASING COMPANY, a Minnesota corporation;

Not represented by counsel. Default judgment entered.
Record at 145.

MOORE LEASING COMPANY, fka, FMA LEASING COMPANY, a Utah
corporation;

Represented by Geri A. Allison, Salt Lake City.
Disclaimed any interest in property. Record at 126.

BOW VALLEY DEVELOPMENT COMPANY, a Utah corporation;

Represented by John K. M. Olsen, of Olsen, Hintze,
Nielsen & Hill, Provo. Disclaimed any interest in the
property, and default judgment entered. Record at 109,
103.

ELIAS MORRIS & SONS COMPANY, a Utah corporation;

Not represented by counsel. Default judgment entered.
Record at 141.

THE RIDGE ATHLETIC CLUB, INC., a Utah corporation;

DARRELL D. TANNER, individually, and as Trustee of the Tanner
Family Trust;

JASON TANNER, an individual;

TRACY A. TANNER McDONALD, an individual;

LINLEY A. TANNER, an individual;

BRADLEY H. TANNER, an individual;

Represented by the attorneys shown on the cover page.

THE RICHARD GILL COMPANY, dba GILL COMPANIES, a Texas corporation;

Represented by Robert F. Nelson, Sr., Vice President and
General Counsel. Disclaimed any interest and dismissal
entered. Record at 112, 117.

BLUNDELL and WEBER, INC., dba UTAH ENGINEERING COMPANY, a Utah
corporation;

Not represented by counsel. Default judgment entered.
Record at 99.

2088-7L.PL2 11



TABLE OF CONTENTS

LIST OF PARTIES . . ¢ ¢ & ¢ o o o o o o o o o o o o o o o o o
TABLE OF AUTHORITIES . . ¢ ¢ ¢ ¢ ¢ o o o o o o o o o s o o o
JURISDICTION . . & ¢ ¢ o o o o o o o o o o o o s o o o o o
ISSUES PRESENTED . . . . ¢ ¢ o o o o o o o o o o s o o o o =
DETERMINATIVE STATUTES . . ¢ ¢ ¢ ¢ ¢ o o o o o o o o o o o
STATEMENT OF THE CASE . . + « ¢ « « o« o o o o o o o o o o o =

Nature of the Case . « ¢« ¢ ¢ o« ¢ ¢« o o o o o o o o o o =

Course of Proceedings BelowW . . ¢ ¢ ¢ o ¢ o o s o o o =
Statement of FACtsS . ¢« ¢ ¢« ¢« ¢ ¢« ¢ ¢ o ¢ o o o o o o o

SUMMARY OF ARGUMENT . . ¢ ¢ ¢ ¢ ¢ o o o o o o o o o o o o
ARGUME N T . L . . L . . . . . . ° . ° L] . Ll ° . . . . © L] . .

POINT I . ¢ v ¢ ¢ o o o o o o o o o o o o o o o o o o o o o
THE 1985 AMENDMENT TO SECTION 57-1-31 IS REMEDIAL
AND APPLIES TO TRUST DEEDS EXECUTED PRIOR TO ITS
EFFECTIVE DATE . . . e e . . .
A. Because the 1985 Amendment lS Remedlal it
Applies to Trust Deeds in Existence Prior to
its Enactment . . . . . . . e e o e e

B. When an Amendment or Statute Enacted Subseggent
to the Execution of a Contract Makes Legal What
the Parties Contracted for, There is No
Impairment of Contract Obligations. e e e e e

cC. The Controlling Date for the Application of
Remedial or Procedural Statutes is the Date of

Judgment and Not the Date of the Execution of
the Instrument . . .« ¢ ¢ ¢ ¢ ¢ o o o o o o o

POINT II . . . . . e e e e e e e e
AT THE TIME OF THE NOVEMBER 30 1987, LETTER,
PLAINTIFF HAD ELECTED TO FORECLOSE THE TRUST DEED
JUDICIALLY & ¢ ¢ ¢ ¢ o o o o o o o o o o o o o o &

POINT IITI . . . . . e o« o e
EVEN IF THE 1985 AMENDMENT TO SECTION 57 1- 31
DOES NOT OPERATE RETROACTIVELY, RIDGE ATHLETIC
CLUB’'S TENDER WAS INADEQUATE AS A MATTER OF LAW . .

POINT IV . . . . o« o o . .
PLAINTIFF HAS A SECURITY INTEREST IN ANY PERSONAL
PROPERTY ADDED BY THE TANNER DEFENDANTS WHICH WAS
PROPERLY FORECLOSED AND INCLUDED IN THE ORDER OF
SALE . ¢ ¢ ¢ ¢ o o o o o ¢ o ¢ 6 o« o o o o o s o

CONCLUSION . ¢ « ¢ ¢ ¢« o & o o o o o o ¢ o o o o o« o o o o o

APPENDICES . . ¢ ¢ ¢« ¢ v ¢ o o o o o o o o o o &

2088-7L.PL2 iii

iv

NN [ ] N -

RS |

10

19

25

27

27

30
34

34
39
42



TABLE OF AUTHORITIES

Cases Cited:

Alliance Trust Co. v. Hill, 196 Okla. 31, 164 P.2d 984 (1946)

American Heritage Bank & Trust Co. v. O. & E., Inc.,
40 Colo. App. 306, 576 P.2d 566 (1978) . . « .« ¢« « o ¢« « o &

Boucofski v. Jacobsen, 36 Utah
165, 104 P. 117 (1909) . . . . . . « « ¢ « « . . 10, 14, 15,

Central California Equipment v. Dolk Tractor, 78 Cal.
App. 3d 855, 144 Cal. Rptr. 367 (1978) . . . . . . « « « « .

Central Kentuc Production Credit Ass’n v. Smith,
633 S.W.2d 64 (Ky. 1982) . . . . . . . < + .+ . . . . 23, 24,

Columbian Building & Loan Co. v. Meddles,
34 Ohio L. Abs. 484, 35 N.E.2d 902 (1941) . . . . . . . 15,

Docutel Olivetti Corp. v. Dick Brady Systems, Inc.,
731 P.2d 475 (Utah 1986) . . . . . ¢ « ¢ ¢« ¢« ¢ o « o o o

Fogg v. Southeast Bank, 473 So. 2d 1352
(Fla. Dist. Ct. App. 1985) . . . . . . . . . . . 21, 22, 23,

Foil v. Ballinger, 601 P.2d 144 (Utah 1979) . . . . . . . . .

Gelfert v. National City Bank, 313 U.S. 221 (1941]) . . . . .

General Motors Acceptance Corp. v. Anzelmo,
222 La. 1019, 64 So. 2d 417 (1953) . . . . . . . . . 24, 25,

Guardian Depositors Corp. v. Powers,
296 Mich. 553, 296 N.W. 675 (1941) . . . . « « « « « « « 17,

Holloway v. Barrett, 87 Nev. 385, 487 P.2d 501 (1%971) . . 17,

Home Bldg. & Loan Ass’'n v. Blaisdell, 290 U.S. 398
(1934) . . ¢ i e i i e e e e e e e e e e e e« . . 10, 13,

Hyams v. Bamberger, 10 Utah 3, 36 P. 202 (Utah 1894) . . . .

In re Southern Properties, Inc., 44 Bankr. 838
(Bankr. E.D. Va. 1984) . . . . . ¢ ¢« ¢ ¢ ¢ ¢ ¢ o o o o o o

Inter Mountain Ass’n of Credit Men v. Villager, Inc.,
527 P.2d 664 (Utah 1974) . . . . ¢ ¢ v v v « « o o o o W

Madsen v. Borthick, 769 P.2d 245 (Utah 1988) . . . . . . . .

Matter of Franchise Systems, Inc.,
46 Bankr. 158 (Bankr. N.D. Ga. 1985) . . . . . . « . . . .

2088-7L.PL2 iv

17

36

26

37

26

16

26

26
10
18

26

18
18

14

30

38

36
10

38



Matter of Matto'’s, Inc., 8 Bankr. 485
(Bankr' E.DO Mich. 1981) . . L] . . . L] L] . L] L] L] L] . . * Ll .

McNair v. Knott, 302 U.S. 369 (1937) . . . . . . . . . . . 22,

Ogden v. Saunders, 25 U.S. (12 Wheat.) 213 (1827) . . . . . .

Oshkosh Waterworks Co. v. Oshkosh, 187 U.S. 437 (1902) 10, 12,

Petty v. Clark, 113 Utah 205, 192 P.2d 589 (1948) . . . . 15,
Pilcher v. State, 663 P.2d 450 (Utah 1983) . . . . . . . 10,

Romero v. Schmidt, 15 Utah 2d 300, 392 P. 2d 37 (1964) . . .

Smiley v. Wheeler, 602 P.2d 209 (Okla. 1979) . . . . . . . .

South Carolina v. Gaillard, 101 U.S. 433 (1879) . . . . . . .

Sturges v. Crowninshield, 17 U.S. (4 Wheat.) 122 (1819) . 10,

Tennessee v. Sneed, 96 U.S. 69 (1877) . . . . . . . . 10, 11,

Tompkins County Trust Co. v. Herrick,
171 Misc. 929, 13 N.Y.S.2d 825 (Sup. Ct. 1939) . . . . . . .

Whalen v. Citizens Building & Loan Co.,
67 Ohio App. 139, 36 N.E.2d 54 (1940) . . . . . . . . . 16,

Constitutional Provisions, Statutes & Rules Cited:

Constitutional Provisions:

U.S. Const. art.

Utah Const. art.

Statutes:

Utah Code Ann.
Utah Code Ann.
Utah Code Ann.

Utah Code Ann.
§ 57-1-31 .

Utah Code Ann.
Utah Code Ann.

Utah Code Ann.

2088-7L.PL2

72

I, § 10, cl. 1

I' § 18 3 ° . .

57-1~19 through 36 (1986 & Supp. 1989)

57-1-23 (1986) .
57-1-28(2) (1986)

. 2, 8,9, 10,
68-3-3 (1986)

.

°

11,

70A-9-306(2) (1980)

70A-9-311 (1980)

\'4

O

®

®

18,

°

.

25,

10
10

28
28
29

39
10
36
35



Utah Code Ann. § 78-2a-3(2)(j) (Supp.

Utah Code Ann. § 78-27-1 (1987)
Utah Code Ann. § 78-27-3 (1987)

Rules of Procedure:

Utah Rule of Civil Procedure 54(c) (1)

Utah Rule of Civil Procedure 56 (e)

Utah Rule of Civil Procedure 66

Miscellaneous Authorities:

Black’s Law Dictionary 364 (5th ed.

Uniform Commercial Code § 9-306(2)

2088-7L.PL2

vi

1989)

1979)

30
30

38

28

35
37



IN THE COURT OF APPEALS

OF THE STATE OF UTAH

WASHINGTON NATIONAL INSURANCE
COMPANY, an Illinois
corporation,
Plaintiff-Respondent Case No. 890502-CA
v.
Priority 14Db
SHERWOOD ASSOCIATES, a Utah
limited partnership;
THE RIDGE ATHLETIC CLUB, INC.,
a Utah corporation;
DARRELL D. TANNER,
individually, and as Trustee
of the Tanner Family Trust;
JASON TANNER, an individual;
TRACY A. TANNER MCDONALD, an
individual; LINLEY A. TANNER,
an individual; BRADLEY H.
TANNER, an individual; et al.,

80 90 00 00 00 00 00 S0 50 00 00 00 00 90 09 o0 o0

Defendants-Appellants.

BRIEF OF RESPONDENT

JURISDICTION

This is an action to judicially foreclose a trust deed.
Plaintiff’s Motion for Partial Summary Judgment was granted by
Order signed and entered on May 11, 1989, which Order was expressly
stated to be final and appealable. Record at 577. Defendants
Darrell D. Tanner, Jason Tanner, Tracy A. Tanner McDonald, Linley
A. Tanner, Bradley H. Tanner, Darrell D. Tanner as Trustee of the
Tanner Family Trust, and the Ridge Athletic Club, Inc. (hereinafter
"Tanner Defendants"), filed their Notice of Appeal on May 19, 1989.
Record at 626. This Court has jurisdiction of this appeal pursuant

to Utah Code Ann. § 78-2a-3(2)(Jj) (Supp. 1989).



ISSUES PRESENTED

1. Whether the 1985 amendment to Utah Code Ann. § 57-1-31
operated retrospectively as a remedial statute.

2. Whether, even if the 1985 amendment to § 57-1-31 operated
prospectively only, the tender of Ridge Athletic Club was
inadequate as a matter of law.

3. Whether personal property added by the Tanner Defendants
was after-acquired property and thus subject to a security interest
in favor of Plaintiff.

DETERMINATIVE STATUTES

A copy of Utah Code Ann. § 57-1-31 prior to its 1985 amendment
is reproduced in Appendix A and a copy of § 57-1-31 after its
amendment in 1985 is reproduced in Appendix B.

STATEMENT OF THE CASE

Nature of the Case.

Plaintiff filed this action to judicially foreclose a deed of

trust.

Course of Proceedings Below.

Plaintiff filed its Complaint to judicially foreclose a deed
of trust on real property located in Utah County on December 10,
1987. Record at 1. The Tanner Defendants filed their Answer on
January 5, 1988. Record at 81.

On November 21, 1988, Plaintiff filed a Motion for Summary
Judgment, along with a Memorandum in Support thereof, the Affidavit
of James W. Craig, and the Affidavit of Clark W. Sessions. Record
at 308, 311, 355, 359. The Tanner Defendants responded 1in

opposition to Plaintiff’s Motion for Summary Judgment on December

2088-7L.PL2 2



19, 1988, record at 376, and filed their own Motion for Summary
Judgment. Record at 374. On December 20, 1988, the Tanner
Defendants filed the Affidavit of Darrell Tanner, record at 382,
and Plaintiff filed a Motion to Strike Affidavit of Darrell Tanner
on the grounds that the statements contained therein did not set
forth specific facts showing that the statements were true as
required by Utah R. Civ. P. 56(e). Record at 388.

Plaintiff filed a Reply to Tanner'’s Memorandum in Opposition
to Plaintiff’s Motion for Summary Judgment and Response to Tanner'’s
Motion for Summary Judgment, record at 391, and on March 10, 1989,
filed a Notice to Submit for Decision and Request for Oral
Argument. Record at 426. On March 22, 1989, the Tanner Defendants
filed a Reply Memorandum in Support of Tanners’ Motion for Summary
Judgment, record at 484, and on March 29, 1989, Plaintiff filed a
Motion to Strike the Tanner Defendants’ Reply Memorandum in Support
of Tanners’ Motion for Summary Judgment and Memorandum in Support
Thereof on the grounds that, among other things, the Tanner
Defendants’ Reply was untimely. Record at 491.

Plaintiff subsequently amended its Motion for Summary Judgment
to omit any claims against Defendant Holladay Bank & Trust. Record
at 477. On March 31, 1989, the Court heard oral argument on
Plaintiff’s and the Tanner Defendants’ Motions for Summary
Judgment, and on April 7, 1989, the Court issued its Memorandum
Decision granting Plaintiff’s Motion for Partial Summary Judgment.
Record at 506.

On May 11, 1989, the Court executed and entered its Order

granting Plaintiff’s Motion for Partial Summary Judgment, record

2088-7L.PL2 3



at 577; the Judgment and Decree of Foreclosure, record at 582; and
Order of Sale, record at 589.

The Tanner Defendants filed a Notice of Appeal on May 19,
1989. Record at 626. On May 22, 1989, the Court entered a
Temporary Restraining Order, restraining the foreclosure sale of
the subject property. Record at 629. On May 25, 1989, a hearing
was held on the Tanner Defendants’ Motion for Stay of Execution
pending appeal and to set the amount of a supersedeas bond. The
Court ordered that any foreclose sale would be stayed pending the
appeal of this matter upon the Tanner Defendants’ posting of the
subject property as a supersedeas bond so long as Defendant Darrell
Tanner complied with certain conditions with respect to the
property. However, an Order was never prepared by the Tanner
Defendants for submission to the Court for execution and entry, and
an undertaking on the property was never filed with the Court.

Statement of Facts.

On or about December 24, 1979, Sherwood Associates, by its
general partners David R. Stewart and Wayne E. Pearce, executed in
favor of Bettilyon Mortgage Loan Co. ("Bettilyon"), a Trust Deed
Note ("Note") in the principal sum of $1,200,000, payable, together
with interest thereon, at the rate of 11 1/2% per annum until paid.
Record at 313. A true and correct copy of the Note is reproduced
in Appendix C. To secure payment of the Note, Sherwood Associates
executed in favor of Bettilyon a Deed of Trust with Assignment of
Rents ("Trust Deed") dated December 24, 1979, with respect to real
property located in Utah County. Record at 313. A true and

correct copy of the Trust Deed is reproduced in Appendix D.

2088-7L.PL2 4



In connection with the loan transactions evidenced by the Note
and Trust Deed, Defendant Sherwood Associates executed a Security
Agreement and a Financing Statement dated December 24, 1979, in
favor of Bettilyon, which Security Agreement was duly filed with
the office of the Lieutenant Governor/Secretary of State, State of
Utah. The Financing Statement was recorded in the office of the
Utah County Recorder. Record at 314-15. A copy of the Security
Agreement is reproduced in Appendix E.

On or about December 24, 1979, the Osmond Defendants (Osmond
Brothers Investment Trust, George V. Osmond, Trustee, and Olive
Davis Osmond, Trustee; George V. Osmond, Olive Davis Osmond, Allan
R. Osmond, Suzanna P. Osmond, Merrill D. Osmond, Mary C. Osmond,
M. Wayne Osmond, Kathlyn L. Osmond, Donald C. Osmond, Debra A.
Osmond, Jay W. Osmond, Olive Marie Osmond) and David R. Stewart,
Durinda A. Stewart, Wayne E. Pearce and Carol Pearce, executed in
favor of Bettilyon a certain Guaranty under which they guaranteed
payments of all sums due under the Note and Trust Deed and timely
performance of all obligations of Sherwood Associates contained in
the Note and Trust Deed and collateral loan documents. Record at
315-16. A copy of the Guaranty is reproduced in Appendix F.

On or about January 2, 1980, Bettilyon executed and delivered
to Washington National Insurance Co., the Plaintiff herein, an
Assignment of Trust Deed under which Bettilyon transferred and
assigned the beneficial interest in the Trust Deed to Plaintiff.
On or about January 3, 1980, Bettilyon executed and filed with the
office of the Lieutenant Governor/Secretary of State, State of

Utah, an Assignment of the Financing Statement, which assigned to

2088-7L.PL2 5



Plaintiff the rights of Bettilyon under the Security Agreement and
Financing Statement. Bettilyon also executed the Note over to
Plaintiff. On or about April 10, 1980, Bettilyon assigned its
interest in the Guaranty to Plaintiff. Record at 313, 314, 316.

On or about December 31, 1982, Defendant Darrell Tanner
purchased the property described in the Trust Deed, record at 261,
265, 296, and on January 10, 1983, executed an Addendum to Guaranty
of the obligations evidenced by the Note, Trust Deed and all of the
loan documents and other documents evidencing the indebtedness to
Plaintiff or executed in connection therewith by Sherwood
Associates and/or the other Guarantors. Record at 344. A true and
correct copy of the Addendum to Guaranty is reproduced in Appendix
G.

The loan went in to default by reason of non-payment of
installments due under the terms of the loan documents. The last
payment received by Plaintiff was the April, 1987, payment received
on or about May 1, 1987. Record at 317, 356. Plaintiff thereafter
accelerated the Note according to its terms by 1letter dated
November 30, 1987. Record at 317, 348. A copy of the November 30,
1987, letter is reproduced in Appendix H hereto. By said letter,
Plaintiff demanded payment in full by December 7, 1987, indicating
that if payment in full were not made by that date, "action will
be commenced to collect the total sum due and owing, to foreclose
the Trust Deed, to appoint a Receiver over the subject property,
and to otherwise protect the interest of Washington National
Insurance Company as by law provided together with costs and

attorneys’ fees." Record at 348.

2088-7L.PL2 6



Ridge Athletic Club responded to the November 30, 1987, letter
with a tender purporting to tender payment of the delinquency due
under the Note. Record at 352. A copy of the tender is reproduced
in Exhibit I. Plaintiff objected to the tender on the grounds that
the entire unpaid balance was due and owing, not just the
delinquent amounts, and that Plaintiff doubted the ability of the
Defendants to pay the tender. Record at 353. A copy of the
December 8, 1987, letter is reproduced in Appendix J. Contrary to
Darrell Tanner’s Affidavit statement, record at 382, that he had
the ability on December 7, 1987, the date of the tender, to cause
Ridge Athletic Club to pay the full amount tendered, neither Ridge
Athletic Club, nor Darrell Tanner had sufficient cash on hand or
in a bank account to pay the tender. Deposition of Darrell Tanner
at 50-51.

On December 10, 1987, Plaintiff filed its Complaint seeking
judicial foreclosure of the Trust Deed. Record at 1. On Cross-
motions for Summary Judgment, the Trial Court granted Plaintiff’s
Motion for Partial Summary Judgment, record at 577, and a final
judgment for Plaintiff was entered on May 11, 1989. Record at 582.

SUMMARY OF ARGUMENT

Although statutes and amendments generally apply prospectively
only, the United States Supreme Court, the Utah Supreme Court and
courts of appeal of other states recognize that remedial or
procedural statues apply retrospectively to contracts in existence

and to pending or accrued causes of action.
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The 1985 amendment to Utah Code Ann. § 57-1-31 is remedial in
nature and thus applies to the Trust Deed in this case. The 1985
amendment does not impair the obligations of the parties’ contract.

In addition, the 1985 amendments merely ratified and made
legal the express terms of the parties’ contract. Accordingly, the
amendment does not impair any terms of the contract of the parties.

Remedial and procedural statutes operate retrospectively in
the sense that the applicable date for their application is the
date of judgment and not the date the contract was executed. Even
if the 1985 amendment only applied prospectively, the tender of
Ridge Athletic Club dated December 7, 1987, was inadequate as a
matter of law since neither Ridge Athletic Club nor Darrell Tanner
had the ability to actually pay the tendered amount on that day.

Contrary to the Tanner Defendants’ contentions, Plaintiff had
clearly manifested its election to foreclose the Trust Deed in the
manner provided by law for foreclosure of mortgages in its letter
dated November 30, 1987, which warned that unless a sum certain was
paid by December 7, 1987, Plaintiff would commence an action to
foreclose the Trust Deed and have a receiver appointed over the
property described in the Trust Deed.

Finally, Plaintiff’s security interest in the personal
property was granted by Sherwood Associates to Bettilyon, its
successors and assigns, and bound not only Sherwood Associates, but
also its successors and assigns. The Security Agreement also
covered after-acquired property and as such any personal property
added by the Tanner Defendants is appropriately part of the

property to be sold.
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ARGUMENT
POINT I

THE 1985 AMENDMENT TO SECTION 57-1-31 IS REMEDIAL
AND APPLIES TO TRUST DEEDS EXECUTED
PRIOR TO ITS EFFECTIVE DATE

In 1985, Utah Code Ann. § 57-1-31 was amended effective April
29, 1985. Prior to the 1985 amendment, § 57-1-31 provided in
pertinent part as follows:

Whenever all or a portion of the principal sum of
any obligation secured by a trust deed has, prior to the
maturity date fixed in such obligation, become due or
been declared due by reason of a breach or default in the
performance of any obligation secured by the trust deed,
including a default in the payment of interest or of any
installment of principal, or by reason of failure of the
trustor to pay, in accordance with the terms of such
trust deed, taxes, assessments, premiums for insurance
or advances made by the beneficiary in accordance with
the terms of such obligation or of such trust deed, the
trustor or his successor in interest in the trust
property or any part thereof or any other person having
a subordinate lien or encumbrance of record thereon or
any beneficiary under a subordinate trust deed, at any
time within three months of the filing for record of
notice of default under such trust deed, if the power of
sale is to be exercised, or, otherwise at any time prior
to the entry of the decree of foreclosure, may pay to the
beneficiary or his successor in interest the entire
amount then due under the terms of such trust deed and
the obligation secured thereby (including costs and
expenses actually incurred in enforcing the terms of such
obligation, or trust deed, and the trustees’ and
attorney’s fees actually incurred) other than such
portion of the principal as would not then be due had no
default occurred, and thereby cure the default
theretofore existing and, thereupon all proceedings
theretofore had or instituted shall be dismissed or
discontinued and the obligation and trust deed shall be
reinstated and shall be and remain in force and effect
the same as if no such acceleration had occurred.
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The 1985 amendment deleted the underlined phrase and made other

minor changes in phraseology and punctuation.®

A. Because the 1985 Amendment is Remedial, it Applies to Trust
Deeds in Existence Prior to its Enactment.

Both the United States Constitution and the Utah Constitution
provide that no laws shall be passed impairing the obligations of
contracts. U.S. Const. art. I, § 10, cl. 1; Utah Const. art. I,
§ 18. Furthermore, Utah Code Ann. § 68-3-3 (1986) states: "No part
of these revised statutes is retroactive unless expressly so
declared."

Nevertheless, newly enacted statutes or amendments may apply
retrospectively without express legislative intent if the statute
or amendment affects remedial or procedural rights. Home Building

& Loan Ass’'n. v. Blaisdell, 290 U.S. 398, 430 (1933); Oshkosh

Waterworks Co. v. Oshkosh, 187 U.S. 437, 439 (1902); Tennessee V.
Sneed, 96 U.S. 69, 74 (1877); Sturges v. Crowninshield, 17 U.S. (4
Wheat.) 122, 200 (1819); Madsen v. Borthick, 769 P.2d 245, 253

(Utah 1988); Pilcher v. State, 663 P.2d 450, 455 (Utah 1983); Foil

v. Ballinger, 601 P.2d 144, 151 (Utah 1979); Boucofski v. Jacobsen,

36 Utah 165, 104 P. 117, 119-20 (1909).
Significantly, the procedure elected by Plaintiff on the

Defendants’ default was that of judicial foreclosure pursuant to

'Utah Code Ann. § 57-1-31 was also amended in 1981, subsequent
to the execution of the Trust Deed. However, the Tanner Defendants
make no claim that the pre-1981 version of § 57-1-31 applies in
this case, and therefore, the pre-1981 version is not at issue.
See South Carolina v. Gaillard, 101 U.S. 433 (1879) ("No question
is raised in this case as to whether or not the act of 1877
impaired the [earlier] obligation of the contract of the State,
which is contained in the bills of the bank, or the charter. By
accepting the act and bringing suit under it, Trenholm conceded its
validity.")
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Title 78, Chapter 37 of the Utah Code Annotated. At the time
Defendants defaulted under the terms of the loan documents, the
1985 amendments to Utah Code Ann. § 57-1-31 had been effective for
some two years. Nevertheless, the pre-1985 version of § 57-1-31
appears to have allowed a trustor or his successor in interest to
pay to the beneficiary the entire delinquency prior to the entry
of the decree of foreclosure, thereby reinstating the trust deed
if the beneficiary chose to judicially foreclose the trust deed.
Whether the 1985 amendment, deleting the phrase "or, otherwise at
any time prior to the entry of decree of foreclosure" altered a
substantive right of the Tanner Defendants or merely altered the
remedies available to the parties is at issue in this case.

The early case of Sturges v. Crowninshield, 17 U.S. (4 Wheat.)
122 (1819), discussed the difference between an obligation of a
contract and a remedy. The Court stated:

The law binds [a contract party] to perform his

undertaking, and this is, of course, the obligation of

his contract. In the case at bar, the defendant has

given his promissory note to pay the plaintiff a sum of

money on or before a certain day. The contract binds him

to pay that sum on that day; and this is its obligation.

Any law which releases a part of this obligation, must,
in the literal sense of the word, impair it.

The distinction between the obligation of a contract, and
the remedy given by the legislature to enforce that
obligation, has been taken at the bar, and exists in the
nature of things. Without impairing the obligation of
the contract, the remedy may certainly be modified as the
wisdom of the nation shall direct.

Id. at 187, 200.
In Tennessee v. Sneed, 96 U.S. 69 (1877), the taxpayer was

assessed property taxes in 1872 in payment of which the taxpayer
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tendered bills of the Bank of Tennessee which a tax collector
refused. 1In 1874, the taxpayer sought mandamus to compel the tax
collector to receive the Bank of Tennessee bills in payment of the
taxes. However, in 1873, the Tennessee Legislature passed a law
providing that if a tax collector institutes a proceeding for the
collection of taxes and the party against whom the proceeding is
taken considers the proceeding to be unjust or illegal, the
taxpayer shall pay the taxes under protest and within thirty days
thereafter, sue the officer for recovery of the paid taxes. The
1873 Act further provided that the foregoing procedure was
exclusive. The taxpayer claimed that the 1873 Act placed such
impediments in the enforcement of the Bank of Tennessee charter as
to render the contract obligation valueless. The Supreme Court
recognized the plethora of cases holding that "the Legislature may
alter and modify the remedy to enforce a contract without impairing
its obligation." Id. at 73.
If a particular form of proceeding is prohibited,

and another is left or is provided which affords an

effective and reasonable mode of enforcing the right, the

obligation of the contract is not impaired.

The rule seems to be that in modes of proceeding and

of forms to enforce the contract the legislature has the

control, and may enlarge, limit, or alter them, provided

that it does not deny a remedy, or so embarrass it with

conditions and restrictions as seriously to impair the

value of the right.
Id. at 74 (citations omitted). The Court held the 1873 Act did not
impair the obligations set forth in the Bank of Tennessee charter.

Similarly, in Oshkosh Waterworks Co. v. Oshkosh, 187 U.S. 437

(1902), the Supreme Court held that remedies or procedures may be

changed without impairing the obligation of contracts. Id. at 439.

2088-7L.PL2 12



In that case, the parties entered into contracts in 1883. 1In 1891,
the city’s charter was amended. The revised charter required those
with an action against the city to present their claim or demand
to the common council, with the right of appeal from the council
on the posting of a cost bond. The waterworks company argued that
the notice provisions impaired the obligation of its contracts with
the city. The Court disagreed, stating:

It is well-settled that while, in a general sense,
laws in force at the time a contract is made enter into
its obligation, parties have no vested right in the
particular remedies or modes of procedure then existing.
It is true the Legislature may not withdraw all remedies,
and thus, in effect, destroy the contract; nor may it
impose such new restrictions or conditions as would
materially delay or embarrass the enforcement of rights
under the contract according to the usual course of
justice as established when the contract was made.
Neither could be done without impairing the obligation

of the contract. But it is equally well-settled that the
Legislature may modify or change existing remedies or

prescribe new modes of procedure, without impairing the
obligation of contracts, provided a substantial or

efficacious remedy remains or is given, by means of which
a party can enforce his rights under the contract.

Id. at 439 (emphasis added) (citations omitted).

In response to the Great Depression of the 1930s, the
Minnesota Legislature passed a mortgage moratorium law which
extended the time provided to a mortgagor to redeem his property
after foreclosure sale so long as certain conditions were met. The
United States Supreme Court upheld the mortgage moratorium law.
In so holding, the Court noted that earlier case law established
that the constitutional prohibition against impairment of contract
obligations "is not an absolute one and is not to be read with
literal exactness like a mathematical formula." Home Building &

Loan Ass’'n v. Blaisdell, 290 U.S. 398, 428 (1934).
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The Court noted:

"[T]o assign to contracts, universally, a literal
purport, and to exact from them a rigid 1literal
fulfillment, could not have been the intent of the
constitution. It is repelled by a hundred examples.
Societies exercise a positive control as well over the
inception, construction and fulfillment of contracts, as
over the form and measure of the remedy to enforce them."

Id. at 429 (quoting Ogden v. Saunders, 25 U.S. (12 Wheat.) 213
(1827)). The Blaisdell Court further stated:

Not only is the constitutional provision
[prohibiting laws impairing the obligations of contracts]
qualified by the measure of control which the State
retains over remedial processes, but the State also
continues to possess authority to safeguard the vital
interests of its people. It does not matter that
legislation appropriate to that end "has the result of
modifying or abrogating contracts already in effect."

Not only are existing laws read into contracts in
order to fix obligations as between the partles, but the
reservation of essential attributes of sovereign power
is also read into contracts as a postulate of the legal
order. The policy of protecting contracts against
impairment presupposes the maintenance of a government
by virtue of which contractual relations are worthwhile,
--a government which retains adequate authority to secure
the peace and good order of society. This principle of
harmonizing the constitutional prohibition with the
necessary residuum of state power has had progressive

recognition in the decisions of this Court.

290 U.S. at 435 (emphasis added) (citations omitted).

The Utah Supreme Court has also recognized the difference
between remedies and procedures and a party’s substantive or vested
rights, although not often in contract impairment cases. For

example, in Boucofski v. Jacobsen, 36 Utah 165, 104 P. 117 (1909),

the Court held that a post-judgment amendment authorizing a trial
court to make additional findings of fact and conclusions of law
applied to all pending actions.
While it is true that a party’s rights in a judgment, as
a general rule, may not be affected by legislative acts
passed or which become effective after the entry of
judgment, the rule does not apply to laws which are
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merely remedial, and which only affect matters of
procedure or practice.

104 P. at 1189.

Petty v. Clark, 113 Utah 205, 192 P.2d 589 (1948), indirectly

involved the issue whether a later enacted amendment impaired the
obligations of the contract of the parties. The amendment involved
advisory juries in suits to foreclose mortgages and other liens.
The Court stated:

The 1945 amendment does not deal with the
substantive right of the parties on which they relied in
their dealings with one another out of which this action
arose, but only deals with the method, or machinery of
determining what the facts are. . . . That is by nature
a procedural rather than a substantive right. . e .
Substantive law is defined as the positive law which
creates, defines and regulates the rights and duties of
the parties and which may give rise to a cause of action,
as distinguished from adjective law which pertains to
and prescribes the practice and procedure or the legal
machinery by which the substantive law is determined or
made effective.

192 P.2d at 593-94.

Although the issues presented in this appeal appear to be of
first impression, other states have passed laws regarding
mortgages, trust deeds and their enforcement which have been held
not to violate the constitutional prohibitions against impairment

of contract obligations. In Columbian Building & Loan Co. v.

Meddles, 34 Ohio L. Abs. 484, 35 N.E.2d 902 (1941), the mortgagors
in 1927 executed a note and first mortgage, and later in that same
year executed a second note and second mortgage. The holder of the
first mortgage brought foreclosure proceedings in 1931, and in
1933, the Court found that no part of the proceeds from the sale
of the mortgaged property were applied to the judgment rendered in

favor of the second mortgagee, and that she had a deficiency
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remaining for which judgment was rendered against the mortgagors.
In 1939, a conditional order of revivor was issued on the motion
of the second mortgagee’s administrator. However, the mortgagor
moved for an order setting aside the conditional order for the
reason that the judgment was void and could not be revived by
reason of a statute passed in 1937 and amended in 1939 which
provided that deficiency judgments shall be unenforceable as to any
deficiency remaining due after the expiration of two years from the
date of the confirmation of the sale or two years from the
effective date of the statute, whichever was later. The Court held
that the statute related to a remedy and that it did not therefore
violate the federal or state constitution. The Court stated:
The amendment to the effect that the judgment "shall
be unenforceable as to any deficiency remaining due
thereon, after the expiration of two years" brings the
statute within the rules long recognized as to remedial
rights. Parties to a contract have no vested interest
in a particular limitation which has been fixed. They
have no vested interest in time or the commencement of
an action and as to the forms of action or modes of
remedy. The Legislature may change these at its
discretion, provided adequate means for enforcing the
right remains.

35 N.E. 2d at 904 (citations omitted).

The 1937 law at issue in Columbian Building & Loan Co. was

also at issue in Whalen v. Citizens Building & Loan Co., 67 Ohio
App. 139, 36 N.E.2d 54 (1940). In that case, the Court held that
the law did not impair existing contract obligations and stated:

It is well-settled in this state that no one has a
vested right in an existing remedy, and a subsequently
enacted section may curtail that remedy if a reasonable
time is provided for assertion of the existing right.
The fact that the law may, in such an instance, have a
retroactive effect does not bring it within the
inhibition of <constitutional prohibition against
enactment of retroactive laws. In each case, it becomes

2088-7L.PL2 16



a question of reasonableness of time within which the
existing right may be asserted.

36 N.E. 2d at 55. In Whalen, the mortgagee did not take any steps
to enforce the deficiency judgment within the two-year period
following the statute’s enactment, but only caused two certificates
of judgment to be issued during that time. The Court held that the
issuance of the certificates of judgment were not sufficient to
keep the judgment alive.

Several Courts have held that statutes enacted subsequent to
the execution of mortgages, which limit deficiency judgments to the
amount by which the total indebtedness exceeds the fair market
value or fair value of the property, is remedial in nature and
therefore does not impair the constitutional prohibition against
contract impairment. Guardian Depositors Corp. v. Powers, 296 Mich.
553, 296 N.W. 675 (1941); Tompkins County Trust Co. v. Herrick, 171
Misc. 929, 13 N.Y.S.2d 825 (Sup. Ct. 1939); Holloway v. Barrett,
87 Nev. 385, 487 P.2d 501 (1971); Alliance Trust Co. v. Hill, 196
Okla. 31, 164 P.2d 984 (1946).

In Guardian Depositors Corp., the defendant in a deficiency
judgment action following foreclosure by advertisement was
permitted to set off the difference between the price at which the
property was sold and its fair value at the time of the sale. The
Court noted that the Legislature "may modify and alter the manner
and method of recovery as well as the time within which actions may
be brought." 296 N.W. at 678. The Court quoted with approval the
following propositions:

"It is within the power of the legislature to change
the formalities of legal procedure."
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"Without impairing the obligation of the contract,
the remedy may certainly be modified as the wisdom of the
nation shall direct.”

"The rule seems to be that in modes of proceeding
and of forms to enforce a contract, the legislature has
the control, and may enlarge, limit, or alter them,
provided that it does not deny a remedy, or so embarrass
it with conditions and restrictions as seriously to
impair the value of the right."

"A statute is void as impairing the obligation of
a contract if it takes away all remedy for the
enforcement of the contract or if it 1leaves no
substantial remedy therefor. Within these limitations,
however, the Legislature may alter or abolish particular
remedies, and may substitute one remedy for another."

Id. at 679 (citations omitted).

In Holloway v. Barrett, the Nevada Supreme Court, quoted

Gelfert v. National City Bank, 313 U.S. 221 (1941), with approval:
"The formula which a Legislature may adopt for
determining the amount of the deficiency judgment is not
fixed and invariable. That which exists at the date of
the execution of the mortgage does not become so embedded
in the contract between the parties that it cannot be
constitutionally altered."

487 P.2d at 505.

The foregoing cases which upheld subsequently enacted statutes
or amendments limiting the time for bringing or enforcing
deficiency judgments and limiting the amount of deficiency
judgments were held to be remedial statutes and not statutes which
impaired the obligations of contracts.

No less is the 1985 amendment to Utah Code Ann. § 57-1-31
remedial legislation. Although the 1985 amendment withdrew the
trustor’s ability to cure a deficiency if the beneficiary chose to
judicially foreclose the trust deed, it must be remembered that the

1985 amendment took effect two years prior to the time the

Defendants went into default under the terms of the loan documents.
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In addition, the foregoing cases reveal that the obligations of a
contract are the act the contract requires the parties to perform
or abstain from performing. The Note and Trust Deed in this case
required the Defendants to make installment payments when due. The
contract prohibited Plaintiff from accelerating the entire amount
due under the loan documents unless the Defendants were in default
under the terms of the loan documents. The law relating to
judicial foreclosure of mortgages and trust deeds and to trustee’s
sales under the trust deed statutes are remedial in nature,
pertaining to the parties’ remedies in the event of default.

Thus, because the 1985 amendment to Utah Code Ann. § 57-1-31
was remedial, it may be applied to trust deeds executed prior to
its enactment.

B. When an Amendment or Statute Enacted Subsequent to the
Execution of a Contract Makes TLegal What the Parties
Contracted for, There is No Impairment of Contract
Obligations.

The Note executed by Sherwood Associates states that

[i]1f default occurs for Five (5) business days in the
payment of said installments of principal and interest
or any part thereof, the holder hereof, at its option and
without notice or demand, may declare the entire
principal balance and accrued interest due and payable,
whereupon the whole thereof shall bear interest at the
rate of eighteen per cent (18%) per annum, or highest
rate permissible under the laws of the State of Utah.

The makers, sureties, guarantors and endorsers hereby
severally waive presentment for payment, demand and
notice of dishonor and nonpayment of this note, and
consent to any and all extensions of time, renewals,
waivers or modification that may be granted by the holder
hereof with respect to the payment or other provisions
of this note, and to release of any security, or any part
thereof, with or without substitution.

See Appendix C (emphasis added).
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The Trust Deed provides in pertinent part as follows:

14. Time is of the essence hereof. Upon default
by Trustor in the payment of any indebtedness secured
hereby or in the performance of any agreement hereunder,
all sums secured hereby shall immediately become due and
payable at the option of Beneficiary. 1In the event of
such default, Beneficiary may execute or cause Trustee
to execute a written notice of default and of election
to cause said property to be sold to satisfy the
obligations hereof, and Trustee shall file such notice
for record in each county wherein said property or some
part or parcel thereof is situated. Beneficiary also
shall deposit with Trustee, the note and all documents
evidencing expenditures secured thereby.

27. Upon the occurrance [sic] of any default
hereunder, Beneficiary shall have the option to declare
all sums secured hereby immediately due and payable and
foreclose this Trust Deed in the manner provided by law
for the foreclosure of mortgages on real property and
Beneficiary shall be entitled to recover in such
proceesing [sic] all costs and expenses incident thereto
including a reasonable attorney’s fee in such amount as
shall be fixed by the court.

See Appendix D (emphasis added).
Furthermore, the Guaranty provides:

Guarantors do hereby jointly and severally guarantee to
Lender (1) prompt payment, when due, of any sums of money
owing by Borrower to Lender by reason of a certain Trust
Deed Note dated December 24, 1979 . . . (2) the full and
timely performance of the terms and provisions of any
instrument securing the payment of said Trust Deed Note;
and (3) prompt payment, when due, of any and all sums of
money at any time owing by Borrower to Lender by reason
of, 1in connection with, or arising out of the
aforedescribed financing transaction.

The undersigned Guarantors hereby waive notice of the
advancement of funds to Borrower by Lender and further
waive notice of default, notice of extension for payment
or performance of Borrower'’s indebtedness or obligations,
presentment, demand for payment, protest and notice of
protest.

See Appendix F (emphasis added).
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The Addendum to Guaranty executed by Darrell Tanner provides:

1. Tanner hereby jointly and severally guarantees
to Washington National, its successors or assigns, and
agrees to pay any and all sums owing to Washington
National by Sherwood as evidenced by said Note, said
Trust Deed and all of the Loan Documents and other
documents evidencing the Indebtedness or executed in
connection therewith by Sherwood and/or the Guarantors.

2. Tanner adopts and agrees to be bound by the
terms of the Guaranty . . . as though Tanner was a
signatory thereto on the 24th day of December, 1979.
See Appendix G.
Thus, the 1loan documents themselves provided that upon
default, Plaintiff had the option of immediately declaring all sums

due and payable.

In Fogg v. Southeast Bank, 473 So. 2d 1352 (Fla. Dist. Ct.

App. 1985), the Court held that an amendment enacted subsequent to
the execution of a mortgage which exempted the mortgage from the
operation of the original statute was a remedial statute which
operated retrospectively. In that case, Fogg executed a promissory
note and mortgage in 1981. The note, in the original amount of
$2,250,000 provided for principal payments of $200,000 each on May
1, 1982, and May 1, 1983, with quarterly payments of interest and
the balance of principal together with accrued interest due on May
1, 1984. The statute in effect when the mortgage was executed
required a balloon mortgage legend to appear on the face of the
mortgage. The mortgage did not contain the legend and was thus in
violation of the original statute. The statute required a
forfeiture of interest if the balloon mortgage did not contain the
required legend on its face. 1In 1983, the balloon mortgage statute

was amended to exempt from its operation mortgages securing
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extensions of credit in excess of $500,000. The mortgagor argued
that the amendment should not apply to his mortgage because it
would impair his property rights and cause him to be in default on
the interest payments of his mortgage, allowing foreclosure. The
mortgagor had withheld interest payments stating that he relied on
the law in effect at that time. In upholding the constitutionality
of the amendment as applied to the mortgage at issue, the Court

stated:

Generally, statutes operate only prospectively as
they might otherwise impinge upon vested rights or create
new liabilities. On the other hand, statutes relating
to remedies or procedure and including forfeitures
operate retrospectively in the sense that all pending
proceedings, including matters on appeal, are determined
under the law in effect at the time of decision rather
than that in effect when the cause of action arose or
some earlier time.

Id. at 1353 (emphasis added).

The Court further stated that the amendment only exempted the
mortgagor’s mortgage from the penalty provision of the earlier
statute. In response to the mortgagor’s argument that the
amendment placed him in default because of his failure to make
interest payments, the Court stated: "Actually, appellant placed
himself in default and exposed himself to foreclosure. It was his
own fault that he was adversely affected by the amendment, as he
had no right to withhold interest payments. Appellant in effect
fashioned his own remedy for what he thought was an unlawful
mortgage." Id. at 1355. The Court also stated:

In McNair v. Rnott, 302 U.S. 369, 58 S.Ct. 245, 82

L.Ed. 307 (1937), the question was whether the National

Bank Enabling Amendment of June 25, 1930, validated or

made enforceable previous pledge agreements made to

protect funds deposited before the amendment became

effective. 1In that case, the receiver for a closed bank
alleged that the pledge agreement was ultra vires and
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illegal, and that it could not be validated by changing
the law in force when the pledge agreement was made. The
Supreme Court disagreed and said:

There is nothing novel or extraordinary
in the passage of 1laws by the Federal
Government and the States ratifying,
confirming, validating, or curing defective
contracts. Such statutes, usually designated
as ‘"remedial," “"curative," or ‘"enabling,"
merely remove legal obstacles and permit
parties to carry out their contracts according
to their own desires and intentions. Such
statutes have validated transactions that were
previously illegal relating to mortgages,
deeds, bonds, and other contracts. Placing the
stamp of legality on a contract voluntarily and
fairly entered into by parties for their mutual
advantage takes nothing away from either of
them.

473 So. 2d at 1356 (quoting McNair v. Knott, 302 U.S. 369, 372-74

(1937)) (emphasis added). The Fogg Court stated that "placing the

stamp of legality on the mortgage, a contract which was created for

the parties’ mutual benefit took nothing away from either of them.

The trial court therefore correctly applied the 1983 amendment
. . to this case." Id. at 1356.

Similarly, in Central Kentucky Production Credit Ass’n v.
Smith, 633 S.W.2d 64 (Ky. 1982), the Kentucky Supreme Court held
that a statute enacted subsequent to the execution of the parties’
promissory notes and mortgage which act validated attorneys’ fees
agreement in notes and mortgages was not an unconstitutional
impairment of the obligation of contracts. Prior to the 1980
enactment, contractual provisions for the allowance of attorneys’
fees were held unenforceable as against public policy. The notes
provided for the payment of reasonable attorneys’ fees, and the
mortgage provided that all sums advanced by the mortgagee including

'all costs, expenses and attorneys’ fees permitted by law’" would
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become part of the indebtedness secured by the mortgage. Id. at
65-66 (emphasis added).
In upholding the constitutionality of the statute allowing
attorneys’ fees, the Central Kentucky Court stated:
We are of the further opinion that [the statute] is
remedial in nature and thus the controlling date for the
application of the statute is the date of judgment and

not the date of the execution of the instrument.
No contract rights of the parties have been

impaired. On_the contrary a public policy bar to
enforcement of the express terms of the writing has been
removed.

Id. at 66 (emphasis added).

General Motors Acceptance Corp. v. Anzelmo, 222 La. 1019, 64

So. 2d 417 (1953), involved a statute passed subsequent to the
execution of a chattel mortgage which specifically allowed the
right of executory process on movable property to creditors whose
rights arose from acts under private signature, duly acknowledged.
The right of executory process was not available to creditors at
the time the chattel mortgage was executed. The chattel mortgage
executed by the debtor stated that the mortgagor confessed judgment
in favor of the vendor or subsequent holder for principal,
interest, attorneys’ fees and costs, and declared that if any
installments were not paid at maturity, the vendor or future holder
could seize the property covered by the mortgage and sell it under
executory or other legal process.

The Court held that the statute which allowed executory
process was remedial:

[The debtor’s] obligations have not in anywise been

rendered more burdensome; the defense which he could have

asserted was nothing more than an opposition to the mode

of procedure. Executory process is a remedy given by the

Legislature to enforce obligations represented by a
specified class of legal instruments. . . . It is the
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settled law that remedial statutes and statutes governing
procedure will be given retroactive effect in the absence
of language showing a contrary intention.

64 So. 2d at 420 (citations omitted). With respect to the
provision in the mortgage whereby the debtor confessed judgment and
agreed to allow executory process, the Court stated:
This is the free and voluntary agreement of the obligor,
signed without claim of duress. His argument loses all
force in view of the fact that he confessed judgment in
the manner prescribed by law, for the purpose of
executory process; the fact that the procedural remedy
he himself contracted for was in a form which at that

time would not have authorized executory process does not
detract from the validity of his confession of judgment.

The loan documents in this case provided that upon default,
Plaintiff could immediately declare all amounts due and payable.
The loan documents did not provide that if Plaintiff elected to
accelerate and foreclose the Trust Deed in the manner provided by
law for the foreclosure of mortgages, Defendants would nevertheless
have the right to cure any deficiency up until the time the Decree
of Foreclosure was entered. Although at the time the 1loan
documents were executed, the Defendants apparently had that right,
the 1985 amendment to Utah Code Ann. § 57-1-31 merely validated
what the parties contracted for. The Tanner Defendants cannot now
be heard to complain that the 1985 amendment impaired their
contract obligations. Their contract obligations remain unchanged
by the amendment.

c. The Controlling Date for the Application of Remedial or

Procedural Statutes is the Date of Judgment and Not the Date
of the Execution of the Instrument.

Remedial or procedural statutes operate retrospectively in the

sense that the applicable date for their application is the date
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of judgment, and not the date of the execution of the instrument.

Fogg v. Southeast Bank, 473 So. 2d 1352, 1353 (Fla. Dist. Ct. App.

1985); Central Kentucky Production Credit Ass’n wv. Smith, 633

S.W.2d 64, 66 (Ky. 1982); General Motors Acceptance Corp. V.
Anzelmo, 222 La. 1019, 64 So. 2d 417, 420 (1953). See also Docutel

Olivetti Corp. v. Dick Brady Systems, Inc., 731 P.2d 475 (Utah

1986) (in non-contract case, Court held that procedural statutes
enacted subsequent to the commencement of a suit which do not
enlarge, eliminate or destroy vested or contractual rights applied
to accrued and pending actions as well as future actions); Pilcher
v. State, 663 P.2d 450 (Utah 1983) (in non-contract case Court held
that statutes facilitating recovery of existing child support debt
which created no new obligations and destroyed no vested interests
were remedial and procedural and therefore applied to accrued and

pending actions); Petty v. Clark, 36 Utah 205, 192 P.2d 589 (1948)

(in contract case, statute enacted subsequent to contract and
commencement of suit with regard to advisory juries held remedial
in nature and applicable to pending actions); Boucofski v.
Jacobsen, 36 Utah 165, 104 P. 117 (1909) (in non-contract case,
Court held that statute allowing court to enter additional findings
and conclusions enacted after judgment entered, remedial in nature
and therefore applicable to pending actions).

Because the 1985 amendment to Utah Code Ann. § 57-1-31 was
remedial in nature, the post-1985 version of § 57-1-31 applies
since that was the statute in effect at the time judgment was

entered in this case.
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POINT II

AT THE TIME OF THE NOVEMBER 30, 1987, LETTER,
PLAINTIFF HAD ELECTED TO FORECLOSE THE TRUST DEED JUDICIALLY

The Tanner Defendants argue in Point III of their brief that
even if the post-1985 version of Utah Code Ann. § 57-1-31 applies
in this case, they had the right to cure at all times prior to
Plaintiff’s first manifest election to proceed by judicial
foreclosure which, they argue, was on the day Plaintiff filed its
Complaint, December 10, 1987. Because Ridge Athletic Club had
tendered the delinquency on December 7, 1987, the Tanner Defendants
argue that they were not in default at the time Plaintiff filed its
Complaint. The Tanner Defendants’ argument is fatally flawed for
several reasons.

First, the Tanner Defendants argue that § 57-1-31 provides
that a Trustor under a Trust Deed has a right to cure the default
at any time within three months after the filing of a Notice of
Default. "For contracts governed by the 1985 amendments, that
right to cure can arguably be extinguished by electing to proceed
by judicial foreclosure." Appellants’ Brief at 14. However, the
key provision of § 57-1-31 with respect to the Defendants’ argument
is that the Trustor can cure the default at any time within three
months after the filing of a Notice of Default. There was no
Notice of Default filed and recorded in this case. Thus, the
Tanner Defendants cannot rely on § 57-1-31 for the proposition that
they can cure a default at any time prior to the Beneficiary’s
election to proceed by judicial foreclosure. Obviously, if the

Trustor were not in default under the terms of the loan documents,
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a Beneficiary could not proceed with filing a Notice of Default or
judicially foreclosing a Trust Deed.

Second, the Tanner Defendants argue that the November 30,
1987, letter does not contain a clear election to proceed by
judicial foreclosure. However, the pertinent provisions of the
November 30, 1987, letter, reproduced in Appendix H provide as

follows:

This is to therefore advise that pursuant to Paragraph
27. of the Trust Deed and Paragraph 2. of the Trust Deed
Note, Washington National Insurance Company hereby
declares all sums secured by the Trust Deed immediately
due and payable. Unless the total sum of $1,103,528.73,
together with interest at the per diem rate of $327.37
from November 1, 1987, is received in the office of the
undersigned on or before Monday, December 7, 1987, at
5:00 p.m., action will be commenced to collect the total
sum due and owing, to foreclose the Trust Deed, to
appoint a Receiver over the subject property and to
otherwise protect the interest of Washington National
Insurance Company as by law provided together with costs
and attorneys’ fees.

Appendix H (emphasis added). The phrase "foreclose the Trust Deed"
and the phrase "appoint a Receiver over the subject property"
permits no interpretation other than Plaintiff had elected to
judicially foreclose the Trust Deed. Nowhere in the Trust Deed
statutes, Utah Code Ann. §§ 57-1-19 through -36 (1986 and Supp.
1989), does the word "foreclose" or its derivations appear other
than in § 57-1-23 which states that "at the option of the
beneficiary a trust deed may be foreclosed in the manner provided
by law for the foreclosure of mortgages on real property."
Foreclose is a term of art. When the power of sale conferred on
a Trustee by § 57-1-23 1is exercised, the Trust Deed is not
"foreclosed;" rather, the Trustee’s Deed operates to convey to the

purchaser without a right of redemption in the Trustor, the
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Trustee’s title and all the Trustor’s right, title, interest, and
claim in the property sold. Utah Code Ann. § 57-1-28(2) (1986).
Moreover, receivers cannot be appointed in non-judicial
proceedings such as proceedings for Trustees’ Sales. Utah Rule of
Civil Procedure 66 states: "A receiver may be appointed by the

court in which an action is pending or has passed to judgment:".

Thus, an action or lawsuit must be instituted before a receiver can
be appointed. The Trust Deed statutes do not provide for the
appointment of a receiver.

Third, the loan documents provide the Plaintiff could declare
the entire principal balance and accrued interest due and payable
without notice or demand. See second paragraph of Note, Appendix
C. In addition, the Guarantors expressly waived notice of dishonor
and nonpayment of the Note. See fourth paragraph of Note, Appendix
C; fifth paragraph of the Guaranty, Appendix F; and paragraph
numbered 2 of the Addendum to Guaranty, Appendix G.

Thus, at the time Ridge Athletic Club tendered the
delinquency, Plaintiff had already accelerated the entire principal
balance and accrued interest and the Tender was consequently
untimely and inadequate. See Romero v. Schmidt, 15 Utah 2d 300,
392 P.2d 37 (1964) (in judicial foreclosure of real estate
contract, tender of delinquency must be made before balance

accelerated).
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POINT III
EVEN IF THE 1985 AMENDMENT TO SECTION 57-1-31
DOES NOT OPERATE RETROACTIVELY,
RIDGE ATHLETIC CLUB'’S TENDER WAS INADEQUATE AS A MATTER OF LAW
Even if the Tanner Defendants are correct in their assertion
that the pre-1985 version of Utah Code Ann. § 57-1-31 applies in
this case, Ridge Athletic Club’s December 7, 1987, tender of the
delinquency due and owing was inadequate as a matter of law. Utah
Code Ann. § 78-27-1 (1987) provides that "[a]n offer in writing to
pay a particular sum of money or to deliver a written instrument
or specific personal property is, if not accepted, equivalent to
the actual production and tender of the money, instrument or
property." Section 78-27-3 (1987) provides that
[t]1he person to whom a tender is made must, at the time,
specify any objection he may have to the money,
instrument or property, or he is deemed to have waived
it; and, if the objection is to the amount of money, the
terms of the instrument or the amount or kind of
property, he must specify the amounts, terms or kind

which he requires, or be precluded from objection
afterwards.

On receipt of Ridge Athletic Club's tender, counsel for
Plaintiff immediately responded by letter dated December 8, 1987.
See Appendix J. The December 8, 1987, letter specifically set
forth Plaintiff’s objections to Ridge Athletic Club’s tender,
stating that the amount tendered was insufficient and that
Plaintiff doubted Ridge Athletic Club’s ability to make the tender
good based on earlier promises of Darrell Tanner to cure the
deficiency. Thus, unhder § 78-27-3, Plaintiff did not waive any
objections it had to Ridge Athletic Club’s tender.

Hyams v. Bamberger, 10 Utah 3, 36 P. 202 (Utah 1894), set

forth the requirement that in order for a Tender to be "equivalent
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to the actual production and tender of the money," the party
tendering must have the ability to produce it, and must act in good
faith. 36 P. at 203.

Ridge Athletic Club did not have the ability to produce the
amount tendered on the date of the tender. In support of the
Tanner Defendants’ Motion for Summary Judgment, and in opposition
to Plaintiff’s Motion for Summary Judgment, the Tanner Defendants’
submitted the Affidavit of Darrell Tanner which stated in pertinent
part, "On December 7, 1987, I had the ability to cause Ridge
Athletic Club, Inc., to pay the sum of $119,200 as indicated in the
tender. . . . The tender was made in good faith." Record at 382.
The foregoing statements were made without any factual basis set
forth in the Affidavit, and Plaintiff accordingly filed a Motion
to Strike Affidavit of Darrell Tanner, asserting that Rule 56(e)
of the Utah Rules of Civil Procedure requires that affidavits
submitted by the adverse party must set forth specific facts
showing there is a genuine issue for trial. Record at 388.
Plaintiff thereafter took the Deposition of Darrell D. Tanner and
queried whether the $119,200 was available to him when the tender
was made. Defendant Tanner answered in the affirmative.
Deposition of Darrell D. Tanner at 44. In response to the question
concerning the source of the funds available to Defendant Tanner
to meet the tender amount, Tanner stated that a loan was closing
with Citicorp for considerably more than the $119,200. Id.
However, Defendant Tanner testified that the first advance on the
loan was not made until December 31, 1987. Id. at 46. In response

to further questioning concerning his ability to make good the
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$119,200 tender on December 7, 1987, Defendant Tanner testified as

follows:

Q. All right. When I asked you what the source
of the funds were available to make the $119,200 tender,
you indicated there were several sources and that this
[the Citicorp loan] was one.

A, We had various company bank accounts that had
funds in them also.

Q. $119,2007

A. Well, we may not have had that much in the
bank, but we could have gone and got an advance from our
banks against the Citicorp closing. You know, there’s
a number of ways to do it.

Q. Did you have $119,200 available to you on
December 7, 19877

A. Yes, we could have -- you know, if Washington
National had accepted the tender, we’d have simply gone
down to the bank -- with a combination of our bank
accounts and the Citicorp deal, we could have just gone
down, taken an advance on that from our bank, you know,
in one day.

Q. Besides advances that you believe you could
have received from your local banks, did you have any
other sources available to you --

A. Yes.

Q. -- that had $119,200?

A, Yes. If I needed to, I didn’'t need to, but if
I needed to I could have called my brother and got it in

a day.

Q. Let me ask you this question: Did you have
$119,200 cash in hand on December 7, 1987?

A, Yes.

Q. Explain.

A. Well, I just did.

Q. Well, I understood that you could have --

A. I have credit lines at the bank. I could go
draw against the credit line, one. I could call my
brother and take an advance from him if I didn’t have any
other way to do it.

Q. In your personal account or in the Ridge
Athletic Club --
A. Or a combination, or I could have taken it out

of bank accounts, the combination.

Q. In your bank accounts or in any Ridge Athletic
Club bank accounts, was there $119,200 in the accounts
on December 7, 19877

A. Well, I think you need to ask that again
because that doesn’t quite give me, the whole picture.
Would you repeat that question?

. .
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Q. Did you have $119,200 in any of your personal
bank accounts on December 7 --
A. I don’'t even have a personal bank account.

.

Q. What about Ridge Athletic Club? Did the

corporation have 119 --

A. The corporation did not have $119,000 in their
bank account.

Q. On December 7 --

A. No.

Q. -- 19877

A. We don’'t carry that kind of money in that bank
account, never have and never will, regardless of what

it’s making.

Deposition of Darrell Tanner at 48-51.

The Amended Notice of Taking Deposition (of Darrell Tanner)
filed January 10, 1989, record at 402, requested that Darrell
Tanner bring with him to his deposition "any and all documents,
writing, notes, and memoranda, letters, or any other writing or
document tending to support the allegations contained within the
Affidavit of Darrell Tanner dated December 19, 1988. . . ." 1In
response to the document request in the Amended Notice of
Deposition, Darrell Tanner produced documents relating to the
Citicorp loan. Deposition of Darrell Tanner at 56. All of the
documents produced by Mr. Tanner, some of which were attached as
Exhibits 6-10 to his Deposition, revealed that the first date
Tanner or related persons or entities received any advances on the
Citicorp loan was December 31, 1987, some three and one-half weeks
subsequent to the date of the tender. See Exhibits 6-10 to
Deposition of Darrell Tanner; Deposition of Darrell Tanner at 56-
63.

Thus, despite Darrell Tanner’s unsupported Affidavit

allegations that he had the ability to cause the Ridge Athletic

Club to pay the tendered amount on December 7, 1987, record at 382,
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Mr. Tanner’s own testimony reveals that neither he nor the Ridge

Athletic Club had $119,200 on hand on December 7, 1987.

Consequently, even if the Tanner Defendants had the right to cure

only the delinquency amount on December 7, 1987, Ridge Athletic

Club’s tender of $119,200 was inadequate as a matter of law.
POINT IV

PLAINTIFF HAS A SECURITY INTEREST IN ANY PERSONAL
PROPERTY ADDED BY THE TANNER DEFENDANTS WHICH
WAS PROPERLY FORECLOSED AND INCLUDED IN
THE ORDER OF SALE.

Plaintiff is entitled to foreclose on all personal property
which was placed on the real property by the Tanner Défendants and
which falls within the definition of "personal property" as set
forth in the Order of Sale. The Order of Sale provides:

It is further ordered that the equipment, furniture,
fixtures, furnishings and other property described in
said Judgment and Decree of Foreclosure and more
particularly described as follows be sold at public
auction:

All machinery, equipment, material, appliances
and fixtures installed or placed by Debtor in
the premises for the generation and
distribution of air, water, heat, electricity,
light, fuel or refrigeration, or for
ventilating or air-conditioning purposes, or
for sanitary or drainage purposes, or for the
exclusion of vermin or insects, or for the
removal of dust, refuse or garbage, and
including all awnings, window-shades, draper
[sic] rods and brackets, screens, floor
coverings, incinerators, carpeting and all
furniture and fixtures used in the operation
of the buildings, together with all additions
to, substitutions for, changes, in _or

replacements of the whole or any part of any
or all of said articles of property.

Record at 589 (emphasis added).
The term "debtor" has the following common sense meaning which

need not be defined in the Order of Sale: "One who owes a debt;
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he who may be compelled to pay a claim or demand; anyone liable on
a claim, whether due or to become due." Black’s Law Dictionary 364
(5th ed. 1979) (emphasis added). The Tanner Defendants were
specifically found to be jointly and severally liable along with
the other Defendants on the claims of Plaintiff in the Judgment and
Decree of Foreclosure referenced in the Order of Sale, and thus
fall within the common definition of "debtor." Record at 582. The
Order of Sale therefore unambiguously directs the sale of personal
property installed or placed by the Tanner Defendants on the real
property for any of the enumerated purposes.

As such, the Order of Sale grants Plaintiff relief to which
it is specifically entitled under applicable case law and the Utah
Uniform Commercial Code. The definition of "personal property" set
forth in the Order of Sale tracts nearly verbatim the wording of
the Security Agreement under which Defendant Sherwood Associates
pledged as additional security for the repayment of the
indebtedness evidenced by the Note all "present and future"
machinery, equipment, material, appliances and fixtures "now or
hereafter" installed or placed by Sherwood Associates in the
subject property (including all proceeds thereof). Appendix E.
Defendant Sherwood Associates then transferred its rights in
Plaintiff’s collateral to the Tanner Defendants pursuant to the
Sale Agreement between Sherwood Associates, Darrell D. Tanner, and
the Osmond Brothers Partnership, record at 265, and the Addendum
to Guaranty executed by Darrell D. Tanner, Appendix G. Such

transfer is permitted by Utah Code Ann. § 70A-9-311 (1980) which
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provides: "[t]he debtor’s rights in collateral may be voluntarily
or involuntarily transferred. . . ."
Utah Code Ann. § 70A-9-306(2) (1980) provides:
[A] security interest continues in collateral
notwithstanding sale, exchange or other disposition
thereof unless the disposition was authorized by the
secured party in the Security Agreement or otherwise, and
also continues in any identifiable proceeds including
collections received by the debtor.
Where the security agreement covers after-acquired property, the
security interest also continues in or attaches to the after-
acquired property of the transferee of the collateral. Inter

Mountain Ass’'n of Credit Men v. Villager, Inc., 527 P.2d 664, 670-

71 (Utah 1974); Smiley v. Wheeler, 602 P.2d 209, 211-12 (Okla.

1979); American Heritage Bank & Trust Co. v. O. & E., Inc., 40

Colo. App. 306, 576 P.2d 566, 568 (1978).

In Villager, Inc., the Court relied not only on the provisions
of Utah Code Ann. § 70A-9-306(2) (1980), but also the fact that the
security agreement expressly provided that the parties therein
should include the successors or assigns of the parties in
concluding that the after-acquired property of the transferee or
assignee was subject to the security interest. 527 P.2d at 670-
71. The Security Agreement in this case contains a similar
provision. It states: "This Agreement binds each Debtor, their
respective heirs, personal representatives, successors, and
assigns, and inures to the benefit of Secured Party, its successors
and assigns." Appendix E.

Further, the Security Agreement expressly prohibits the
disposition of the collateral without the written consent of the

secured party, Plaintiff. Appendix E. In general, there must

2088-7L.PL2 36



either be actual prior or subsequent consent in writing by the
secured creditor manifesting a purpose to authorize the disposition
free of the security interest, in order for a court to find an
authorization permitting disposition free of the security interest
within the meaning of § 9-306(2) of the Uniform Commercial Code.
Central California Equipment v. Dolk Tractor, 78 Cal. App. 3d 855,
144 Ccal. Rptr. 367, 371 (1978). Mere acquiescence is insufficient.
Id. Wwhile the "or otherwise" language of § 9-306(2) permits an
implied agreement, such an agreement should be found with extreme
hesitancy and should generally be limited to the situation of a
prior course of dealing with the debtor permitting disposition.
Id. See also Matter of Matto’s, Inc., 8 Bankr. 485 (Bankr. E.D.
Mich. 1981) (the term "otherwise" is not satisfied by any form of
consent which does not clearly and unambiguously authorize
disposition of the collateral free of the security interest).

The Addendum to Guaranty, Appendix G, specifically provides
that the transfer of the collateral to the Tanner Defendants -is
subject to the following reservations of rights by Plaintiff:

[Tlhe Guarantors and Sherwood are in no way released,

discharged or excused from performance under any of the

Loan Documents including their respective obligations in

connection with the payment of the indebtedness.

"Loan documents" is defined as the Trust Deed Note, the Trust
Deed with Assignment of Rents, and other documents executed by
Sherwood and/or the Guarantors in connection with the loan.
Furthermore, Tanner guaranteed and agreed to pay any and all sums
owing to Plaintiff "as evidenced by . . . all of the Loan Documents

and other documents evidencing the Indebtedness or executed in

connection therewith by Sherwood and/or the Guarantors." Appendix
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G. The Security Agreement executed by Defendant Sherwood
Associates 1in connection with the loan is one of the 1loan
documents. Not only did Plaintiff not manifest a purpose to
authorize the transfer of the collateral free of the security
interest, but the parties agreed that the transfer would be made
subject to the security interest. Under such circumstances, the
transfer of the collateral is made subject to the security interest
of the creditor. See Matter of Franchise Systems, Inc., 46 Bankr.
158 (Bankr. N.D. Ga. 1985), In re Southern Properties, Inc., 44
Bankr. 838 (Bankr. E.D. Va. 1984).

With respect to the Tanner Defendants’ remaining contention
that Plaintiff did not pray for the sale of any personal property
added by the Tanner Defendants, the law in Utah is clear that

every final judgment shall grant the relief to which the

party in whose favor it is rendered is entitled, even if

the party has not demanded such relief in his pleadings.

Utah R. Civ. P. 54(c)(1).

Plaintiff specifically asserted in its Complaint that
"Plaintiff is entitled to foreclose its [security] interest as
provided by law and to apply the proceeds of the sale to the
indebtedness evidenced by the Note." Record at 1. As previously
discussed, its security interest continued in the collateral sold
to the Tanner Defendants and the personal property added to the
real property by the Tanner Defendants. Plaintiff’s assertion that
it was entitled to foreclose on the security interest includes
foreclosure on the additions made by the Tanner Defendants. The

Order of Sale properly granted Plaintiff relief in the form of the

directed sale of the personal property added to the real property
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by the Tanner Defendants, despite any alleged failure to include
such claim for relief in the prayer for relief. Record at 589.

The Order of Sale provides for the sale of any personal
property placed on the premises by the "Debtor" and requires no
clarification inasmuch as the Tanner Defendants are debtors
pursuant to the Security Agreement. In the alternative, if the
case should require remand to clarify the Order of Sale, the Court
should direct that the Order of Sale provide that Plaintiff is
entitled to foreclose on the personal property placed on the
premises by the original debtor, Sherwood Associates, and its
successors and assigns which include Darrell Tanner and the other
Tanner Defendants.

CONCLUSION

The 1985 amendment to Utah Code Ann. § 57-1-31 was remedial
in nature and thus applied retroactively to the Trust Deed and
related 1loan documents executed in favor of Plaintiff.
Accordingly, since Plaintiff had accelerated the entire principal
balance, accrued interest and other charges on November 30, 1987,
and had clearly elected, by its November, 30, 1987 letter to
judicially foreclose the Trust Deed, Ridge Athletic Club’s tender
of the delinquency was untimely and inadequate. The 1985 amendment
withdrew any right the Defendants may have had to cure a
delinquency prior to the entry of a decree of foreclosure.

In addition, even if the 1985 amendment to § 57-1-31 operated
prospectively, Ridge Athletic Club’s tender was inadequate as a

matter of law since neither Ridge Athletic Club nor Darrell Tanner
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had the ability on the date of the tender to pay the tendered
amount.

Plaintiff has a security interest in any personal property
added by the Tanner Defendants under terms of the Security
Agreement, Sale Agreement between Darrell Tanner, Sherwood
Associates and Osmond Brothers Partnership, and the Addendum to
Guaranty executed by Darrell Tanner. Consequently, Plaintiff’s
security interest in such personal property added to the real
property by the Tanner Defendants was properly foreclosed and
included in the Order of Sale.

Plaintiff respectfully requests that this Court affirm the
Order granting Summary Judgment, the Judgment and Decree of
Foreclosure and the Order of Sale in all respects.

DATED this QZEZ_ day of November, 1989.

SESSIONS & MOORE

(m%@

CLARK W. SESSIONS/\ Y~

CYNTHIA K. CASSELL

Attorneys for Plaintiff Washington
National Insurance Company
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CERTIFICATE OF SERVICE,k

I HEREBY CERTIFY that on the céﬁté’day of November, 1989, I

mailed four true and correct copies of the foregoing BRIEF OF

RESPONDENT, first-class, postage prepaid, to:
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Jackson Howard, Esq.
Leslie W. Slaugh, Esq.
HOWARD, LEWIS & PETERSEN
Attorneys for Appellants
120 East 300 North
Provo, Utah 84601
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APPENDIX A

PERTINENT PROVISIONS OF THE PRE-1985

VERSION OF UTAH CODE ANN. § 57-1-31
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Utah Code Ann. § 57-1-31 in pertinent part prior to
1985 amendment:

Whenever all or a portion of the principal sum of
any obligation secured by a trust deed has, prior to the
maturity date fixed in such obligation, become due or
been declared due by reason of a breach or default in the
performance of any obligation secured by the trust deed,
including a default in the payment of interest or of any
installment of principal, or by reason of failure of the
trustor to pay, in accordance with the terms of such
trust deed, taxes, assessments, premiums for insurance
or advances made by the beneficiary in accordance with
the terms of such obligation or of such trust deed, the
trustor or his successor in interest in the trust
property or any part thereof or any other person having
a subordinate lien or encumbrance of record thereon or
any beneficiary under a subordinate trust deed, at any
time within three months of the filing for record of
notice of default under such trust deed, if the power of
sale is to be exercised, or, otherwise at any time prior
to the entry of the decree of foreclosure, may pay to the
beneficiary or his successor in interest the entire
amount then due under the terms of such trust deed and
the obligation secured thereby (including costs and
expenses actually incurred in enforcing the terms of such
obligation, or trust deed, and the trustees’ and
attorney’s fees actually incurred) other than such
portion of the principal as would not then be due had no
default occurred, and thereby cure the default
theretofore existing and, thereupon all proceedings
theretofore had or instituted shall be dismissed or
discontinued and the obligation and trust deed shall be
reinstated and shall be and remain in force and effect
the same as if no such acceleration had occurred.
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APPENDIX B

PERTINENT PROVISIONS OF UTAH CODE ANN § 57-1-31

WITH 1985 AMENDMENT
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Utah Code Ann. § 57-1-31 in pertinent part following
1985 amendment:

(1) Whenever all or a portion of the principal sum
of any obligation secured by a trust deed has, prior to
the maturity date fixed in such obligation, become due
or been declared due by reason of a breach or default in
the performance of any obligation secured by the trust
deed, including a default in the payment of interest or
of any installment of principal, or by reason of failure
of the trustor to pay, in accordance with the terms of
the trust deed, taxes, assessments, premiums for
insurance or advances made by the beneficiary in
accordance with the terms of such obligation or of such
trust deed, the trustor or his successor in interest in
the trust property or any part thereof or any other
person having a subordinate lien or encumbrance of record
thereon or any beneficiary under a subordinate trust
deed, at any time within three months of the filing for
record of notice of default under such trust deed, if the
power of sale 1is to be exercised, may pay to the
beneficiary or his successor in interest the entire
amount then due under the terms of such trust deed
(including costs and expenses actually incurred in
enforcing the terms of such obligation, or trust deed,
and the trustees’ and attorney’s fees actually incurred)
other than such portion of the principal as would not
then be due had no default occurred, and thereby cure the
default theretofore existing and, thereupon, all
proceedings theretofore had or instituted shall be
dismissed or discontinued and the obligation and trust
deed shall be reinstated and shall be and remain in force
and effect the same as if no such acceleration had
occurred.
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APPENDIX C

TRUST DEED NOTE
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TRUST DEED NOTE

,éo 10T DESTROY THIS NOTE: lhen paid, this note, with Trust Ceed securing same, must be
surrendered to Trustze for cancellaticn, before reconveyance will be made.

Salt Lake City, Utah

U. s. $1,200,000.00
December 24th, 1979

FOR VALUE RECEIVED, the undersigned, jointly and severally, promise to pay in U. S. Funds
to the order of BETTILYON MORTGAGE LOAM CO., at its Salt Lake Office in Salt Lake City,
Utah or at such otler place, as the holder hereof may designate, OME MILLIOM TWO HUNDRED
THOUSAND and NO/10( = = = = = = = = = = = = = = =« = - - - DOLLARS (3$1,200,000.00) together
with interest from date at the ratle of ELEVEN and CNE-HALF {11.5%) per annum on the unpaid
principal, sa'd principal and interest payable in U. S. Funds as follows: TwWeLVE THOUSAND
EIGHT HUNDRED and MNO/100 = = = = = = = = = = = DOLLARS ($12,800.00) on the 1st day of
FEBRUARY, 1980, and the same amount on the same day of each succeeding month until JANUARY
1, 2000, when the entire unpaid principal with accrued interest shall become due and payable.
Each payment shall be applied first to accrued interest and the balance to the reduction
of principal. If any such installment or any part thereof is not paid within Five (5)
business days after the due date hereof, the undersigned shall pay, at the option of the
noider hereof, a "late charge" of SIX per cent (6%) of the delinquent installment to

cover the extra expense involved in handling delinquent payments.

If default occurs for Five (5) business days in the payment of said installments of prin-
cipal and interest or any part thereof, the holder hereof, at its option and without notice
or demand, may declare the entire principal balance and accrued interest due and payable,
whereupon the whole thereof shall bear interest at the rate of eighteen per cent (18%) per
annum, or highest rate permissible under the laws of the State of Utah.

If this note is collected by an attorney after default in the payment of principal or
interest, either with or without suit, the undersigned, jointly and severally, agree
to pay all costs and expenses of collection including a reasonable attorney's fee.

The makers, sureties, guarantors and endorsers hereby severally waive presentment for
payment, demand and notice of dishonor and nonpayment of this note, and consent to any
and all extensions of time, renewals, waivers or modification that may be granted by
the holder hereof with respect to the payment or other provisions of this note, and

to release of any security, or any part thereof, with or without substitution.

This note is secured by a Trust Deed of even date herewith. The undersigned expressly
states that this Trust Deed Note is made for business purposes.

PREPAYMENT PRIVILEGE:
The lodn will be closed to prepaywent for the first ten years. Thereafter, the Borrower

4111 be permitted to prepay the loan in full during the eleventh year at ]0 %, decreasing
1/2 of 1% per year to a minimum of 101%.

Loan year means any twelve-month period commencing on the first principal and interest
installment date, and on every yearly anniversary thereafter.

Thirty days written notice is required for any prepayment.

Jayment during foreclosure will constitute a prepayment. Such payments, to the extent
vermitted by law, will therefore include the premium required under the prepayment priv-
ilege, or, if at that time there shall be no privilege of prepayment, a premium of

ZLEVEN and ONE-HALF (11.5%) percent of the principal balance outstanding, shall be due

ind payable. In the event a tender of payment of the amount necessary to satisfy the entire
indebtedness evidenced by the Trust Deed MNote and Trust Deed is made at any time prior to
che sale under foreclosure of the Trust Deed, it will constitute an evasion of the pre-
rayment terms and be deemed to be voluntary prepayment.

SHERWOOD ASSOCIATES, a Utah Limited Partnership

yaé@«c57§2:¢( By ALM‘Q/4>J%%ﬁ?i2£

Wayné E. Pearce, General Partner David R. Stewart, General Partner




Pay to the order of: WASHINGTON NATIONAL
INSURANCE COMPANY, without recourse.
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TRUST DEED SR

With Assignment of Rents

THIS TRUST DEED, made tiis ......24th ... day of ... DECEMBER , 19.79.:

between SHERWOOD ASSOCIATES, A Utah Limited Partnership. .

...... , as TRUSTOR,

whose address is 4303 North Foothill Drive, . . . Provo, ... Utah ..
(Street nml number) (City) {State)

STEWART TITLE GUARANTY COMPANY, Provo, Utah as TRUSTEE,* and

BETTILYON MORTGAGE LOAN CO., Salt Lake City, Utah . . . . as BENEFICIARY,

} YWITNESSETH: That Trustor CONVEYS AND WARRANTS TO TRUSTEE IN TRUST,

WITH POWER OF SALE, the following described property, situated in .YTAH
N County, State of Utah: ) '

7Commencing at a point which is SOUTH 79.94 feet and WEST 980.57 feet from the Northeast

’ Corner og Section 19, Township 6 South, Range 3oEast, Salt Lake Base and Meridian; thegce
North 68 25' East 417.00 feet; thence North 84~ 57' East 160.00 feet; thence South 81~ 31'

52" East 102.97 feet; thence along the arc of 8 766.41 foot radius curve to the right

3 168.13 feet, the chord of which bears North 27° 17' 05" West 167.80 feet; thence along the

;arg of a 286.93 foot radius curve to the geft 137.72 feet, the chord of which bears North

2347 45' Vest 136.40 feet; thence North 48" 30' West 178.86 feet; thence along the arcoof a
©1002.77 foot radius curve to the Eight 166.26 feet, the chord of which bears North 437 45'
West 166.08 feet; thence North 39~ 00' West 250.32 feet; thence along the arg of a 2628.32
foot radius curve to the right 49.55 feet, the chord of which bears gorth 387 27" 34" Mest
49,55 feet; thence Sogth 527 04' 48" West 362.79 feet;thence Sogth 0~ 40' 42" West 335.65
feet; thence Sogth 207 24' 30" West 98.88 feet; thence Sogth 65° 06' 39" East 39.08 feet;
thence S8uth 357 52' 55" East 41.26 feet; thence Sguth 707 42' 19" East 53.96 feet; thence
Sogth 557 05" 10" East 54.25 feet; thence Sogth 257 31" 15" West 179.58 feet; thence Sguth
247 17' 45" East 58.84 feet; thence -South 64~ 06' 15" East 48.30 feet; thence North 50~ 17'
13"East 158.78 feet to the point of beginning.
Containing 10.788 acres.
LESS 0.410 acre of OSMOND BROTHERS (Parcel A) ., A Utah Partnership.

‘Commencing at a point which is North 425.65 feet and West 895.81 feet from the Northeast
Corner og Section 19, Township 6 South, Range 3 EasB, Salt Lake Base and Meridian; thence
Nosth 247 59' 48" West 158.00 feet; thence Sogth 657 00' 12" West 113.00 feet; thence South
24~ 59' 48" East 158.00 feet; thence North 65~ 00' 12" East 113.00 feet the point of beginning.
Containing 0.410 acres. ' ) .

' Together with all buildings, fixtures and improvements thercon and all water rights, rights of
way, easements, rents, issues, profils, income, tenements, hereditaments, privileges and appurtenances
thercunto belonging, now or hereafler used or enjoyed wiih said property, or any part thereol,
SUBJLECT, HOWEVER, to the right, power and authority hercinalter given to and conferred upon
Beneficiary to collect and apply such rents, issues, and prolits;

FOR THE PURPOSE OF SECURING (1) payment of the indebtedness evidenced by a pro-

missory nole of even date herewith, in the principal sum of $..1,20Q,000.00-. = 2.5 made by
Trustor, payable to the order of Beneliciary at the times, in the manner and with inlerest as therein
set forth, and any cxtensions and/or rencwals or modilications thereofl; (2) the performance of
cach agreement of T'rustor herein contained; (3) the payment of such additional loans or advances as
hercaller may be made to Trustor, or his successors or assigns, when evidenced by a promissory
note or noles reciting that they are secured by this Trust Deed; and (4) the payment of all suins
expended or advanced by Beneficiary under or pursuant to the terms hereof, together with interest
thereon as herein provided.

W QO 00
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*NOTE: Trus}on must be a member of the Utah State Bar: a bank, building an:l loan association or savings
and loan association authorized to do such business in Utah: a corporation authorized to do a trust business in
Utah; or a title insurance or abstract company authorized to do such business in Utah.



3Y:

. . . Page Two
" T0 PROTECT THE SECURITY OF TUIS TRUST DEED, TRUSTOR AGRELS:

1. To keep said property in good condition and repair; not to remove or demoalish any building thercon, to
complete or restore promptly and in good and workmanlike manner any building which may be constructed,
damaged or destroyed thercon; to comply  with all Laws, covenants and restrictions ,.n.-.nnk said property; not
to comut or peemit waste thereof; not to commit, sulter or permit any act upon said property in violation ol law; to
do all other acts which from the character or use of said property may be reasonably necessary, the specific
enumerations herein not excluding the general; and, if the loan sceured hereby or any part thereof is being ob-
tained for the purpose of linancing construction of improvements on said property, Trustor Turther agrees:

(a)  To commence construction promptly and to pursue same with reasonable diligence to complction
in accordance with plansg and specifications satislactory to Beneficiary, and

(b) To allow Bencficiary to inspect said property at all times during construction.
isentation to it of an uffnl.nvnt signed by Beneficiary, setting forth facts showing a default
numbered paragraph, is authorized to accept as true and conclusive all lacts and state-

Trustee, upon pr
by Trustor under thi
ments therein, and to act thercon hereunder.

2. To provide and maintain insurance, of such type or types and amounts as Bencliciary may require, on
the improvements now ex sting or_hercalter erected or placed on said propecty. Such insurance shall be carried
in companies approved by Beneliciary with loss p.xy.lhlu clauses in favor of and in form acceptable to l}cm‘hcmry
In event of loss, Trustor seall give iminediate notice to Be-eficiary, who may make proof of loss, and each insurance
company concerned is hereby authorized and dirceted to make payment for such loss directly (o Bencliciary
instead of to Trustor and Beneficiary jointly, and the insurance proceeds, or any part thereof, may be applied
by Beneficiary, at its option, to reduction of the indcbtedness hereby secured or to the restoration or repair of
the property damaged.

3. To deliver to, pay for and mainrain with Beneliciary until the indebtedness secured hereby is paid in full,
such cvidence of title as Beneficiary may require, including abstracts of title or policies of title insurance and
any extensions or renewals thercof or supplements thereto.

urity hereof, the title to

4.. To appear in and defend any action or proceeding purporting to affect the s
ary or Trustec elect to

said propcrtv or the rights or powers of Benefliciary or Trustee; and should Benef

also appear in or defend any such action or proceeding, to pay all costs and expenses, including cost of evi-

dence of title and attorney’s fees in a reasonable sum incurred by Beneficiary or Truslee..

5. To pay at least 10 days before delinquency all taxes and assessments affecting said propertly, including
all assessments upon water company stock and all rents, assessments and charges for water, appurtenant to or
used in connection with said property; to pay, when due, all encumbrances, charges, and liens with interest,
on said propecty or any part thercof, which at any time appear to be prior or superior hereto; to pay all costs,

fees, and expenses of this Trust.

6. Should Trustor fail to make any payment or to do any act as hercin provided, then Beneficiary or
Trustee, but without obligation so to do and without notice to or demand upon T'rustor and without relcasing
T'rustor from any obligation hereof, may: NMake or do the same in such manner and to such extent as either may
deem necessary to protect the sccurity hercof, Beneficiary or Trustee being authorized to enter upon said
property for such purposes; commence, appear in and defend any action or proceeding purporting to aflfect the
security hereof or the rights of powers of Beneliciary or Trustee; pay, purchase, contest, or cnmprnmise any
encumbrance, charge or lien which in the judgment of either appears to be prior or superior hereto; and in ex-
ercising any such powers. incur any liability, expend whatever amounts in its absolute discretion it may deem
necessary therefor, including cost of evidence of title, employ counsel, and pay his rcasonable fecs.

7. To pay immediately and without demand all sums expended hereunder by Beneficiary or Trustee,
with interest from date of expenditure at the rate of om per cent THEL) per annum until paid, and (hc repay-
ment therecof shall be secured herceby. e13hteen per cent g]g/% or h]ghest rate perm1ss

er the laws of tate of Utah.

IT IS MUTUALLY AGREED THAT:

8. Should said property or any part thereof be taken or damaged by rcason of any public improvement
or condemnation proceeding, or damaged by fire, or carthquake, or in any other manner, Bencliciary shall be
entitled to all compensation, awards, and “other payments or relicf therefor, and shall be entitled at its option
to_ commence, appear in and prosccule in its own name, any action or proceedings, or to make any compro-
mise or settlement, in conncction with such taking or damage. All such compensation, awards, damages, rights
of action and proceeds, including the procceds of any policies of fire and other insurance \l'fcchn" said property,
are hercby assigned to Bencficiary, who may, after deducting therefrom all its expenses, including a((nrnuys fees,
‘apply the same on any indebtedness secured hereby. Trustor agrees to execule such further assignments of any
‘compensation, award, damages, and rights of action and proceeds as Beneficiary or Trusltee may ‘require.

9. At any time and from time to time upon writtten request of Benefliciary, payment of its fees and pre-
sentation of this T'rust Deed and the note for endorsement (in case of full reconveyance, for cancellation and
retention), without affecting the liability of any person for the payment of the indebtedness secured hereby,
Trustece may (a) consent to the making of any map or plat of said property; (b) join in granting any ease-
ment or creating any restriction thereon; (¢) join in any subordination or other agreement aifecting this Trust Deed
or the lien or charge thercof; (d) reconvey, without warranty, all or any part of said property. The grantee in
any reconveyance may be described as “(he person or persons entitled thereto”, and the recitals therein of any
matters or facts shall be conclusive proof of truthfulness thereof. Trustor agrces to pay reasonable Trustee’s
fees for any of the services mentioned in this paragraph.

10. As additional security, Trustor hereby assigns Bencficiary, during the continuance of these trusis, all
rents, issucs, royalti and profits of the property affected by this Trust Deed and of any personal property
located thercon. Until Trustor shall default in the payment of any indcebtedness secured lxcrchy or in the per-
formance of any agreement hereunder, Trustor Jhall have the right to collect all such rents, issues, royallies,
and profits earned prioc (o delault as they hccnme due and p'\y.uhlc It Trustor shall default as alovesaid,
Trustor’s right to collect any of such moneys shall cease and Bencliciary shall have (he right, with or wilhout
taking possession of the property alfected hereby, to collect all rents, royalties, issues, and profits. Mailure or
discontinuance of Benceliciary at any time or [rom time (o time to collect any such moneys shall not in any
manner affect the subsequent enforcement by Bencliciary of the right, power, and authority to collect the same.
Nothing contained herein, nor the excrcise of the right by Beneficiary to collect, shall be, or be construed to
be, an affirmation by Benc[iciary of any tenancy, lease or option, nor an assumption of liability under, nor a
subordination of the lien or charge of this Trust Deed to any such tenancy, lease or option.

11. Upon any default by Trustor hereunder, -Beneficiary may at any time without notice, either in
person, by agent, or by a recciver to be appointed by a court” (Trustor herehy consenting to the appointment of
Beneficiary as such receiver), and without regard to the adequacy of any sccurity for the indebledness hereby
secured, enter upon and take possession of said -property or any part thereof, in its own name suc for or
othierwise collect said rents, issues, and profits, including those past due and unpaid, and apply the same, less
costs and expenses of operation and collection, including rcasonable attorney’s fces, upon any indcebtedness
secured hereby, and in such order as Bencficiary may determine.

12. The entering upon and taking possession of said  property, the collecton of such rents, issues, and
profits, or the proceeds of fire and other insurance policies, or compensation or awards for any taking or
damage of said property, and the application or release thercof as aforesaid, shall not cure or waive any

default or notice of dcefault hercunder or invalidate any act done pursuant to such notice.

13. The failure on.the part nf Beneficiary to promptly enforce any right hercunder 5lull not opcrate as
a waiver of such right and the waiver by Beneficiary of any dc!‘.mll. shall not constitule a waiver of any other
or subsequent default. _

14, Time is of the essence hereof. U[)(ln (l( fault by Trustor in the payment of any ln(h.l»lcdncss secured here-
by or in the performance of any agreement hereunder, all sums secured hereby shall immediately become due
and payable at the option of Bencficiary. In the event of such default, Beneficiary may execute or cause Trustee
to exccute a written notice of default and of election to cause said property to be sold to satisfly the obligations
hereof, and Trustee shall file such notice for record in cach county wherein said properly or some |mrt or
parcel thereof is situated. Beneficiary also shall deposit with Trustee, the note and all documents evidencing
CX])Cndlw’CS securcd hereby.

SHERWOOD ASSOCIATES, A Utah Limited Partnership
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15. Trustors agree to provide and ma:utain the following insurance coverage written with '3
_companies having a Best's rating of A+ or A with mortgagee clauses in favor of the Benef1c1ary
1) Fire and Extended Coverage Insurance for the full insurable value.
2) Public Liability Insurance in amount and terms acceptable to Beneficiary.
3) Business Interuption Insurance in the amount of $533,000.00.
4) Other required insurance.
5) A1l policies shall be kept in force by the Borrower for the 1ife of the loan and
shall be held as directed by Beneficiary.
16. Trustor agrees that upon demand of the Beneficiary, Trustor will pay to Beneficiary on
the first day of each month until the note secured hereby is fully paid, together with and "~
in addition to the monthly payments of principal and interest set forth in the Trust Deed Note;
(a) An installment 2f the taxes and assessments levied or to be levied against said property,
and an installment.cf the premium or premiums that will become due and payable to renew the
insurance on the imj ~ovements on said property. Such installment shall be equal, respectively,
to the estimated premium or premiums for such insurance and taxes and assessments next due
(as estimated by Beneficiary) less all installments already paid therefore, divided by the
number of months that are to elapse before one month prior to the date when such premium or
premiums and taxes and assessments will become due. The Beneficiary shall use such monthly
payments to:the extent'that they will suffice to pay such premium or premiums and taxes and
assessments when due. Beneficiary or its Assignee will not pay Trustor interest with respect T
the funds held, as outlined above.
(b) A1l monthly payments mentioned in the preceding sub-sect1on (a) of Paragraph 16,
and all payménts to be made'under the Trust Deed Note securred hereby shall be added together
and the aggregate amount thereof shall be paid by Trustor each month on the date specified in
said Trust Deed Note for the payment of monthly installments in a.single payment to be allocatec
by Benef1c1ary to the following items in the order set forth:
-1 Taxes, assessments, insurance premiums;
.ii Interest on the indebtedness secured hereby;
iii Amortization of the principal of the indebtedness secured hereby
Any deficiency in the amount of any such aggregate monthly payment shal] constltute an event
of default under this Trust Deed. Cot
If the total of the payments:made by Trustor under (a) hereof shall exceed the amount of pay-
ments‘actually made by Beneficiary for taxes and assessments, or insurance premium, as the case
may be, such excess, at the election of Beneficiary, shall be credited on subsequent payments
to be made by' Trustor for such’items. If there shall be:a default under any of the provisions
of this Trust Deed'resulting in a sale of the property covered hereby, or if Beneficiary
acquires said property otherwise after default, Beneficiary may apply, at the time of the com-
mencement of:such proceedings, or at the time said property is otherwise acquired, the amount
then remaining to the credit of Trustor under (a) thereof, as a credit on the interest accrued
on the note to said date, and the ‘balance, 1f any, in reduction of the principal amount of
said indebtedness. .
17. Trustor agrees to supp]y Benef1c1ary a cert1f1ed annual operation statement for the sub-
ject property and copies of Sherwood Associates audited annual statements within ninety (90)
days after the close of each calendar or fiscal year during the term of this mortgage
Said statement shall contain at least the following information:
< A. -Current Rent Roll, Tenant Roster * E. Federal & State Income Tax
B. Gross Rental Income B F. Operating Expenses in Reasonable Deta11
. C. - 0Other Income and Source © " G. Depreciation Deduction (for Federal Income Tax
D. Real Estate Taxes H. Insurance purposes)
The statements are to be prepared by a C.P.A. in good standing.
18. ' Upon the-occurence of any of the following events, the Beneficiary will have the right
to call the loan and make demand for payment of the unpaid principal and interest balance in
full, including Prepayment penalty as outlined in Paragraph 25.
(a) Failure of Trustors to furnish annual operation statements as provided in Paragraph 16.
Insolvency or business failure or the appointment of a permanent Receiver for any of the
Trustors or appointment of a Receiver for the property or an assignment for the benefit of cre-
ditors, by, or the filing of a.petition under bankruptcy, receivership, insolvency or debtor
relief or the pendency of any such petition undismissed for a period of 30-days against any
endorser or guarantor hereof.or any person now or hereafter liable, absolutely or contingently
for the payment of the whole or a part of this mortgage; (b) or in the event the described pro-
perty shall be sold or if any person shall gain an interest in the property by deed, contract
or other conveyance without prior written consent of Beneficiary, or by operation of law.

‘,.
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19. EMIMNENT DOMAIN:

The proceeds of any award or claim for damages, direct or consequential, in connection
with any condemnation of or injury to the property, or part thereof, or for conveyances
in lieu of condemnation, are hereby assigned and shall be paid to the Beneficiary.

20. Trustor agrees that in the event any of the subject property is sold during the term of
this Trust Deed, without the prior written approval of the Beneficiary, the Beneficiary rese
the right to either call the loan or approve the purchaser as a satisfactory purchaser or
trustor. Trustor agrees that no secondary financing is permitted on the secured property
without the orior written approval of the Beneficiary. Approval or disapproval of the above
shall not be unreasonably withheld by the Beneficiary.

21. UNIFORM COM' ERCIAL CODE: ‘

It is agreed thaw if any part of said premises is of a nature so that the security

interest therein can be-perfected under the Uniform-Commercial Code, at adopted and in eiiect
from time to time in Utah, this instrument shall constitute a Security Agreement -and Trustor
agrees to join with the Beneficiary in the execution of -any financing statement and to execut
any other instruments that may be required for the perfection or renewal of such security int
est-under said Uniform.Commercial Code.

22.- ASSIGNMENT OF RENTS AND PROFITS:

As additional security and collateral for the indebtedness secured by -this Trust Deed; trustc
agrees to the terms and conditions of the Assignment of Rents and Profits of even date execut
ed by the trustor covering the subject property.

23. -That as additional and collateral security for the payment-of the indebtedness, “Trustor
hereby assigns to Beneficiary all of the-bonus, rents, royalties, 'rights and benefits accru-
ing under all o0il, gas or mineral leases on said property, or which may hereafter be placed
thereon, including all water and riparian rights, and the lessee or assignee or sublessee 1is
hereby directed upon production by the holder of the-indebtedness secured hereby of a certif-
jed copy thereof, to pay said bonus, rents, royalties,-rights, -and-benefits to the owner of
said debt; this provision to become effective, however, only upon secured, such direction to
terminate and become null and void upon payment of the indebtedness hereby secured. Any amou
received by Beneficiary under this provision shall be applied to the reduction of 1ndebtedne>
secured hereby.

24. The Trustors hereby waive any and all rights of redemption from sale under any'order or
decree of foreclosure of this Trust Deed on its behalf and on behalf of each and every person
except decree or judgment creditors of the Trustors; acquiring any interest in or title to tn
premises subsequent to the date of this Trust Deed. Trustor hereby waives any and all redemp
tion rights in the event of Foreclosure.

25. PREPAYMENT PRIVILEGE: :

The Toan will be closed-to prepayment for the first ten years. Thereafter the Borrower will
be permitted to prepay the loan in full at 105%, decreas1ng 1/2 of 1% per year to a minimum
of 101%.- - Loan year means any:twelve-month per1od commencing -on the first prlnc1pa1 and 1n-
terest instaliment date, and on every yearly anniversary thereafter. :

Payment during forec]osure will constitute a prepayment. ‘'Such payments, to the extent perm-
itted by law, will therefore include the premium required under the prepayment, a premium of
11.5 per cent of the principal .balance outstanding, shall be due and payable.-.In the event

a tender of payment of the amount necessary to satisfy the-entire indebtedness evidenced by
the Trust Deed Note and Trust Deed is made at any time prior to the sale under foreclosure of
the Trust Deed, it will const1tute an eva51on of the prepayment terms and be deemed to be a
voluntary prepayment. -

26. After the .lapse of such time as may then be requ1red by law following-the recordation of
said-notice of default, and notice of ‘default and notice of sale having been given at‘then
required by law, Trustee, without demand on Trustor, shall sell said property on the date and
at the:time and place designated in said notice of sale, either as a whole or-in seperate
parcels,-and in such order as it may determine (but subject to any statutory right of Trustor
to direct:the order in which such property, if consisting of:several known lots or parcels,
shall be sold), at public auction to the highest bidder; the purchase price payable in lawful
money of the United-States at the time of sale. The person conducting the sale may, for

any cause he deems expedient, postpone the sale from time to-time until it shall be complet-
ed and, in every case, notice of postponement shall be given by public declaration thereof
by such person at the time and place last appointed for the sale; provided, if the sale is
postponed for longer than one day beyond the day designated-in the notice of sale, notice
thereof shal) be given in the same manner:'as the -original notice of sale. Trustee shall
execute and deliver to the purchaser its Deed conveying said property so sold, but without

" SHERWOOD ASSOCIATES, a Utah Limited Partnership
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any covenonc or wdarranty, express . implied. The recitals in the Deed ot any mattars or
facts she'l be conciusive proof of the truthfulne.s thereof. Any person, including Benefic-
iary may bid at tha sale. Trustee shall apply the proceeds of the sale to payment of (1)

the costs and expenses of exercising the power of sale and of the sale, including the pay-
ment of the Trustee's and attorney's fees; (2) cost of any evidence of title pracured in
connection with such sale and revenue stamps on Trustee's Deed; (3) all sums expended under
the terms hereof, not then repaid, with accrued interest at 18% per annum or highest rate
permissible under the laws of the State of Utah from date of expenditure; (4) all other sums
then secured hereby; and {5) the remainder, {if any, to the person or persons legally entitled
thereto, or the Trustee, in its discretion, may deposit the balance of such proceeds with

the County in which the sale took place.

27. Upon the occurance of any default hereunder, Beneficiary shall have the option to declare
all sums secured hereby immediately due and payable and foreclose this Trust Deed in the
manner provided by law for the foreclosure of mortgages on real property and Beneficiary
shall be entitled to recover in such proceesing all costs and expenses incident thereto
including a reasonable attorney's fee in such amount as shall be fixed by the court.

28. Beneficiary may appoint a successor trustee at any time by filing for record in the.
office of the Ccunty Recorder of each county in which said property or some part thereof

is situatéd, a substitution of trustee. From the time the substitution is filed for record,
the new trustee shall succeed to all the powers, duties, authority and title of the trustee
named herein or of any successor trustee. Each such substitution shall be executed and
gck?ow]edged, and notice thereof shall be given and proof thereof made, in the manner provided
y Tlaw. .

29. This Trust Deed shall apply to, inure to the benefit of, and bind all parties hereto,
their heirs, legatees, devisees, administators, executors, successors and assigns. A1l obli-
gations of Trustor hereunder are joint and several. The term "Beneficiary" shall mean the
owner and holder, including any pledgee, of the note secured hereby. In this Trust Deed, when-
ever the context requires, the masculine gender includes the feminine and/or neuter, and the
singular number includes the plural.

30. Trustee accepts this Trust when this Trust Deed, duly executed and acknowledged, is made
a public record as provided by law. Trustee is not obligated to notify any party hereto of
pending sale under any other Trust Deed or of any action of proceeding in which Trustor,
Beneficiary, or Trustee shall be a party, unless brought by Trustee.

31. This Trust Deed shall be construed according to the laws of the State of Utah.

32. The undersigned Trustor request that a copy of any notice of default and of any notice
of sale hereunder be mailed to him at the address hereinbefore set forth.

SHERWOOD ASSOCIATES, A Utah Limited Partnership

BY: LQ&A/M&OP m BY: MN;«/“-’{?‘ 72 et

DAVID R. STEWART, General Partner WAYNE E. PEARCE, General Partner
STATE OF UTAH )
: SS.
COUNTY OF  UTAH )

On the .24TAday~af December , 1979, personally appeared before me DAVID R. STEWART, who
being”byime; dyly*sdorn did say that he is a General Partner of SHERWOOD ASSOCIATES, A Utah
Limited\Partnership. and that the foregoing instrument was signed in behalf of said Partner-
ship’ by authopity-of “its articles of Partnership, and said DAVID R. STEWART, acknowledged to
me that said Partnership executed the same.

My c)onyli‘s's,jo\h ‘ek;{j-’r\s.' . J['/av\\/« ,,ﬂ_ W—h

w s Notarp Public residing at:

8180
LR G Hovt S, Wimer,  Bountiful, Utah

T

,"t.{ ot v

RAKTERYTYY

STATE OF UTAH )
COUNTY OF  UTAH )

On the _.24thm..day of December , 1979, personally appeared before me WAYNE E. PEARCE, who
being. by me Uty sworn did say that he is a General: Partner of SHERWOQD ASSOCIATES, A Utah
Limitea\RqﬁtHEnSH?é;.and that the foregoing instrument was signed in behalf of said Partner-
ship By duthorityo¥ its articles of Partnership, and said WAYNE_E. PEARCE, acknowledged to
me that syiﬂAP?qrneréhip executed the same.

L T ' A/;Z/

My “£ommission expires: oy VY e

3f;§§f£;;'1/§/807;’ Nvtary Public residing at:

AR AN\ Hoyt S. Wimer, Bountiful, Utah

reiiiene

o9U972
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legal owner and holder of the note and all other indebtedness secured
‘ther with all other indebteduess seeured by
and you are hereby requested and directed. on payvment
to vou under the terms of said Trust Deed, to cancel said note above
il other evidences of indebtedness secured by said Trust Deed delivered to vou
herewith, together with the said Trust Deed, and to reconvey, without warranty, to the parties

said Trust

designated by the terms of said Trust Deed, all the estate now held by you thercunder.

Dated

Mail reconveyan
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PROAISSORY NOTE (Interest)

The undert qned o nly ond teverally p om se lo poy o Ne order ol
" Utoh or gl uch other place at he holder hereol moy des gnote

ot
Dollarsy (3 ) poyoble as foliows

in wetag the sum of

1 (her bo h belore and ofter judqment w I1h nlerest on the unpa d balonce thereol | om dale wall po d of the rate of per cont | )
logelthel
pez onnum nalerest poyeb e o1 (o lows
Prepoyment of this nole w ih alerest 1o dole of poyment moy be made ol any I me w il out penoily
the ploce

It Ihe holder deems hell ntecure or [ delovil be mnde n poyment of the whole or any pot of aay nttaliment al the t me when o
he ent e uapo d balonce w Ih alerest o1 aloertad thall ol the clecton of he holder

hen
o n y ond

where The jome becomes due ond payable at aloreso d

hereof ond w thout nolce of 10 d elect on ol -ance become due and pa able In evenl of any tuch delault or accele a on lhe uvadery cned

severally ogree to pay o the holder hereol a onable ottorney s lees legol cxpenter and lawlul callect an cosls a oddtlon 1o all o her sums due

herev der
Presentmen! demand prolest nolce of d thonor and exlenton of Inc w “cul nolce are hereby woved ond the underigned cansenl lo the

release of ony secv Iy or any part Ihereal w th or wtho | sub 1 tul on

Add €33 e —— -
Address o - - - - - - e - - - - - e ceere e e ve = -
Address e e - e T inmemadi st - - - - - e — e evee seemeee e eee mesmem e -

This Security Agreement 1s part of th

attachedUCC-1 Financing gtatemen of SECURITY AGREEMENT

even date. (Equipment, Consumer Goods and Fixltures, But Not Motor Vehicles)
“,h.m__?f?h__..ao,o;_DECE”BER e 1o 79 SHERVOOD ASSOCIATES, A UT _LIMITED PAPT{EPSHIP
blor hereby ogrees with ond granis lo BETTILYQL MOR.TGAGE LOAN CO —s Secured Parly o securily Inlerest in the follow ng property

11 present and future machinery, equipment, material,-appliances and fixtures now or hereafter
nstalled or placed by Debtor in the premises for the generation and distribution of air, water,
eat, electricity, light, fuel or refrigeration, or for ventilating or air-conditioning purposes,
r for sanitary or drainage purposes, or for the erclusion of vermin or insects, or for the re-
oval of dust, refuse of garbage, and including all awnings, windo/shades, drapery rods and
~ackets, screens, floor coverings, incinerators, carpeting and all furniture and fixtures used

1 the operation of the buildings, together with all additions to, substitutions for, changes in
~ replacements of the whole or any part of any or all of said articles of property.

4 ail addil ons ond occess ons therelo herein collechively called the Collaterol 1o secure oll Deblor s present and fulure debls obl gal ons ond 1eb 11 es of what

¢ naturs to Secured Parly (the Oblgalons ), Includ ng the note sxscuted by Deblor to Secured Partly n the amouat of $..1,200,000.00 and Debtors

gat ons herounder
A WAPRANTIES

Debtor warronts
1 USF — The Collateral s used or bought for use pr monly for (check one): O personat fomily or household purposes m hus ness [J farm ng operatons

2 PURCHASE MONEY — If checked here [J the Collaterol 13 be ng ocqu red by Debtor with the proceeds of a loan from Secured Parly, whch proceeds w il
13ed for no other purpose and Secured Porly may disburse such proceeds d reclly 1o the seiler of the Collateral
3 LOCATION OF COLLATERAL — The Colloteral w il be kept w th n the Slate of Ulah at the oddress below Deblar s 1 gnature {or if not at
i
4_“03 NO FOOth.‘ ]]_ Dr Pro /0) ,Utah 8460] —~ =~ ) and wlil not be removed therefrom w lhout pror wrillen consent of Sacured Party
4  MOBILE EQUIPMENT — If any Collaleral is equ pmenl normally used In bus ness or forming operal ons 1n more than one state Deblors ch of place of
Deblor

—_— e —— = e = e v e )

~ess s a! the address below Deblor 1 1 gnoture {or If nol ot .. .
mmed ately g ve wr llen nol ce 1o Secured Parly of ony chango n such ch ef place of bus ness
5 FIXTURES — The Collateral is nol o lached or 1o be allached lo real aslale vnless checked here [J (Bolonce applcable only f box checked ) If the Col

3 13 or will become o { xture lo real estate the legal descriphion of such reol estate 1s» _FOR LEGAL DESCRIPTION SEE BELOY .. ..
|ha nome of the record owner of such real estata s OHERIOOD_ASSOCIATES, A UTAH LIMITED PARTNERSHIP | _ __  and Deblor

furn sh Sccured Parly w ih disclo mers 3 gned by all porles hov ng interesls n the real estote which are pror to the Interast of Secured Parly na the Collaleral
6 OWRMEPSHIP — Debtor hos clear 11le to the Collaleral Iree of all encumbrances and securily interests other than this Agreement

B PERSONS BOUND

Eoch person signing this Agreement other than tha Secured Parly, Is @ Deblor and all obl gations of all Deblors are joint and several

C OTHER PROVISIONS

LEGAL DESCRIPTION
SEE ATTACHED EXHIBIT "A"

OGS 208T 0og

THIS AGREEMENT INCLUDES ALL THE PROVI?A}&&{ LS\{)T}\I§S¥6%I ﬁ l,D% TAH LIMITED PARTHERSHI
= o

d Portyy BETTLIAYON MORTGAGE LOAN €O oo o . Deblons G . et
/zzf /{5 y/}/%§§;~z:§> P ORVID R STEUAR , General Partner

- =/ I 3% e ottt e —
H /b} werf/V1ce Presi Ao

. Wh dent
Debtors {AY(‘){ < ""ﬁ“"‘{

W 3330J. 2100 SOu o

Salt Lake City, Utah 84115 € E.”PEARCE, General Partner™ 7~ 773

Oz

€O - SCCURITY AGALCMENT OTHIR THAN MOTOR VEMS



ADDITIONAL SECURITY AGREEMENT PROVISIONS

1. FILING — Deblor warrants that there is no financing slatement now on lile in any public olfice covering any of the Collateral or ony of Ihe proceeds thereol
and 1o long as any of the Obligations remain vnpaid, Oeblor will naot esecute a finoncing atement or securily ogreemen! covering the Colloterol with anyone
other than Secured Parly. Deblor agrees o 1ign and deliver ona or more linancing itolements or supplements thereto or other instruments os Secured Porty moy
fram time fo lime require to comply with the Utah Unilorm Commercial Code or olher applicable luw or to preserve, protect ond enforce the sccurily interest of Se.

.

cured Porly and to pay all coits of liling such slatements or instruments. Secured Porly is authorized 10 1ign such slalements or instruments for Deblor.

2. CARE OF PROPERTY — Deblor thall: keep the Collateral in good repair and be responnble for any loss or domoge to il; keep il free from all I-enl,.
encumbrances and security inlerests; poy when due oll laxes, license fees and olher charges upon il not sell, misuse, conceal or in any way ditpose of it or permit
il to be used unlawlully or (or hire or conlrary ta the pravitions of any inturance coveroge; nat permit il lo beczme a fixlure or an accession lo olther goods excep!

as pecificolly aulhorized in writing by Secured Parly, Lloss of or domage 1o the Collateral sholl not release ! cblor from any of the obligations.

3. INSURANCE — Debtor ogrees, at Sis expense, to insure the Collaterol avainii lois, domage, thelt (and tuch other risks as Secured Parly moy require) lo
the (ull insuroble volue thereol with insurance :tnpcnies ond under policies and in form solisfoclory 1o Secured Porty. Proceeds ‘rom the insurance shall be poyable
to Secured Parly as ils interest moy oppear on  cll policies shall provide for 10 days minimum wrilten cancellation notice 1o Secured Parly. Upon request, policies
or certilicates altesting the coverage shall be d-.,osited with Secured Party. Insurance proceeds may be opplied by Sccured Porly loward foyment of any of the
Obligations, whether or nol due, in such order cf opplicotion as Securcd Party may determine.

4. RIGHT TO PROTECT — If Debtor fail: lo aoke any payment or perform any act required by this Agreement or which Sccured Parly deems odvisoble to pre-
serve the Collateral or the priority or perfection of the Secured Porty's securily intercst, Secured Party moy advance funds for the same and such advonces sholl be

one of the Obligations secsred hereby and shall be immediotely payable with o finance charge thercon ot the maximum law(ul rate or, il any of the Qbligations

secured hereby constii?h’a consumer | K itorm Consumer Credit Gode. ol the highes) onnual percenlage rale applicable to
any such Ob.,ga,;o,,}-_y{-‘urther identitied by Exhibit "AT -"Legal Description Q ?)K! we )

5. DEFAULT — Debtor sholl be in defoult hereunder il any of the following evenls occur: (1) Debtor foils 1o '‘poy any of the Obligations when due; (2)
Dcblor foils to perform any underlaking or breoches any warronty in this Agreement or in any of the Obligations; (3) any slolement, representalion or warronly
of Deblor herein or in any other wriling ot any time furnished by Deblor to Secured Party is unlrue in ony material respect when made; (4) Deblor becomes insolvent
or unoble 10 pay debts os they moture or makes an assignment for the benelil of creditors or any proceeding is instituted by or ogainst Debtor olleging that Deblor
is insolven! or unable 1o poy debls os they mature; (5) entry of any judgment agoinst Deblor; (6) death of Deblor who is o nolural person or of any partner of

oan under the provisions of |he Utoh U

Debtor which is a partnership; (7) dissolvlion, merger or consolidation or Ironsfer of o substantial part of the properly of Debtor which is a corporotion or o parl-
nership; (8) an altachment, gornishment, execution or other process is issued or o lien filed ogainst any property of Debltor; (9) Iransfer of any interest in ony of
the Collaleral without the wrillen consent ol Secured Parly; (10) ony of the Collateral is lost, stolen or materially domaged; (11) Secured Party shall deem itself
insecure for ony reason whalsoever. Waiver of ony defaull sholl not constitule o woiver of any 1ubsequent defoull.

EMEDIES — Upon“the occurrence of any defoull hereunder and ot any lime thercolter oll of the Obligations shall, ot the elcction of Secured Porly and

6. R
wilhout notice of such election, become immediotely due and payable and Securcd Porly shall hove the remedies of a secured porly under the Utah Uniform Com-

merciol Code or other opplicable low, ond: (1) Secured Parly sholl hove the right 1o enter upon ony premises where the Colloterol may be ond toke possession
thereof; (2) Debtor shall, if requested by Secured Party, assemble the Collateral ot o ploce designated by Secured Party; {3) Secured Party may sell, lease or other-
wise dispose of any or oll of the Collateral and, after deducling the expenses incurrcd by Sccured Parly, including reasonable ottorneys’ fees and legol expenses,
bligations; (4) Secured Parly may give any nolice lo Deblor required by law by mailing such nolice, poslage prepaid, of least §

opply the residue ogainst the: O
doys before the event lo any oddress of Deblor set forth in this Agreement; and (§) Secured Party shall have the right immedialely and withoul prior notice or de-

mand 1o set off against the Obligotions, whether or not! due, oll money or other amounts owed by Secured Party in any capacily 1o Deblor and Secured Party sholl
be deemed lo have exercised such right of seloff ond lo have made o charge againit any such money or amounis immediately upon occurrence ol such defaull even
though such charge is entered in the books of Secured Party subsequent thereto. .

7. GENERAL — Secured Porty may inspect the Collateral wherever located at ony reosonoble lime. Secured Party is outhorized to dale this instrument and
fill in ony.blanks. All words vied herein sholl be construed to be of such gender and number os the circumstances require and all reierences lo Debtor shoil
include oll other persons primarily or secondorily liable hereunder. This Agreemcn! is governed by lhe lows of the State of Ulah. Deblor appoints the County Clerk

of the counly in which the place specificd in the oddress of Secured Parly is locoled, as agent for the purpose of accepling service of process in any action pertaia.
ing to this Agreement! and agrees that any such action may be brought in any court of said counly. Any provisions hereof found to be involid sholl not invalidate
es the enlire agreement between the parties and moy not be altercd or amended except by wrillen ogreement of the parlies.

the remainder. This Ag '
This Agreement binds each Debtor, their respeclive heirs, personal representatives, successors ond assigns, and inures 1o the benefil of Secured Parly, ils successors

and assigns.
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bears North 43° 45' West 166.08 feet;

A\ .

X y .
A Legal Description attached to read Exhibit "A" to UCC-1 Financing

Statement and Security Agreement dated December 24, 1979. AQ&Z?‘C08'7”

Commencing at a point which is SOUTH 79.94 feet and WEST 980.57
feet from the Northeast Corner of Section 19, Township 6 South,
Range 3 East, Salt Lake Base and Meridian; thence North 68° 25'
East 417.00 feet; thence North 84° 57' East 160.00 feet; thence

south 81° 31" 52" Bast 102.97 [fecet; thence along the arc of a
168,13 Veot, the ¢hord

706.41 foot radius curve to Lthe ripht
of which bLears North 27° 17' 05" West 107.80 leet; Lthence along
the arc of a 286.93 foot radius curve to the left 137.72 feet,
the chord of which bears North 34° 45' West 136.40 feet; thence
North 48° 30' West 178.86 feet; thence along the arc of a 1002.77
foot radius curve to the right 166.26 feet, the chord of which
thence North 39° 00' West
250.32 feet; thence along the arc of a 2628.32 foot radius curve
to the right 49.55 feet, the chord of which bears North 38° 27'
34" West 49.55 feet; thence South 52° 04' 48" West 362.79 feet;
thence South 0° 40" 42" West 335.65 feet; thence South 20° 24'
30" West 98.88 feet; thence South 65° 06' 39" East 39.08 feet;
thence South 35° 52' 55'" East 41.26 fect; thence South 70° 42°'
19" Fast 53.96 feect; thence South 55° 05' 10" East 54.25 feet;
thence South 25° 31" 15" West 179.58 fcct; thence South 24° 17
45" Bast 58.84 fect; thence South 64° 06" 15" kast 48.30 feet;

thence North 50° 17'

Containing 10.788 acres.

LESS 0.410 acre of OSMOND BROTHERS (Parcel A), a Utah Partnership.

Commencing at a point which is North 425.65 fecet and West 895.81
fcet from the Northecast Corner of Section 19, Township 6 South,

Range 3 East, Salt Lake Base and Meridian; thence Norcth 24° 59'

48" West 158.00 feet; thence South 65° 00' 12" West 113.00 fecet;
thence South 24° 59' 48" LKast 158.00 feet; thence North 65° Q0

12" East 113.00 feet the point of beginning.

Containing 0.410 acres.
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. : [ <!
e mrerrwy de U LU g g Ol hices Lo Ly pursuant to the Uml( l .

Commercial Code. L .

1. Debtor(s) {Last Name First) and addres\. " /Y— Secured Party(ies) and address(es)

T fee i3 3 syputig
SHERHMOGH ASSOCIATES A Ut. Limitpd BETTILYON MORIGAGE LOAN co. SEEL3 53PS
Pyrtnership . P.0. BOX 15743 it g
4203 Ho. Foothill Dr. SALT LAKE CITY, UTAH 84115 7 L EARVINR
Proyo,siifap 84601 ) .
Emp. Fed. 1.D. No. BLQM:;?
4, This Fmancmg Statement covers the following types (or items) of property: For F\ImgOfrflu‘:er (Ba:e :l:u:ne Number,
6. Sfrz:s”:at{::a'nﬂce and anq omce)
SEE ATTACHED SECURITY AGREEMENT OF EVEN
DATE FOR DESCRIPTION OF ADDITIONAL s ‘I‘ﬁ*e’i‘t'gzot‘ g’\Tég'éﬁL {_“5 ¢
SECURITY. s Sates AR &
— 2 Evanston, IL" 60201
The Secured party is is not_x_ a seller or ’ g:at.::eotfax paid to 5. Assignee(s) of Secured Party and
Purchase money lender of the collateral. Address(es)
This statement is filed without the debtor’s signature to perfect a security interest in collateral. (Check [g if so) .- Microfilm No.

D already subject to a security interest in another jurisdiction when it was brought into this state.

D which is proceeds of the original collateral described above in which a security interest was perfected:

Check if covered: Proceeds of Collateral are also covered.  [_] Products of Collateral are aiso covered. No. of additional Sheets presented:
Filed with the secretary of State of The State of Utah.
3. Maturity date {ifany):  1/1/2000 Approved by David S. Monson,

SHERUO0D ASSOCIATES,”A” UTAH LIMITED PARTHERSHIPY: overoor/Secraary of tat,tor e State of o
o o “007g

Dav1d R .‘:fewarf benerax Partner EHIL!Qn RiGi-tGE—tG-'“ L Nt
[/«/’ S AR AT S )
UAYNF E. pFARGEmture(s) of Debtor(s) N Signature(s) of Secured Party(les)

STANDARD FORM - FORM UCC-1. (4) SECURED PARTY COPY



[T s 7

.. C AU ESIANS ] ( . Securrd Party hes) and addicssies) — ( 7e SECOND RCCORUING
RN AQSOCIATES, a Utah i S ASHINGTON NATIONAL INSURANCE i . ANY :
imitea Partnership e

Investment Department : ¢
3053 No. Foothill Dr. Evanston, IL. 60201 2212
rovo, UT. 84601

ycial Security No

1. Fed. 1.0, No.___87-0334137

This statement refers to original Financing Statement bearing File No, 760 506
December 28 , January 1
‘ate Filed Maturity Date

O Continuation.

%XZOOO For F‘:iﬂq Otficer (Date, Time and Filing

Ollice
The original finaneing statement between the foregumqg Debtor and Secured Party, beaning file number shown above, is st effective.
D Termination, 2 >

a
Sccured narty no longer claims 3 sccurity interest under the financing statement bearing file number shown above
O Assignment.

The secured party’s right under the tinancing statement hearing lile number shown above to the property described in Item 10 have been assigned to the
assigne= whose name and address appears in liem 10
- Amendment.

Financing Statemnent bearing file number shown above is amended as set lorth in ltem 10

K "y .C
in e 10. S350
:] Partial Release Secured Party refeases the enllateral described in ftem 10 (eom the financing statement bearing lile numbeer shown above

Legal Description attached to read Exhibit "A" to UCC-1 Financing Statement and
Security Agreement dated December 24, 1979."

Additional Security Agreement provisions #4 to include the wording, "further
identified by Exhibit "A” - Legal Description attached" as outlined in C of the
provisions.

SHERW(GZOWGW — ___m—P érsh“l p No. of additional Sheets presented:
By: |

Y
ﬁ“’ Egggl 09& goggg % #8@nggﬁ1nqton Natio
Dzj R. Stewart, Gen Par%ner

- S nce m
lysez 5 /‘72/4Af~*—’*~— ) jy ?b a))aq-rnt~\/
natut nr Liarls) Giecrssary onlyyf item 84s apnlicable).
Fllmg’%ji p )ﬁpl?é ar %

1 mé?‘"“”"” of Secured Partyfies)
icer Ccopy BenicAtne. "$ANDARD FORM - FORM uee. 3 :

vy ¥0Of
,r.gr)cF w2081

Vice Pres.



07-01-06 (Rev. 1/77)

STANDARD FORM D
Keily Co. @ 10448

e, .'PUA'CTlONS: UNIFORM COM. - ACIAL CODE - FINANCING STATEMENT - M UCC-1

1. PLE/SE TYPE :='s farm, Fold only slong perforatian for mailing.

2. Remove Secured 2arty ang Dcutor copies and send other 3 coures with intarleaved carbion peper 10 the filing officer. Enclose tiling fee. The filing fee it $2.00 for each neme
listed in the Deblors biox weth Soc. Sec. No. and/or Emip. Fed. Tax | D. No., atherwise the lee is $10.00.

3. If the spce providad for any itemish on the form is inadequats the itemis) should be conunued on additional sheets, Prefershiy 5 X 8" or 8" X 10", Only one copy of such
20dditional sheets nesq be presented 10 the filing officer with 2 sat of thres copies of the financing stutement. Long scheuules of collaturst, indentures, eic., May be on any
3ize paper that is CONvenient for the secured party. Indicate the number of additionsl shevts attached.

4. 1t collareral is Crops or goods which are or are 1o becoms fixtures, duscribe ganeraslly the raJl estate and give name of record owner.
S. When a copy of the jecunity agreement is used as a financing statoment, it is requested that it be Ly & but set of these forms, without
extra tea.

6. At the time of originai tiling, tiling officar snouid return third copy 8t en acknowledgment. At a Ister thne, 3ecursd Parly may dats and sign Tumxn.uop Legend and use third
copy as 8 Termunation Siaiement.

This FINANCING STATEMENT is presented to a filing officer for filing pursuant to the Uniform
Commercial Code.

1. Debtor(s) {Last Name First) and address(es) | 2. Secured Party(ies) and address{es) —

RU00D ASSOCIATES A U, Limi ted " gerry) von morTaAGE LOAN CO. —o05%4

“tnership P.0. BOX 15749

3”0 FOOth“l Dr. SALT LAKE CITY,UTAH 84115
c‘malq nly [}601 .

Emp. Fed. 1.D. No. __87-0334137

4, This Financing Statement covers the following types lor items) of property:

SEE ATTACHED SECURITY AGREEMENT OF EVEN® of coppes price and Filing Office)

For Filing Officer (Date, Time, Number,

g
]
b
g
§
S

DATE FOR DESCRIPTION GF AOOITIGNAL s WASHINGTON NATIONAL INS.
SECURITY. Investment Department
$——— sales EVANSTON, I.60201

80G M o OB 008

. . t i .
The Secured party is is not_x_ a seller or g:al:;eofax paid to 5. Assigneel(s) of Secured Party and
Purchase money lender of the collateral. Adiress(es) -
This statement is filed without the debtor’s signature to perfect a security interest in collateral, {Check if so) Microfilm No.,
O already subject 10 a security interest in another jurisdiction when it was brought into this state. S
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GUARANTY

IN CONSIDERATION of the mortgage financing accommodations extended to SHERWOOD ASSOCIATES,
A Utah Limited Partnership, (hereinafter referred to a "Borrower"), by BETTILYON MORTGAGE
LOAN CO., (hereinafter referred to as "Lender"), upon real estate described as follows,

t it: .
C&nxgncing at a point which is SOUTH 79.94 feet and WEST 980.57 feet from the Northeast

Corner og Section 19, Township 6 South, Range 3 East, Salt Lake Base and Meridian; thegce
North 68~ 25' East 417.00 feet; thence North 84% 57' East 160.00 feet; thence South 81° 31
52" East 102.97 feet; thzonce along the arc of 8 766.41 foot radius curve to the right

168.13 feet, the chord of which bears North 27° 17' 05" West 167.80 feet; thence along the
arg of a 286.93 foot radius curve to the seft 137.72 feet, the chord of which bears North

34" 45' West 136.40 feet; thence North 48~ 30' Mest 178.86 teet; thence along the arcoof a
1002.77 foot radius curve to the Eight 166.26 feet, the chord of which bears North 43~ 45'
West 166.08 feet; thence North 39~ 00' West 250.32 feet; thence along the arg of a 2628.32
foot radius curve to the right 49.55 feet, the chord of which bears gorth 387 27' 34" West
49,55 feet; thence Sosth 529 04' 48" West 362.79 feet;thence Sogth 07 40' 42" Vest 335.65
feet; thence Sogth 207 24' 30" West 98.88 feet; thence Sogth'65 06' 39" East 39.08 feet;
thence 58uth 357 52' 55" East 41.26 feet; thence 58uth 707 42' 19" East 53.96 feet; thence o
South 557 05' 10" East 54.25 feet; thencg South 25~ 31' 15" West 179.58 feet; thenge South 24
17' 45" East 58.84 feet; thence South 64~ 06' 15" East 48.30 feet;.thence North 507 17' 13"
East 158.78 feet to the point of beginning.

Containing 10.788 acres.

LESS 0.410 acre of OSMOND BROTHERS (Parcel A) ., A Utah Partnership.:

Commencing at a point which is North 425.65 feet and West 895.81 feet from the Northeast
Corner og Section 19, Township 6 South, Range 3 EasB, Salt Lake Base and Meridian; thence
Nogth 247 59' 48" West 158.00 feet; thence Sogth 65~ 00' 12" West 113.00 feet; thence South
24° 59' 48" East 158.00 feet; thence North 65  00' 12" East 113.00 feet the point of beginning

Containing 0.410 acres.

and as an inducement to Lender to extend said financing accommodations, the undersigned
Guarantors do hereby jointly and severally guarantee to Lender (1) prompt payment, when
due of any sums of money owing by Borrower to Lender by reason of a certain Trust Deed
Note dated December 24, 1979, and executed by Borrower in favor of BETTILYON MORTGAGE LOAN
CO0., in the principal sum of ONE MILLION TWO HUNDRED THOUSAND DOLLARS AND NO/100- - = -- -
($1,200,000.00); (2) the full and timely performance of the terms and provisions of any
instrument securing the payment of said Trust Deed Note; and (3) prompt payment, when

due, of any and all sums of money at any time owing by Borrower to Lender by reason of, in
connection with, or arising out of the aforedescribed financing transaction.

The obligation of the undersigned Guarantors hereunder is joint and several and shall survive
the death of any or all of the undersigned Guarantors, and shall be binding upon the heirs,
administrators, executors and estate of any deceased Guarantor hereunder and upon any surv-
iving Guarantor hereunder the same as if such death had not occured.

Lender shall not be required, before enforcing the obligation of the:undersigned Guarantors
hereunder, to exhaust its remedies against Borrower or any other person liable for the

indebtedness of Borrower, and the undersigned Guarantors shall not be entitled to any right
of subrogation whatsoever-until the indebtedness and obligations of Borrower to Lender have

been paid and performed in full.

The hndersignéd Guarantors hereby waive notice of the advancement of funds to Borrower by
Lender and further waive notice of default, notice of extension for payment or performance of
Borrower's indebtedness or obligations, presentment, demand for payment, protest and notice

of protest. i

No waiver of Lender's rights -hereunder on any particular occasion shall be deemed to be a
waiver of Lender's rights hereunder on any other occasion. )

This -Guaranty shall inure to the benefit of Lender and its successors and assigns..

(oﬁef)



For purpose of this Guaranty, all sums owing to Lerder by Borrower shall be deemed to have
become due 1f (1) Borrower defaults in the payment of said Trust Deed Note or 1n the perfor-
mance of the terms and provisions of any instrument securing the payment of said Trust Deed
Note, (2) a petition under any chapter of the Bankruptcy Act, as amended, or for the appoint-
ment of a receiver of any part of the property of Eorrower be filed against Borrower and

not be dismissed within thirty (30) days thereafter, (3) a petition under any chapter of

the Bankruptcy Act, as amended, be filed by Borrower; or (4) Borrower makes a general assign-
ment for the benefit of 1ts creditor.

IN WITNESS WHEREQOF, this Guaranty 1s executed by the undersigned Guarantors this 2}th day
of Decewber, 1979.

THERSH.” 2
1 N
BY ’\}l (/&(/(/ i,/%LCM (&%N/«_&_

_OLIVE DAVIS OSHOWD, Trustee

8 e WS

OLIVE DAVIS OSf;wP, Individual

Qﬁiw ) U ")> I /

SUZANNA P, QSHOND, Individual

z

Z -
, JIndividual MARY C. OSMOND, Individu
| ( / . j
pasa) 5 (" r) /V/[T’(t/:jﬂ / //\4/11('71/
M, WAYIE SMONG;;y Indivaduat ~ KATHLYN L/ OSMORD, ~  Ind1vidual
,// 7 /‘(/ v g ,‘y 7
" Lt Lo ALz (F e (O
-~ DONALD C. OSMOND,™ Indavidual DEBRA A. OSMOND, Individual ,

QﬂM W /’)gé{_f \ /{; ’(_Li //21 2t \——-—/

1 ),
JAY_W. (Snon N Individual OLIVE MARIE OSMOND, Ind1v1dua]\\
. ) .
\ &C EW ﬁ’rﬁ, c§ : Ca A ff‘cc/(gz«./
. STEUWART, Individual

DAVID R. STEWART, Individual

1
\ ﬁwz /‘Lé(p{« « ./(af<é,‘(‘-/‘(_’(2t’~(/‘
WAYNE E. PEARCE, Individual CAROL PEAPCE, Individual
STATE OF  UTAH )
! . SS.
COUNTY OF  UTAH ) '

On the 24thday of December , 1979, personally appeared before me GEORGE V. OSMOND,
Trustee and OLIVE DAVIS OSMOND, Trustee, who being by me duly sworn, says that they
are Trustee's of OSMOND BROTHERS INVESTMENT TRUST & Partnership, and they executed
the above and foregoing instrument and that said instrument was signed in behalf

of said OSMOMD BROTHERS INVESTMENT TRUST a Partnership, by authority of 1ts by-laws
(or by authority of a resolution of CSMOND BROTHERS INVESTMENT TRUST a Partnership)
and said GEORGE V. OSMOND and OLIVE DAVIS OSMOND acknowledged to me that they

executed the same.
My commission expires: J\LuxAI{ y4ﬂ \ Y41¢/}/;:;Z::)

Notaryt Public residing at.
1/8/80 Hoyt S. 'Wimer, Bountiful, Utah

STATE OF UTAH )
! . SS.
COUNTY OF UTAH )

On the 24thday of December , A.D. 1979, personally appeared before me GEORGE V.
OSIMOND and OLIVE DAVIS OSHMOND,h1s wife, ALLAN R. OSMOND and SUZANNA P. OSMOND, his wife,
MERRILL D. OSMOND and MARY C. OSMOND, his wife, M. WAYNE OSMOND and KATHLYN L.

OSMOND, his wife, DOMALD C. OSMOND and DEBRA A. OSMOND, his wife, JAY W. OSMOND,

a single man, OLIVE MARIE OSMOND, a single woman, DAVID R. STEWART and DURINDA A.
STEWART, his wife, WAYNE E. PEARCE and CARQL PEARCE, his wife, the signers

of the above instrument, who duly acknowledged to me that :2?y executed the same.

My commission expires. ;{/? ‘/ﬁlff;:;;;;}Lj

1/8/80 Nota{y PubTic residing at. <
Hoyt S. Wimer, Bountiful, Utah
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LDETHDUL TO GUARLHTY

This Addendum is attached to and foins a part of that
certain Guaranty executed en the 24th day of Deccmber, 1979 by
Osmond Brothers Investment Trust, a Partnership by George V.
Oswmond, Trustee, Olive Davis Osmond, Trustee, George V. Osmund,
Olive Davis QOsmond, Allan R. Osmond, Mcrrill D. Ositond, M. Wayne
Osmoud, Donald C. Osmond, Jay W. Osmond, David R. Stevart, Wayae
E. Pcacce, Sozcnna P. Osmond, Mary C. Osmond, Kathtlyn L. Osizond,
Debra a. Oscond, Clive Marie Osmond, Durinda A. Stowart and Cacol
Poarce as Llndividuals, (hereinafter teramed the "Cuarcntors') in
favor of Rectilyon Mortgage Loan Co, thercin termed the "Lender",
and subscquently assigned to "ashington National Insurdnce
Compeny, an Illinois cerporation (hereinafter termed "Washington
National') a true and correct copy of said Guaranty is attached
hereto as Exhibit "A" and by this reference incorporated herein
and made a part hereof.

WITNESSETH

WIZREAS, Sherwood Associates, a Utah limited partnership
(hereinafter termed '"Sherweod'), has heretofore borrowed from
Bettilyon Mortgage Loan Co. the principal sum of One Million Two
Hundred Thousand Dollars ($1,200,000.00) together with interest
thereon at the rate of eleven and one-half percent (11%7) per
annum on the unpaid balance (hereinafter collectively termed the
“"Indebtedness'") as evidenced by a certain Trust Deed Note
executed by Shertrood in favor of Bettilyon Mortgage Loan Co., or
its order, (hereinafter termed the '"Note') the repayment of which
is secured in part by certain real property and improvements
loceted in Utah County, State of Utah (hereinafter collectively
termed the '"Subject Property'") as evidenced by a certain Trust
Deced with Assignment of Rents dated the 24th day of Decewber,
1979 and assigned thereafter with the Note (hereinafter with
other documents executed by Sherwood and/or the Guarantors in
connecticn with said loan are collectively termed the "Loan
Documents'') to Washington National, and,

WHERZAS, the repayment of the Indebtedness and the
performaance of Sherwcod wes guaranteed in all respects by the
Guarantors named in the Guacanty (Exhibit "A" hereto), and,

WHEREAS, VWashington National is the holder of the Prcemissory
Ncte and the Loan Documents and has heretofore declared the loan
and the remaining Indebtedness evidenced by said Promissory NWote
and the Loan Cocuments to te in default, and, fucther, that
Washington laticnal has or claims the right to call the remaining
Incebtedniess due and payable in the event of a sale of the
Subject Property described in said Trust Deed, and,

WHERZAS, arrangements have been negotiated and entered into
betuicen Sherwecod, the Guarantors and Darrell D. Tarner
(hereinafter "Tanner'") of 3209 Brockside ILane, Provo, Utzh 84604
with respect to the sale or exchange of an interest in the
Subject Froperty to which Washington National is willing to
consent provided that Tanner becomes an additional Guarantor of
the Indettedness and provided further that the Guarantors and
Sherwcod are in no way relezsed, discharged or excused from
performaace under any of the Loan Documents including their
respective obligations in connection with the payment of the
Indebtedness.



NOW, TUEREFORE, in consideration of these premises and otbher
good znd valuable censideration, the receipt and sufficiency of
which is hereby acknowledged, Tauner agrees as follows:

1. Tanuner hereby jointly and severally guarantces to
Washington National, its successors or assigns, and agrees to pay
any and all sums owing to Washington Nati oxal b] Sherwood as
evidenced by said Note, said Trust Deed and all of the Loan
Documents and other documents evidencing the Indebredness or
cxecured in connectlon Therewltl: Dy Sherwood andjur The

Cuarcntors.
2. Taunner adopts and agrees to be bound by the terms of the
Guarenty (Exhibit "A" horeto) as though Taunner was a signatory

T Lk‘
thereto on the 24th day of Deccmber, 1979.

3. Tanner acknowledges and agrees that none of the
Guarantors or Sheruocd shall be released, discharged noxr their
cbligations under said Guaranty or the Loan Documents af fected,
modified or changed by reason of Tanner's execution hereof.

Tanner has reviewed such documents, statements and
ed such inspection of the real property and improvements
S bed in the Decd of Trust with Assignment of Rents as he has
deered neces"a:y and advisable and has consulted with independent
counsel and understands the effects, liabilities and obligations
resulting from his execution hercof "and becomin 1g cobligated to
Wa sHLﬁgtoq National under and pursuant to the Guaranty (Exhibit
"A'" hereto). .

5. That all other terms, provisions, conditions, priorities
and limitations contained in said Guaranty (Exhibit "A" hereto)
and the Lcan Documents shall remain in full force and effect.

6. This Agreement shall be interpreted under and by virtue
of the laws of the State of Uta

IN WITNESS WHEREOF, this Addendum to Guaranty is executed by
the undersigned this [(fg day of January, 1983. ’

TANNER

STATE OF UTAH )

COUNTY OF Wi/} Liifovy

On this Jﬁgs day of January, 1083, personally appeared
before me DARRELL D. TANNIER, the signer of the foregoing
ingstrunent wha haing first duly sucrn stated he executed the
same.

SS.

lynck [ lablo st

T\(J--.nY PUBLIC [
Residing at Axiﬁf(q; CZ/ZZ!L/

My Cecmmission Expires:

CCHMSSTN EXPIRES, 11-1-55
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CLARK W SESSIONS
ROY B MOORE PC
JOHN F CLARK

KEVIN EGAN ANDERSON
DEAN C ANDREASEN
DOUGLAS J PAYNE
JOHN K WEST

SESSIONS & MOOR]
ATTORNEYS AT LAW
400 FIRST FEDERAL PLAZA
505 EAST 200 SOUTH
SALT LAKE CITY UTAH 84102

BOn 389 4100

E CRAIG SMAY
OF COUNSEL

November 30, 1987

Sherwood Associates

a Utah limited partnership
4303 North Foothill Drive
Provo, Utah 84604

Re: Washington National . Insurance Co. v. Sherwood
Associates

Gentlemen:

This 1is to advise that we are counsel for Washington
National Insurance Company, the assignee of a certain Trust Deed
Note executed by Sherwood Associates, a Utah limited partnership
in favor of Bettilyon Mortgage Loan Co. dated December 24, 1979,
in the principal s=m of $1,200,000.00. The loan evidenced by the
Trust Deed Note was secured in part by a Trust Deed with
Assignment of Rents dated December 24, 1979, (hereinafter the
"Trust Deed") which covers certain real property and improvements
described therein and situated in Utah County., State of Uta

This is to further advise that the loan evidenced by the
Trust Deed Note is in default and the principal amount thereof 1is
$1,024,797.87, together with interest thereon to November 1,
1987, in the sum of $68,746.86, and applicable late charges in
the sum of $9,984.00. It further appears that the property taxes
on the real property described in the Trust Deed are delinquent
and various mechanics and materialmens liens have been filed
against the property.

This is to therefore advise that pursuant to Paragraph 27
of the Trust Deed and Paragraph 2. of the Trust Deed Note,
Washington National Insurance Company hereby declares all sums
secured by the Trust Deed immediately due and payable. Unless
the total sum of $1,103,528.73, together with interest at the per
diem rate of $327.37 from November 1, 1987, is received 1n the
office of the undersigned on or before Monday, December 7, 1987,
at 5:00 p.m., action will be commenced to collect the total sum
due and owing, to foreclose the Trust Deed, to appoint a Receiver



SESSIONS & MOORE

Sherwood Associates
November 30, 1987
Page -2-

over the subject property and to otherwise protect the interest
of Washington National Insurance Company as by law provided
together with costs and attorneys' fees.

GOVERN YOURSELVES ACCORDINGLY.

Yours truly,

SESSIENS & MCGRE

Clark W. Sessions

CWS/mc

cc: Guarantors and General Partners as per attached

CWSI:1E-11/30



Cecrge V. Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

Olive Davis Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

Allan R. Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

Suzanna P. Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

Merrill D. Osmond, Guarantor
4303 llorth Focthill Drive
Provo, Utah 84604

Mary C. Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

1. Wayne Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

Kathlyn L. Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

Denald C. Osmond, Guarantcr
4303 North Foothill Drive
Provo, Utah 84604

Debra A. Osmond, Guarantor
4303 Nerthk Foothill Drive
Provo, Utah 84604

Jay W. Osmond, Guarantor
4303 lorth Foothill Drive
Provo, Utah 84604

Olive Marie Osmond, Guarantor
4303 North Foothill Drive
Provo, Utah 84604



David R. Stewart, General Partner & Guarantor
Sherwood Associates,

a Utah limited partnership

4303 North Foothill Drive

Provo, Utah 84604

Durinda A. Stewart, Guarantor
4303 North Foothill Drive
Provo, Utah 84604

Wayne E. Pearce, General Partner & Guarantor
Sherwood Associates,

a Utah limited partnership

4303 North Foothill Drive

Provo, Utah 84604

Carol Pearce, Guarantor
4303 North Foothill Drive
Provo, Utah 84604
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RIDGE ATHLETIC CLUB, INC.
4303 North Foothill Drive B e
Provo, UT 84604 SRS s

224-6969

TENDER

TO: Washington National Insurance Co.

¢/o Clark W. Sessions

5035 East 200 South #400

Salt Lake City, UT 84102

Tender is hereby made to Washington National Insurance Co., hereinafter
refcrred to as "WNI" of One Hundred Niﬂétccn Thousand Two Hundred and no/100
Dollars ($119,200.00) the amount the undersigned calculates to be due under that
certain note, executed by Sherwood Associates, a Ltd. Partnership, secured by Trust
Dced dated December 24, 1979. Notwithstanding the specific sum tendered, the
undersigned tenders the entire delinquency due under said note upon presentation of
csatisfactory proof demonstrating the calculation of such indebtedness.
This tender is made pursuant to U.C.A. §78-27-1 et. seq.

DATED this 7th day of December, 1987.

RIDGE ATHLETIC CLUB, INC

\

_ B)%'\N\o&_

DARRELL TANNER, President
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SESSIONS & MOORE

ATTORNEYS AT LAW

CLARK W SESSIONS 400 F'RST TEDERAL PLAZA E CRAIG SMAY
ROY 8 MOORE PC OF CQUNSFEL
JOHN F CLARK

KEVIN EGAN ANDERSON
DEAN C ANOREASEN
Sg:SLKASW.éS:‘AYNE B8O 359 4:0C

SOS EAST 200 SOUTH

SALT LAKE CITY UTAH 84t02

December &, 1Yo

Darrell Tanner, President
Ridge Athletic Club, Inc.
4303 North Foothill Drive
Provo, Utah 84604

Re: Sherwood Associates

Dedgr M Tanner:

We received today your letter dated December 7, 1987, in
which you tender the amount of $§119,200.00 or in the alternative
"the entire delinquency due under said note ", Pursuant to
Utah Code Annotated §78-27-3, Washington National Insurance
Company hereby objects to your tender on the following grounds:

1. Pursuant to the terms of the subject Trust Deed Note
and Trust Deed and our letter to you dated November 29, 1987, the
entire unpaid principal balance and accrued interest together
with all amounts secured and due under the Trust Deed were
accelerated on November 30, 1987, and were and are now due and

payable.

The specific amounts due and payable are as follows:

a Impaid principal balance as
of November 1, 1987 $1,024,797.87
b. I t1d accrued nterest as
NMovember 1, 19&7 68,746.86
.C. Mipaid dccrued 1nterest for
Mo rember, 1987 9,820.98
d. Tate Charges 11,520 00
e. Unpaid accrued interest for
December 1-8, 1987, at 187
(per diem rate of $512.40) 4,099.19

TOTAL DUE $1,118,984.90




SESSIONS & MOORE

Darrell Tanner, President
December 8, 1987
Page -2-

3. Rased upon past performance and various promises made
in connection with the subject loan as evidenced by the Trust
Deed Note and Trust Deed, it is highly doubtful that performance
pursuant to the tender would be accomplished. Representations
have been made to the undersigned concerning various avenues of
funding, letters of credit, etc. since September and as recently
as yesterday. All to no avail.

On behalf of our client Washington National Insurance
Company, the action previously described in our letter dated
November 29, 1987, will be taken and pursued.

Yours truly,

/

&
20

Clark W. Sessi

SESSIONS & Mi;;E

CWS/mc

cc: James W. Craig,
Washington National Insurance Company

CWSI:1N-12/8
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