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STATEMENT OF JURISDICTION

This Court’s jurisdiction rests upon Utah Code Ann. § 78A-4-103(2)(j).

STATEMENT OF THE ISSUES

Appellees are Dissatisfied with Appellants’ Statement of the Issues

Pursuant to Rule 24(b)(1) of the Utah Rules of Appellate Procedure, Appellees
hereafter set forth their reasons for Appellees’ dissatisfaction with Appellants’ Statement
of the Issues as well as Appellees’ suggested Statement of the Issues.

Appellants’ statements of the first two issues and classifications of those issues as
questions of law and/or mixed questions of fact and law are incorrect. The issue should
be whether the trial court, as the fact finder, properly concluded that the Deeds of
Trust that La Jolla Loans caused to be recorded against Pad A were wrongful liens
as defined by Utah Code Ann. § 38-9-1(6).

Standard of Review: The burden to establish that the evidence does not support a
trial court’s findings “is a heavy one, reflective of the fact that [appellate courts] do not
sit to retry cases submitted on disputed facts.” Saunders v. Sharp, 793 P.2d 927, 931
(Utah Ct. App. 1990). Utah’s appellate courts will “not set aside” factual findings “unless
they are clearly erroneous.” /d. To establish the required “clear error” showing, “an
appellant must marshal the evidence in support of the findings and then demonstrate that
despite this evidence, the trial court’s findings are so lacking in support as to be against

the clear weight of the evidence.” Id. (internal citations and quotations omitted).



CONSTITUTIONAL PROVISIONS, STATUTES, ETC.

The following statutory provisions are materially relevant to this appeal, and a
copy of each is attached in Addendum A:
Utah’s Wrongful Lien Statute (relevant provisions):
Utah Code Ann. §§ 38-9-1, 4, 7
Requirements for an Enforceable Quit Claim Deed:
Utah Code Ann. § 57-1-13
Permissible Prefiling Activities of a Utah Limited Liability Company:
Utah Code Ann. § 48-2¢-404
Permussible Winding Up Activities of a Dissolved Limited Liability Company:

Utah Code Ann. §§ 48-2¢-1203, 1301, 1302



STATEMENT OF THE CASE

Plaintiffs/Appellees Interstate Income Properties, Inc. and BRB-5 A, LLC
(hereinafter “Appellees” when referred to jointly and “ITP” and “BRB-5” when referred
to separately) filed a Complaint on May 4, 2009 in which they asserted numerous claims
against disparate defendants. At issue in this appeal are Appellees’ claims against
Appellants La Jolla Loans, Inc. (hereinafter “La Jolla”) and the several dozen defendants
named due to their status as assignee beneficiaries (of interests in two Deeds of Trust
recorded against property known as “Pad A”). In the Complaint, and, subsequently in a
Petition to Nullify Wrongful Liens (filed on June 5, 2009), Appellees claimed that two
Deeds of Trust recorded against Pad A by La Jolla were wrongful liens.

On August 17, 2009, the trial court held an evidentiary hearing regarding
Appellees’ Petition to Nullify Wrongful Lien. After receiving both testamentary and
documentary evidence, the trial court ruled that in 1997 IIP had transferred Pad A, by
quit claim deed, to BRB-5. Because of this transfer, a 2007 transfer of Pad A from IIP to
another entity (Carlsbad Development, LLC [heremafter “Carlsbad”]) transferred no
interest in Pad A to Carlsbad. Both of La Jolla’s Deeds of Trust relied upon Carlsbad’s
purported interest in Pad A, and, therefore, the trial court granted Appellees’ Petition to
Nullify Wrongful Liens. The trial court declared both Deeds of Trust filed by La Jolla
null and void ab miti0 and awarded Appellees their costs and reasonable attorney’s fees
(a total of $26,212.50) pursuant to Utah Code Ann. § 38-9-7. The trial court then entered

final Judgment on all of the claims between Appellees and La Jolla (and the assignee



beneficiaries) on December 15, 2009. Appellants subsequently filed their Notice of

Appeal on January 4, 2010.

STATEMENT OF FACTS

IIP functioned as a holding company for several properties. (Tr. at 7:8-10.) On
November 24, 1994, IIP received, by warranty deed, the property at issue in this case
(“Pad A”). (Tr. at 6:11-17.) In September 1997, Robert and Barbara Busch, the directors
of IIP, decided to move Pad A and other properties held by IIP into limited liability
companies. (Tr. at 7:8-14.) On September 1, 1997, Robert and Barbara Busch executed
Articles of Incorporation for BRB - 5, a company which was created solely to receive
and hold Pad A. (Tr. at 32:14-33:5.) BRB - 5’s Articles of Incorporation were
subsequently filed with the Utah Department of Commerce on October 24, 1997. (Tr. Ex.
6; Tr. at 15:9-16:2.)

On October 22, 1997, IIP transferred Pad A, by Quit-Claim Deed, to BRB - 5. (Tr.
Ex. 5; Tr. at 12:21-14:10.) This Quit-Claim Deed (hereinafter “1997 Quit Claim Deed”)
was recorded on October 24, 1997 at the Salt Lake County Recorder’s Office. (/d.)
Barbara Busch signed the 1997 Quit Claim Deed. (Tr. Ex. 5; Tr. at 13:12-14.) At the time
that Barbara Busch signed the 1997 Quit Claim Deed, she was a duly appointed and fully
recognized director of ITP and its Vice President.’ (Tr. Ex. 4; Tr. at 11:8-25.) Barbara
Busch was also the sole shareholder of IIP stock at the time that she signed the 1997 Quit

Claim Deed. (Tr. at 12:5-6; 78:11-13.) Barbara Busch signed the 1997 Quit Claim Deed

' Barbara Busch was appointed as a director of IIP no later than February 1997. (Tr. Ex.
4, Tr. at11:11-12))



after a meeting of IIP’s directors in which she was authorized to transfer the property to
BRB - 5. (Tr. at 12:21-13:21.)

Since the time that 1t received Pad A from IIP, BRE — 5 has owned Pad A for
corporate business purposes. (Tr. at 16:13-20; 18:14-16.) Currently, BRB — 5 leases out
(through an intermediary landlord) a portion of Pad A to Village Cleaners, Inc. (Tr. Ex.
12; Tr. at 59:5-60:17.) Also, BRB — 5 uses another portion of Pad A as its principal
office; Pad A also serves as the principal office for several other related business entities.
(Tr. at 23:14-15.)

On May 10, 2007, D. Gregory Hales (“Hales™), purporting to be a Vice President
of IIP, signed a Quit Claim Deed (heremafter “2007 Quit Claim Deed”) transferring IIP’s
interest in Pad A to Carlsbad Development, LLC. (Tr. Ex. 8; Tr. at 28:12-18.) Carlsbad
Development, LLC is Hales’ own company; in making this transfer, Hales essentially
attempted to steal Pad A. (Tr. at 31:4-8; 33:6-9.) This 2007 Quit Claim Deed was
recorded on May 10, 2007 at the Salt Lake County Recorder’s Office. (/d.) The entry
number of the 2007 Quit-Claim Deed 1s 10096047, book 9462, page 6265. (Tr. Ex. 8.)
Hales was never a Vice President of IIP; rather, he was a Director (along with two other
directors—Robert Busch and Barbara Busch), the Treasurer, and the Secretary.” (R. at
370, 388.) Neither the Board of Directors nor the President of Interstate gave Hales

verbal or written permission to transfer property on behalf of IIP. (Tr. at 29:8-10.)

2 Hales has since been removed from all of his positions within both IIP and BRB - 5. (R.
at 370, 388.)



Carlsbad Development, LLC is a Utah limited liability company that was created
in or around March 6, 2007. (R. at 370, 388.) Neither Robert nor Barbara Busch has ever
had any interest in this company. (Tr. at 31:4-16.) According to the Articles of
Organization, Hales is the manager of Carlsbad Development, LLC. (R. at 370, 388.) No
members are disclosed. (/d.) On June 6, 2007, Carlsbad Development, LLC executed a
Deed of Trust in which it was the trustor, Founder’s Title Company was the trustee, and
La Jolla was the beneficiary. (Tr. Ex. 9; Tr. at 30:2-8.) The Deed of Trust is signed by
Hales as Carlsbad Development, LLC’s manager. (Tr. Ex. 9.) In this Deed of Trust,
Carlsbad Development, LLC pledged Pad A as collateral for a $3,425,000.00 loan. (/d.)
Carlsbad Development, LLC also pledged three other unrelated properties—Parcel 1,
Parcel 1A, and Parcel 2—as collateral for this loan. (/d.) La Jolla requested that this Deed
of Trust be recorded. (Id.; Tr. at 30:2-4.) This Deed of Trust was recorded on June 8,
2007 at the Salt Lake County Recorder’s Office. (Tr. Ex. 9.) The entry number of the
Deed of Trust is 10126404, book 9475, page 5663. (Id.)

Carlsbad Development II, LLC is a Utah limited liability company that was
created in or around September 28, 2006. (R. at 371, 389.) Neither Robert nor Barbara
Busch has ever had any interest in this company. (Tr. at 31:4-16.) According to the
Articles of Organization, Hales is the manager of Carlsbad Development II, LLC, and
Terr L. Hales and Development West I, LLC are members. (R. at 371, 389.) On June 6,
2007, Carlsbad Development II, LLC also executed a Deed of Trust in which it was the
trustor, Founder’s Title Company was the trustee, and La Jolla was the beneficiary. (Tr.

Ex. 10; Tr. at 30:1-2, 9-11.) The Deed of Trust is signed by Hales. (Tr. Ex. 10.) In this



Deed of Trust, Carlsbad Development II, LLC pledged Pad A as collateral for a
$3,425,000.00 loan. (/d.) Carlsbad Development II, LLC also pledged three other
unrelated properties—Parcel 1, Parcel 1A, and Parcel 2—as collateral for this loan. (/d))
These are the same three parcels that Carlsbad Development, LLC pledged in the Deed of
Trust that it executed with La Jolla. (Tr. Ex. 9.) La Jolla requested that this Deed of Trust
be recorded. (Tr. Ex. 10; Tr. at 30:9-11.) This Deed of Trust was recorded on June 8,
2007 at the Salt Lake County Recorder’s Office. (Tr. Ex. 10.) The entry number of the
Deed of Trust is 10126405, book 9475, page 5703. (I1d.)

La Jolla procured title insurance before closing the transaction with Carlsbad
Development, LLC and Carlsbad Development II, LLC. (Tr. Ex. 18; Tr. at 96:9-14.) The
title insurance policy identified the 1997 Quit Claim Deed as an exception to this title
policy. (Tr. Ex. 18; Tr. at 96:24-97:3.) The exception included “[t]he interest of BRB — 5
a LLC as evidenced by that certain Quit Claim Deed: Recorded October 24, 1997.” (Tr.
Ex. 18; Tr. at 101:7-102:25.)

On May 13, 2009, BRB - 5 sent a written request to La Jolla to remove the Deeds
of Trust that it had recorded against Pad A. (R. at 372, 390.) As of May 28, 2009, La

Jolla had not removed the Deeds of Trust. (/d.) As a result, BRB — 5 filed its Petition to

Nullify Wrongful Liens. (R. at 366.)



SUMMARY OF ARGUMENTS

This case is very simple—La Jolla caused two Deeds of Trust to be recorded
against Pad A despite the fact that the purported grantors, Carlsbad Development, LLC
and Carlsbad Development II, LLC, had no interest in Pad A to transfer to La Jolla.
Because of this, La Jolla’s Deeds of Trust were wrongful liens, and the trial court was
correct when it nullified both Deeds of Trust and awarded Appellants their attorney’s fees
and costs pursuant to Utah’s Wrongful Lien Statute.

First, La Jolla has failed to marshal the evidence, as required under this Court’s
precedent. A proceeding to determine whether or not a lien is wrongful and should be
nullified is, by statute and by its very nature, a fact-intensive proceeding. Therefore,
because La Jolla has failed to marshal the evidence, this Court should accept the trial
court’s factual findings and affirm the trial court’s nullification of the La Jolla Deeds of
Trust.

Second, the Deeds of Trust that La Jolla caused to be recorded against Pad A were
wrongful liens and the trial court did not err when it ordered that those Deeds of Trust be
declared null and void ab initio. Because both of the Deeds of Trust were not authorized
by BRB - 5 (the actual owner of Pad A), La Jolla recorded the Deeds of Trust in
violation of Utah Code Ann. § 38-9-1 et seq.

The 1997 Quit Claim Deed was properly executed and recorded as required by
Utah Code Ann. § 57-1-13, and therefore, as of October 22, 1997, all of IIP’s interest in
Pad A was transferred to BRB — 5. This transfer of Pad A from IIP to BRB - 5 was

executed by IIP’s owner and directory who had the requisite actual authority to transfer



Pad A, and such a transfer was a permissible pre-formation activity. Upon its recording,
the 1997 Quit Claim Deed imputed notice to La Jolla (and the world) that Pad A had been
transferred to BRB — 5. Additionally, BRB -5’s suit to recover its property rights was a
legitimate winding-up activity. These bases alone fully support the trial court’s decision
to nullify the La Jolla Deeds of Trust, and, therefore, this Court should affirm the trial
court’s Judgment.

Third, because the Court found that the 1997 Quit Claim Deed from IIP to BRB —
5 was a valid Quit Claim Deed, any further inquiry regarding Hales’ purported authority
or the validity of the 2007 Quit Claim Deed is irrelevant (and for that reason the trial
court did not consider or rule upon those issues). IIP had no interest in Pad A to transfer
to Carlsbad Development, LLC in 2007; even if Hales had authority to effect such a
transfer, Carlsbad Development, LLC received nothing from IIP, and, therefore,
transferred nothing through the Deed of Trust that 1t pledged to La Jolla. Because La Jolla

had not received any interest in Pad A, the Deeds of Trust that it recorded against Pad A

constituted wrongful liens.



ARGUMENT

The trial court’s rulings and judgment should be affirmed. After hearing all of the
evidence presented by both sides, the trial court found that the La Jolla Deeds of Trust
were wrongful liens and declared them null and void ab initio. Such a ruling was amply
supported by the evidence presented at the hearing and pertinent Utah statutory law.

L LA JOLLA FAILED TO MARSHAL THE EVIDENCE.

Rule 24(a)(9) of the Utah Rules of Appellate Procedure requires “[a] party
challenging a fact finding [to] first marshal all record evidence that supports the
challenged finding.” Utah’s Supreme Court has specifically stated that, “[i]n order to
challenge a court’s factual findings, an appellant must first marshal all the evidence in
support of the finding and then demonstrate that the evidence is legally insufficient to
support the finding even when viewing it in a light most favorable to the court below.”
Chen v. Stewart, 2004 UT 82, 76, 100 P.3d 1177 (internal citations and quotations
omitted); see also Wayment v. Howard, 2006 UT 56, 9, 144 P.3d 1147 (stating that,
“when appealing a highly fact dependent issue, the appellant has a duty to marshal the
evidence . . . and then show that these facts cannot possibly support the conclusion
reached by the trial court”). If the evidence “taken in the light most favorable to the
[court below] supports the [lower court’s finding, the Court] will affirm.” Steenblik v.
Lichfield, 906 P.2d 872, 875 (Utah 1995).

The marshaling requirement is “not intended to gratuitously oppress an appellant;
rather it exists to facilitate a structured, realistic, and skeptical appraisal of facts without

unduly compromising the adversarial process.” In the Matter of E.H. v. R.C. and S.C.,

n



2006 UT 36, § 64, 137 P.3d 809, 822. At its core, the “duty to marshal evidence
contemplates that an appellant present every scrap of competent evidence introduced at
trial which supports the very findings the appellant resists and then ferret out a fatal flaw
in the evidence, becoming a devil’s advocate.” Id. (citation and quotations omitted).

Finally, this Court has “repeatedly . . . warned of the grim consequences parties
face when they fail to fulfill the marshaling requirement.” United Park City Mines Co. v.
Stichting Mayflower Mtn. Fonds, 2006 UT 35, 9 27, 140 P.3d 1200, 1207. When an
appellant fails to perform this “critical task,” the Court “rel[ies] on that failure to affirm
the lower court’s findings of fact.” Id.; see also In the Matter of E.H., 2006 UT 36, ] 65;
Martinez v. Media-Paymaster Plus, 2007 UT 42, § 19, 164 P.3d 384, 390 (stating that
“parties that fail to marshal the evidence do so at the risk that the reviewing court will
decline, in its discretion, to review the trial court’s factual findings”).

To prevail in this appeal, La Jolla is obligated to marshal the facts. A court’s
decision regarding whether or not a document filed against an owner’s property is a
wrongful lien is a highly fact-dependent question. Utah’s wrongful lien statute requires
that an evidentiary hearing be held prior to any determination that a document is a
wrongful lien. See Utah Code Ann. § 38-9-7(5)(a) (requiring that a trial court
“determine[] that a document is a wrongful lien” only “[f]ollowing a hearing on the
matter”); see, e.g., Anderson v. Wilshire Invs., L.L.C., 2005 UT 59, § 23, 123 P.3d 393

(describing a trial court’s obligations if it “finds that a document is a wrongful lien”

(emphasis added)).



Although the “question of what constitutes a wrongful lien for purposes of” Utah’s
Wrongful Lien Act “is a legal question of statutory interpretation,” Hutter v. Dig-I1, Inc.,
2009 UT 69, § 8, 219 P.3d 918, such a question is not at issue in this appeal. La Jolla
does not challenge the trial court’s determination that the Deeds of Trust are documents
that can constitute wrongful liens under the statutory definition of a wrongful lien.
Rather, La Jolla challenges the trial court’s determination that, based upon the facts
presented at the wrongful lien hearing, the La Jolla Deeds of Trust were wrongful liens.
This is a quintessential fact question, and the trial court correctly treated it as such.
Because La Jolla did not “describe how the evidence in the record, which appeared to
support the district court’s findings, was insufficient” Commercial Debenture Corp. v.
Amenti, Inc., 2010 UT 10, q 14, the trial court’s findings and ultimate determination that
the Deeds of Trust were wrongful liens must be affirmed.

II. THE TRIAL COURT’S RULING THAT THE LA JOLLA DEEDS OF
TRUST WERE WRONGFUL LIENS SHOULD BE AFFIRMED.

Utah’s wrongful lien statute created a specific mechanism for owners of property
to remove illegitimate liens from a property’s title. The statute begins by defining
wrongful liens and the relevant subjects of a wrongful lien action. A wrongful lien is:

[Alny document that purports to create a lien, notice of interest, or
encumbrance on an owner's interest in certain real property and at the time
it is recorded or filed is not:
(a) expressly authorized by this chapter or another state or federal
statute;
(b) authorized by or contained in an order or judgment of a court of
competent jurisdiction in the state; or
(c) signed by or authorized pursuant to a document signed by the owner
of the real property.

1



Utah Code Ann. § 38-9-1(6). A lien claimant is “a person claiming an interest in real
property who offers a document for recording or filing with any county recorder in the
state asserting a lien, or notice of interest, or other claim of interest in certain real
property.” Utah Code Ann. § 38-9-1(2). A record interest holder is “a person who holds
or possesses a present, lawful property interest in certain real property ... and whose
name and interest in that real property appears in the county recorder’s records for the
county in which the property is located.” Utah Code Ann. § 38-9-1(4)(a). Finally, a
record owner 1s “an owner whose name and ownership interest in certain real property is
recorded or filed in the county recorder’s records for the county in which the property is
located.” Utah Code Ann. § 38-9-1(5).

Utah’s wrongful lien statute allows “[a]ny record interest holder of real property
against which a wrongful lien ... has been recorded” to “petition the district court in the
county in which the document was recorded for summary relief to nullify the lien.” Utah
Code Ann. § 38-9-7(1). This petition must “state with specificity the claim that the lien is
a wrongful lien” and must also “be supported by a sworn affidavit of the record mterest
holder.” Utah Code Ann. § 38-9-7(2). If the petition fulfills these requirements, “the court
shall schedule a hearing within ten days to determine whether the document 1s a wrongful
lien.” Utah Code Ann. § 38-9-7(3)(b).

At the hearing, BRB — 5 demonstrated that it is a record owner of Pad A. BRB -5
also demonstrated that La Jolla was a lien claimant. BRB - 5 then demonstrated that the
liens claimed by La Jolla were wrongful liens, for La Jolla caused two Deeds of Trust to

be recorded against Pad A that were not signed by or authorized by BRB - 5, Pad A’s



owner Despite the fact that La Jolla assails the trial court’s application of the facts
presented at the hearing to the various statutes at 1ssue, La Jolla has not shown that the
trial court’s determination was 1 error Therefore, the trial court’s decision must be

affirmed

A IIP properly executed the 1997 Quit Claim Deed and transferred all of 11s
ownership mterests in Pad A to BRB — 5 on October 22, 1997

The 1997 Quit Claim Deed included all of the statutorily-identified requirements
for legal and bmding execution It included a grantor, a grantee, a description of the
property, a date of execution, and the grantor’s signature Barbara Busch signed the 1997
Quit Claim Deed with actual authority from IIP and, therefore, bound IIP as grantor
Furthermore, IIP’s transfer of Pad A to BRB — 5 was a permissible prefiling actrvity
Appellees introduced myriad facts supporting these pomts at the hearing, and Appellants
have failed to marshal that evidence and demonstrate why the trial court was 1n clear
error when 1t found that the 1997 Quit Claim Deed satisfied Utah’s statutory
requirements and transferred all of IIP’s mterest in Pad A to BRB - 5 Therefore, this
Court should affirm the trial court’s findings and ultimate ruling—that the Deeds of Trust
recorded agamst Pad A were wrongful liens

1 The 1997 Quit Claim Deed “substantially” followed Utah’s requirements
for an enforceable and valid convevance by quit claim deed

Under Utah’s Quit Claim Deed statute, “[a] quitclaim deed when executed as
required by law shall have the effect of a conveyance of all right, title, interest, and estate
of the grantor in and to the premuses theremn described ” Utah Code Ann § 57-1-13 To

execute a quit claim deed “as required by law,” the statue requires only that the deed



“substantially” follow a suggested form. /d. The form requires that the grantor be
identified, that the grantee be identified, that the property be identified, and that the
grantor sign and date the Quit Claim Deed. /d. If a quit claim deed includes these
requirements, it 1s valid and binding, and upon the date of its recording, it “impart[s]
notice to all persons” of the conveyance. Utah Code Ann. § 57-3-102(1).

At the hearing, BRB-5 demonstrated that the 1997 Quit Claim Deed identified IIP
as the grantor and BRB — 5 as the grantee, that it accurately identified and described the
property to be conveyed, and that it contained a signature and a date. Therefore, the 1997
Quit Claim Deed “substantially” followed the form required by Utah statute, and, as a
result, was a valid and binding conveyance. Analysis of the facts presented at the hearing
and their legal significance demonstrates the burden that Appellants face in their
obligation to marshal facts as well as how Appellants have failed to meet that burden.

i1. Barbara Busch was duly authorized to execute the 1997 Quit Claim Deed.

and the fact that her title did not appear next to her signature does not
invalidate IIP’s transfer of Pad A to BRB — 5.

In Utah, an agent makes “its principal responsible for the agent’s actions [if] the
agent is acting pursuant to either actual or apparent authority.” Zions First Nat'l Bank v.
Clark Clinic Corp., 762 P.2d 1090, 1094 (Utah 1988) (emphasis added). This means that
an action taken with actual authority binds the principal, whether or not the principal
made any efforts to create apparent authority on behalf of the agent. According to the
Utah Supreme Court, “[a]ctual authority incorporates the concepts of express and implied
authority[,]” and “[e]xpress authority exists whenever the principal directly states that its

agent has the authority to perform a particular act on the principal’s behalf.” /d



La Jolla’s argument that the 1997 Quit Claim Deed was deficient because Barbara
Busch’s signature was not accompanied by a “statement of her position or agency to act
on behalf of Interstate™ is not well placed. (Appellants’ Brief at 25.) Utah’s Quit Claim
Deed statute does not require that a limited liability entity denote its agent’s title when
making a transfer. Utah Code Ann. § 57-1-13. The statute requires only that the grantor
be identified, that the grantee be identified, that the property be identified, and that the
grantor sign and date the Quit Claim Deed. There is no requirement that the grantor
specifically identify the nature of its agent’s authority.

1. Barbara Busch had actual authority to act as a corporate agent and
transfer the property from IIP to BRB - 5.

Under Interstate’s bylaws, Barbara Busch had actual authority to bind Interstate.
Therefore, the transfer of Pad A to BRB - 5 was valid. Interstate appointed Barbara
Busch to be a director no later than February, 2007. Under Interstate’s bylaws, Barbara
Busch was authorized, as a director, to “conduct, manage, and control the affairs of the
business of the corporation.” Acting with this authority, Barbara Busch transferred Pad A
from IIP to BRB — 5 on October 22, 1997. Barbara Busch was one of ITP’s duly
appointed directors. She acted as such when she signed the 1997 Quit Claim Deed that
transferred Pad A to BRB - 5.

Also, an objective review of the 1997 Quit Claim Deed reveals that Barbara Busch
signed in her capacity as director of IIP. The grantor—Interstate—is clearly identified in
the text of the Quit Claim Deed. Nowhere within the 1997 Quit Claim Deed is Barbara

Busch mentioned or denoted as acting in a personal capacity. The 1997 Quit Claim deed



“substantially” complied with the statutory requirements (in that it included a grantor,
grantee, property description, signature of an authorized agent, and a date), which is all
that 1s required to effect a valid conveyance through a quit claim deed. U.C.A. § 57-1-13.
2. Barbara Busch’s acknowledgement does not transform the Quit
Claim Deed from a corporate action into an action undertaken by
Barbara Busch personally.

La Jolla’s argument that the term “acknowledged before me” somehow changes
the transaction from a corporate transaction to one in Barbara Busch’s personal name is
an incorrect application of the statutory language within Utah Code Ann. § 57-2a-2. The
statute states that “the person acknowledging” in the case of “a corporation, the officer or
agent acknowledged he held the position or title set forth in the document or certificate,
he signed the document on behalf of the corporation by proper authority, and the
document was the act of the corporation for the purpose stated in it.” Utah Code Ann. §
57-2a-2(1)(c)(i1). Simply because the statue includes language that, when signing on
behalf of a corporation, the signer swears that the position or title set forth in the
document is the signer’s true title or position, does not mean that the position or title must
be specifically set forth within the document for the acknowledgement to be effective.
The acknowledgement within the 1997 Quit Claim Deed s clear: Barbara Busch
appeared before a notary and executed the Quit Claim Deed with authority from and on
behalf of the grantor, ITP. Nothing within the document or statutory presumptions says
otherwise.

Additionally, an acknowledgment demonstrates that “in the case of a person

executing a document in a representative capacity,” the person “taking the



acknowledgement” had either “satisfactory evidence or received the sworn statement or
affirmation of the person acknowledging that the person had the proper authority to
execute the document.” Utah Code Ann. § 57-2a-2(1)(d)(ii). This provision cures any
possible de minzmis deficiency left by the noninclusion of Barbara Busch’s corporate title
next to her signature. By signing and stamping the 1997 Quit Claim Deed, the notary
public acknowledged that she had satisfactory evidence of Barbara Busch’s authority to
execute the 1997 Quit Claim Deed on behalf of IIP.

3. The presumption within Utah Code Ann. § 57-4a-4(g) applies.

Under Utah law, a recorded quit claim deed carries with it statutory presumptions.
For example, “[a] recorded document creates” a presumption “regarding title to the real
property affected” that the “person executing [the] document as an . . . officer of an
organization . . . held the position he purported to hold and acted within the scope of his
authority [and] was authorized under all applicable laws to act on behalf of the
organization.” Utah Code Ann. § 57-4a-4(g). Since (1) the grantor was correctly
identified within the 1997 Quit Claim Deed as IIP and (2) the 1997 Quit Claim Deed was
recorded, the transfer is supported by this statutory presumption.

La Jolla cites no Utah case law (and introduced no facts at the hearing or in its
initial Appellate Brief) to rebut this presumption. La Jolla simply takes the very narrow
view that, unless the corporate officer’s title or position is clearly stated within the
document, no presumption can apply. Such an interpretation is incorrect. Again, just like
in Utah’s acknowledgement statute, there is no specific requirement within this statute

that a corporate officer indicate his specific office or title. If a title or position is indicated



within a document, such a title or position is presumed to be correct. However, if the
content of the document itself clearly denotes that a corporation is taking action and a
corporate officer is necessarily signing on behalf of the corporation, nothing within the
language of the statute deprives that document of the same presumption.

Barbara Busch had actual authority to act on behalf of IIP when she signed the
1997 Quit Claim Deed. The 1997 Quit Claim Deed clearly stated that IIP, not Barbara
Busch, was transferring its interest in Pad A to BRB - 5. La Jolla’s arguments that the
1997 Quit Claim Deed was deficient because it lacked an indication of Barbara Busch’s
position at ITP are incorrect.

1. IIP’s transfer of Pad A to BRB — 5 was a permissible pre-filing activity
under Utah Code Ann. § 48-2¢-404.

La Jolla both mischaracterizes the trial court’s “necessar[y] conclu[sion]”
regarding the status of BRB — 5 on October 22, 1997 and overlooks the required analysis
under Utah law when determining whether or not the Quit Claim Deed was effectively
conveyed from ITP to BRB - 5. Instead, La Jolla spends approximately nine pages
arguing legal principles that are irrelevant. The trial court very clearly considered
whether or not the 1997 Quit Claim Deed was delivered to BRB — 5 through a transaction
of business that was incidental to BRB — 5°s organization, therefore, La Jolla’s arguments
that BRB — 5 was a non-existing entity, that Utah does not recognize de facto
corporations, and that delivery was invalid have no impact on the actual question—
whether or not the 1997 Quit Claim Deed was executed as part of the incidental

transactions of business required prior to the formation of BRB — 5. The trial court’s



conclusion that the 1997 Quit Claim Deed was executed and delivered as a business
transaction incidental to BRB — 5°s organization was fully supported by the evidence
presented at the hearing as well as Utah statutory law.
1. The trial court specifically considered evidence regarding the
incidental nature of the business transaction between IIP and BRB
— 5 and, by its finding that the 1997 Quit Claim Deed was a valid
conveyance, necessarily concluded that the transfer of Pad A was
incidental to BRB — 5’s organization.

Utah’s Revised Limited Liability Company Act contains a specific provision that
allows limited liability companies to engage in “[p]refiling activities.” Utah Code Ann. §
48-2¢-404.% Under the statute, a company “may not transact business . . . until its articles
of organization have been filed with the division” unless the business it transacts is
“incidental to its organization.” /d. Through this statute, Utah law has created a specific
method for businesses to make preliminary preparations and undertake foundational
transactions that are necessary to create viable companies.

IIP and BRB - 5, both of which were companies owned and managed by Robert
and Barbara Busch, engaged in prefiling activities incidental to BRB — 5’s organization
when IIP transferred Pad A to BRB — 5. At the hearing, it was undisputed that, on
September 1, 1997, Robert and Barbara Busch signed BRB - 5°s Articles of

Organization. Robert Busch testified that BRB — 5 was created specifically to receive a

parcel of property from IIP, and Barbara Busch testified that IIP met specifically to

3 Although this statutory provision was enacted in 2001, its predecessor (Utah Code Ann.
§ 48-2b-118(3), which was in effect on October 22, 1997) also permitted prefiling
transaction of business that was “incidental to” a limited liability company’s
“organization.” See Chapter 176, Laws of Utah 1996, attached as Addendum B.



authorize Pad A’s transfer from IIP to BRB - 5. Furthermore, Robert Busch testified (and
the relevant documents show) that the 1997 Quit Claim Deed was recorded on the same
day as BRB - 5’s Articles of Organization were filed. All of the evidence presented at the
hearing pointed to one conclusion: that BRB — 5 was created for the purpose of receiving
title to Pad A from IIP. As part of all of these pre-filing activities, IIP transferred Pad A
to BRB - 5.

The trial court also specifically considered the applicability of this statute during
the hearing. The trial court asked Appellees’ attorney to discuss “the timing of the
quitclaim deed vis-a-vis the establishment of BRB-5" and whether or not receiving a
deed prior to filing articles of organization was considered “conducting business” or
“transacting business.” (Tr. at 118: 6-8, 15; 119:1-2.) Appellees’ attorney explained the
reasons why the facts surrounding this conveyance satisfied § 404’s requirements. (Tr. at
118:9-14, 16-17, 20-25; 119:3-4, 6-13.) The trial court then specifically found that the
1997 Quit Claim Deed “satisfied the statutory requirements of U.C.A. § 57-1-13” and
“transferred all of [IIP’s] interest in Pad A to BRB - 5.” (K. at 886.)

La Jolla’s only attempt to undercut the trial court’s ruling regarding the validity of
the transfer of Pad A (which, at least implicitly, is based upon a factual finding that the
conveyance of Pad A was a business transaction that was incidental to BRB - 5’s
organization) is to minimize the scope of the statutory term “incidental.” Rather than
acknowledging the obvious purpose of the statute—that transactions that are central to
creation of a limited liability company can still be recognized if they occur prior to the

date of filing as incidents to the company’s creation—La Jolla attempts to paint the



statute as allowing only those transactions that “are preparatory to filing articles of
organization or commencing business.” (Appellants’ Br. at 24.)

Such an interpretation is directly contrary to the purpose and scope of the statute,
which allows the acceptance of “subscriptions for or payment of contributions” prior to
filing and also specifically recognizes as valid “any debts, contracts, or liabilities of the
company incurred on behalf of the company prior to the filing of its articles of
organization with the division.” Utah Code Ann. § 48-2¢-404. The statute allows and
recognizes transactions that are incidents to the creation of a limited liability company.
Since BRB — 5 was created specifically to receive and hold IIP’s property, receiving this
property was incident to BRB — 5’s creation and recognized as legitimate by the Prefiling
Activities statute.

2. Recognition of the validity of the 1997 Quit Claim Deed does not
resurrect the de facto corporation doctrine.

Also, La Jolla’s argument that allowing this transfer would “resurrect . . . the de
facto corporation doctrine” is misplaced. Utah’s Prefiling Activities statute would not
have saved any of the transactions that were not recognized in the voluminous case law
cited by La Jolla. First, in American Vending Servs. v. Morse, the parties attempting to
pass liability under a purchase contract on to a corporation argued not that the corporation
had signed the contract, but only that “they represented to [plaintiffs] that the corporate
entity . . . would purchase and operate” a carwash. 881 P.2d 917, 918 (Utah Ct. App.
1994). The sellers received a down payment from the individuals, rather than the

corporation, and the sellers never received any payments upon the balance of the



purchase price. /d. at 918 n. 4 and 919. Furthermore, it was unclear “whether the
corporate entity” that the buyers claimed should be liable under the purchase contract
“was intended to operate the carwash or to won or be related to the ongoing partnership
business.” /d. at 918 n. 5.

In essence, the two individuals held to be personally liable under the purchase
contract were not allowed to pass liability to their corporation based upon representations
that they intended to organize a corporation and that they intended that the corporation
was to be liable under the note. Furthermore, the Court of Appeals did not analyze
whether or not such a purchase contract was an incidental transaction of business. The
trial court made a determination that a de facto corporation existed, and the Court of
Appeals rejected that determination.

The other Utah cases that La Jolla cites in support of its argument that the
conveyance was a nullity because BRB — 5 did not exist on October 22, 1997 are also
unavailing, for all of the cases are distinguishable on their facts and the law applied.* In
Gillham Advertising Agency, Inc. v. Ipson, the defendant was found liable for an
obligation, despite his argument that the obligation was owed by a corporation, because
the corporation never existed in Utah. 567 P.2d 163, 164-65. (Utah 1977). In Loveridge v.
Dreagoux, the Tenth Circuit simply upheld the trial court’s ruling that defendants

violated a statute “which specifically holds that persons who did what the defendants did

* Appellees have reviewed the non-Utah case law and authorities cited by Appellants and,
without specifically distinguishing each of the cases cited, simply declare that those
citations suffer from the same lack of identity to the facts and law of this case as the Utah

cases do.



are to be held jointly and severally liable for all debts and liabilties incurred or arising as
a result thereof.” 678 F.2d 870, 876 (10th Cir. 1982). In Sharp v. Riekhoff, the grantor
transferred property to a trust, rather than to a trustee. 747 P.2d 1044, 1046 (Utah 1987).
Because “trusts are property interests which cannot hold property,” rather than natural or
artificial persons, the transfer was nullified. /d. In Julian v. Petersen, the attempted
conveyance was to an individual that had already died, and “neither the estate nor the
decedent is a legal entity.” 966 P.2d 878, 881 (Utah Ct. App. 1998). Finally, in Kelly v.
Hard Money Funding, Inc., the Court of Appeals simply acknowledged that neither party
disputed that a grantee corporation “was an existing entity capable of holding title.” 2004
UT App 44, 23, n. 5, 87 P.3d 734.

The transfer of Pad A from ITP to BRB — 5 was a transaction that was wholly
different from any of the transactions considered above. The Busches planned to transfer
their properties from IIP to separate holding companies. In September, the Busches
signed the Operating Agreement for BRB — 5 with the specific intention that BRB - 5
receive Pad A. Then, as an incident to the organization of BRB — 5, Barbara Busch, on
behalf of ITP, signed the 1997 Quit Claim Deed on October 22, 1997. The Quit Claim
Deed was then recorded on October 24, 1997, which was the same day that the Articles
of Organization were filed with the Utah Department of Commerce. The conveyance was
not relying upon de facto corporate status for its efficacy, but rather was the transaction
of business that was incident to BRB — 5’s organization and purpose.

Utah’s rule against de facto corporations is not an issue. BRB - 5 has never

claimed that it functioned as a de facto corporation, and the trial court did not rely upon



BRB - 5’s status as a de facto corporation when it found that the 1997 Quit Claim Deed
was valid. The trial court’s finding and ruling should be affirmed.

B. BRB — 5’s sult to recover 1is property rights 1s a legitimate winding up activity.

Utah’s Limited Liability Company Act specifically states that “[d]issolution of a
company does not[,]” among other things “transfer title to the company’s property” or
“prevent commencement of a proceeding pending by or against the company in its
company name.” Utah Code Ann. § 48-2¢-1203(2). Once dissolved, a company may
carry on business “appropriate to wind up . . . its business and affairs.” Utah Code Ann. §
48-2¢-1203(1). In Utah, “[a] dissolved company in winding up has all powers of a
company that is not dissolved,” however, “those powers may be used only for the
purpose of winding up.” Utah Code Ann. § 48-2¢-1302. This statute specifically states
that these winding up powers “include . . . the power to . . . sue to collect amounts owed
to the company and to recover property or rights belonging to the company” and to
“initiate and defend claims in any proceeding.” /d. Under these statutes, BRB — 5 had full
power to initiate this litigation and pursue its Petition to Nullify Wrongful Liens.

La Jolla’s reliance on Diamond T. Developments, Inc. v. Brown, 2008 UT App
435, Utah App. LEXIS 428, is misplaced, for that case is not controlling. In that case,
Diamond T. Developments, Inc. “was involuntarily dissolved as a corporation in 1979
Id. at *1. Because the corporation had been dissolved in 1979, the Court of Appeals
applied “the statutory scheme in place at the time of Diamond’s involuntary dissolution.”
Id. That statute only allowed a dissolved entity to pursue “any remedy available to or

against the corporation for any right or claim existing, or any liability incurred, prior to



such dissolution if action or other proceeding is commenced within two years afier the

date of dissolution.” 1d. at *2 (emphasis added). This statute was repealed in 1992,

however. /d. at *1. This statutory scheme was not in effect when BRB - 5 was formed or

when BRB - 5 dissolved.

Currently, Utah’s winding up statute states that “[t]here is no fixed time period for
completion of winding up a dissolved company except that the winding up should be
completed within a reasonable time under the circumstances.” Utah Code Ann. § 48-2c-
1301. Under this and the other above-cited statutes, BRB — 5 is statutorily permitted, as
part of its winding up activities, to maintain a suit in its name to recover property or
rights belonging to the company, to initiate claims in any proceeding, and to settle
disputes by court action. There was no need for the Court to make factual findings as to
whether BRB — 5’s suit was an appropriate winding up activity.’

III. FURTHER INQUIRY OR ANALYSIS REGARDING HALES’ APPARENT
AUTHORITY OR THE VALIDITY OF THE 2007 QUIT CLAIM DEED
WOULD HAVE ABSOLUTELY NO IMPACT UPON THE VALIDITY OF
THE TRIAL COURT’S DECISION.

Once the trial court found that the 1997 Quit Claim Deed from IIP to BRB - 5 was
a valid Quit Claim Deed, any further inquiry regarding Hales’ purported authority or the

validity of the 2007 Quit Claim Deed because wholly irrelevant (and for that reason the

trial court did not consider or rule upon those issues).® The Court’s ruling that the 1997

> During the hearing, Robert Busch testified that BRB — 5 had been dissolved and that
BRB - 5 filed this case and appeared in court as part of its “winding up business.” (Tr. at
13-17.)

® During the hearing, Appellees’ counsel objected to the relevance of any of the evidence
presented by La Jolla regarding Hales’ apparent authority to act on behalf of IIP.



Quit Claim Deed was an effective deed meant that, as of October 22, 1997, IIP no longer
had any interest in Pad A to give. Therefore, any subsequent analysis of whether or not
Hales had the authority to transfer Pad A from IIP to Carlsbad Development or whether
or not the 2007 Quit Claim Deed was valid would make no difference in the result of this
case.

It is a well accepted maxim that a quit claim deed “gives only [the grantor’s]
interest and implies nothing more.” Wallace v. Build, Inc , 402 P.2d 699, 701 (Utah
1965); see Johnson v. Bell, 666 P.2d 308, 312 (Utah 1983) (stating that “[a] grantee under
a quit claim deed acquires only the interest of his grantor”). IIP had no interest in Pad A
to transfer to Carlsbad Development, LLC in 2007. Even if Hales had authority to effect
such a transfer, Carlsbad Development, LLC received only ITP’s interest in Pad A (i.e.,
nothing) through the 2007 Quit Claim Deed. Because Carlsbad Development, LLC
received no actual interest in Pad A, it could not pledge any interest in Pad A to La Jolla,
and La Jolla could not assert any interest in Pad A through Deeds of Trust executed by
Carlsbad Development, LLC.

Hales could have executed 100 different quit claim deeds to 100 different grantees
in 2007 in the furtherance of his plan to steal Pad A, and none of those quit claim deeds
would have passed any interest on to the grantees. Even if he had IIP’s full authority to
execute the 100 quit claim deeds, if all 100 quit claim deeds were executed after the 1997

Quit Claim Deed, all 100 quit claim deeds would have transferred no interest in Pad A to

Appellees’ counsel that that: “our position is that nothing after BRB — 5[] from Interstate
Income Properties 1s relevant, and so I'll just make that continuing objection so I don’t
have to interrupt.” (Tr. at 41:2-4.)



the grantees. All 100 quit claim deeds would have been valid, but all 100 quit claim deeds
would have transferred nothing more than the nonexistent interest that [IP had in Pad A.
The fact that BRB — 5 did not challenge Hales’ authority or press the trial court to make a
ruling on that issue has no bearing on the trial court’s underlying decision—that the 1997
Quit Claim Deed was a valid, enforceable deed and that La Jolla’s Deeds of Trust,
because they were not “signed by or authorized pursuant to a document signed by the
owner of the real property,” were wrongful liens.

CONCLUSION

The trial court was correct when it nullified both of La Jolla’s Deeds of Trust and
awarded Appellants their attorney’s fees and costs pursuant to Utah’s Wrongful Lien
Statute. La Jolla failed to marshal the evidence, as required under this Court’s precedent,
and therefore has not demonstrated that the trial court’s findings of fact were clearly
erroneous. The trial court’s finding that the 1997 Quit Claim Deed was a valid deed that
conveyed Pad A from IIP to BRB - 5 is amply supported by evidence heard at the
hearing as well as applicable Utah law. Because this finding stands, this Court should
affirm the trial court’s Order and Judgment in full. Furthermore, pursuant to the settled
legal principle that “a party who received an award of attorney fees below is entitled to
[its] fees on appeal,” Appellees request the fees they incurred in responding to
Appellants’ appeal. Glew v. Ohio Sav. Bank, 2007 UT 56, 181 P.3d 791 (see Order

Granting Attorney Fees on Appeal).
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ADDENDUM A

Materially Relevant Statutory Provisions



Title/Chapter/Section: i GoTo .

Utah Code
Title 38 Liens
Chapter 9 Wrongful Liens and Wrongful Judgment Liens

Section 1 Definitions.

38-9-1. Definitions.

As used 1n this chapter:

(1) "Interest holder" means a person who holds or possesses a present, lawful property interest in
certain real property, including an owner, title holder, mortgagee, trustee, or beneficial owner.

(2) "Lien claimant" means a person claiming an interest in real property who offers a document
for recording or filing with any county recorder in the state asserting a lien, or notice of interest, or
other claim of interest in certain real property.

(3) "Owner" means a person who has a vested ownership interest in certain real property.

(4) (a) "Record mterest holder" means a person who holds or possesses a present, lawful property
interest in certain real property, including an owner, titleholder, mortgagee, trustee, or beneficial
owner, and whose name and interest in that real property appears in the county recorder's records for
the county in which the property is located.

(b) "Record interest holder" includes any grantor in the chain of the title in certain real property.

(5) "Record owner" means an owner whose name and ownership interest in certain real property
is recorded or filed in the county recorder's records for the county in which the property is located.

(6) "Wrongful lien" means any document that purports to create a lien, notice of interest, or
encumbrance on an owner's interest in certain real property and at the time it is recorded or filed is
not:

(a) expressly authorized by this chapter or another state or federal statute;

(b) authorized by or contained in an order or judgment of a court of competent jurisdiction in the
state; or

(c) signed by or authorized pursuant to a document signed by the owner of the real property.

Amended by Chapter 69, 2009 General Session
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Utah Code
Title 38 Liens
Chapter 9 Wrongful Liens and Wrongful Judgment Liens

Section 4 Civil Lhability for filing wrongful lien -- Damages.

38-9-4. Civil liability for filing wrongful lien -- Damages.

(1) A lien claimant who records or files or causes a wrongful lien as defined in Section 38-9-1 to
be recorded or filed in the office of the county recorder against real property is liable to a record
interest holder for any actual damages proximately caused by the wrongful lien

(2) If the person mn violation of Subsection (1) refuses to release or correct the wrongful lien
within 10 days from the date of written request from a record mnterest holder of the real property
delivered personally or mailed to the last-known address of the lien claimant, the person is liable to
that record interest holder for $3,000 or for treble actual damages, whichever is greater, and for
reasonable attorney fees and costs.

(3) A person 1s liable to the record owner of real property for $10,000 or for treble actual
damages, whichever is greater, and for reasonable attorney fees and costs, who records or files or
causes to be recorded or filed a wrongful lien as defined in Section 38-9-1 in the office of the county
recorder against the real property, knowing or having reason to know that the document:

(a) is a wrongful lien;

(b) 1s groundless; or

(c) contains a material misstatement or false claim.

Amended by Chapter 223, 2008 General Session

<< Previous Section (38-9-3)  Next Section (38-9-6) >>

Questions/Comments | Utah State Home Page | Terms of Use/Privacy Policy




UTAH STATE LEGISLATUREHome | Site Map | Calendar | Code/Constitution | House | Senate | Search
Tritle/Chapter/Section: GoTo

Utah Code

Title 38 Liens

Chapter 9 Wrongful Liens and Wrongful Judgment Liens

Section 7 Petition to nullify lien -- Notice to lien claimant -- Summary relief -- Finding of wrongful
lien -- Wrongful lien 1s void

38-9-7. Petition to nullify lien -- Notice to lien claimant -- Summary relief -- Finding of
wrongful lien -- Wrongful lien is void.

(1) Any record mterest holder of real property agamst which a wrongful lien as defined in Section
38-9-1 has been recorded may petition the district court in the county i which the document was
recorded for summary relief to nullify the lien

(2) The petition shall state with specificity the claim that the lien 1s a wrongful lien and shall be
supported by a sworn affidavit of the record nterest holder

(3) (a) If the court finds the petition insufficient, it may dismiss the petition without a hearing

(b) If the court finds the petition 15 sufficient, the court shall schedule a hearing withm 10 days to
determine whether the document 1s a wrongful lien

(c) The record interest holder shall serve a copy of the petition on the lien claimant and a notice
of the hearing pursuant to Rules of Civil Procedure, Rule 4, Process

(d) The lien claimant 1s entitled to attend and contest the petition

(4) A summary proceeding under this section 1s only to determine whether or not a document 1s a
wrongful lien The proceeding shall not determine any other property or legal rights of the parties nor
restrict other legal remedies of any party

(5) (a) Following a hearing on the matter, if the court determunes that the document 1s a wrongful
lien, the court shall 1ssue an order declaring the wrongful lien void ab mitio, releasing the property
from the lien, and awarding costs and reasonable attorney's fees to the petitioner

(b) (1) The record mterest holder may record a certified copy of the order with the county
recorder

(1) The order shall contain a legal description of the real property

(c) If the court determines that the claim of lien 1s valid, the court shall dismuss the petition and
may award costs and reasonable attorney's fees to the lien claimant The dismussal order shall contain
a legal description of the real property The prevailing lien claimant may record a certified copy of
the dismussal order

(6) If the district court determines that the lien 1s a wrongful lien as defined in Section 38-9-1, the
wrongful lien 1s void ab initio and provides no notice of claim or mterest

(7) If the petition contamns a claim for damages, the damage proceedings may not be expedited

under this section

Enacted by Chapter 125, 1997 General Session
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Chapter 1 Conveyances
Section 13 Form of quitclaim deed -- Effect.

57-1-13. Form of quitclaim deed -- Effect.
Conveyances of land may also be substantially in the following form:
QUITCLAIM DEED

___ (here insert name), grantor, of __ (insert place of residence), hereby quitclaimsto
(insert name), grantee, of  (here insert place of residence), for the sum of _ dollars, the
followmg described tract _ of landm _ County, Utah, to wit: (here describe the premises).

Witness the hand of said grantor this (month\day\year).

A quitclaim deed when executed as required by law shall have the effect of a conveyance of all
right, title, interest, and estate of the grantor in and to the premises therein described and all rights,
privileges, and appurtenances thereunto belonging, at the date of the conveyance

Amended by Chapter 75, 2000 General Session
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Utah Code

Title 48 Partnership

Chapter 2¢ Utah Revised Limited Liability Company Act
Section 404 Prefiling activities

48-2¢-404. Prefiling activities.

A company may not transact busimess or mncur indebtedness, except that which 1s incidental to 1ts
organization or to obtaming subscriptions for or payment of contiibutions, until its articles of
organization have been filed with the division Nevertheless, this section may not be mterpreted to
mvalidate any debts, contracts, or liabilities of the company mcurred on behalf of the company prior
to the filing of 1ts articles of organization with the division

Enacted by Chapter 260, 2001 General Session
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Utah Code
Title 48 Partnership
Chapter 2¢ Utah Revised Limited Liability Company Act

Section 1203 Effect of dissolution.

48-2¢-1203. Effect of dissolution.

(1) A dissolved company continues its existence but may not carry on any business or activities
except as appropriate to wind up and liquidate its business and affairs, as provided in Part 13 of this
chapter.

(2) Dissolution of a company does not:

(a) transfer title to the company's property;

(b) prevent transfer of an interest in the company;

(c) subject its members or managers to standards of conduct different from those prescribed in
Part 8;

(d) change:

(1) limited Lability provided under Part 6 of this chapter;

(11) voting requirements for its members or managers;

(1) provisions for selection, resignation, or removal of its managers; or

(1v) provisions for amending its articles of organization or operating agreement;

(e) prevent commencement of a proceeding by or against the company in its company name;

(f) abate or suspend a proceeding pending by or against the company on the effective date of
dissolution; or

(g) terminate the authority of the registered agent of the company.

Enacted by Chapter 260, 2001 General Session
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Title 48 Partnership
Chapter 2¢ Utah Revised Limited Liability Company Act
Section 1301 Winding up defined.

48-2¢-1301. Winding up defined.

The winding up of a dissolved company is the process consisting of collecting all amounts owed
to the company, selling or otherwise disposing of the company's assets and property, paying or
discharging the taxes, debts and liabilities of the company or making provision for the payment or
discharge, and distributing all remaining company assets and property among the members of the
company according to their mterests. There is no fixed time period for completion of winding up a
dissolved company except that the winding up should be completed within a reasonable time under

the circumstances.

Enacted by Chapter 260, 2001 General Session
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Utah Code
Title 48 Partnership
Chapter 2¢ Utah Revised Limited Liability Company Act

Section 1302 Powers of company n winding up.

48-2¢-1302. Powers of company in winding up.

A dissolved company in winding up has all powers of a company that is not dissolved but those
powers may be used only for the purpose of winding up and not for the carrying on of any business
or activity other than that necessary for winding up. Those powers include, but are not limited to, the
power to

(1) continue the business of the company for the time reasonably necessary to obtain appropriate
fancial results for the members and creditors of the company;

(2) hire and fire employees, agents, and service providers;

(3) settle or compromise claims or debts owed to the company or claims brought against, or debts
owed by, the company;

(4) sell, exchange, or otherwise dispose of property of the company whether for cash or on terms,

(5) convey and transfer property of the company;

(6) sue to collect amounts owed to the company and to recover property or rights belonging to the
company,

(7) mitiate and defend claims in any proceeding;

(8) settle disputes by mediation, arbitration, or court action; and

(9) perform every other act necessary to wind up and liquidate the business and affairs of the
company.

Enacted by Chapter 260, 2001 General Session
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Ch, 176

CHAPTER 178
S.B.64
Passed February 21, 1996
Approved March 12, 1996
Effective Apnl 29, 1986

LIMITED LIABILITY COMPANIES
Sponsor Craig L. Taylor

AN ACT RELATING TO LIMITED LIABILITY
COMPANIES; AMENDING DEFINITIONS;
AMENDING FORMATION REQUIRE-
MENTS; AMENDING REQUIREMENTS
FOR MEMBERS; PROVIDING FOR

WAIVER OF PROTECTION FROM
LIABILITY; AMENDING SERVICE OF
PROCESS PROVISIONS; AMENDING

REQUIREMENTS FOR ARTICLES OF
ORGANIZATION; AMENDING FILING
REQUIREMENTS; AMENDING ANNUAL
REPORT REQUIREMENTS; AMENDING
WHEN ARTICLES OF INCORPORATION
MUST BE AMENDED; AMENDING
REGISTERED AGENT REQUIREMENTS;
AMENDING PROVISIONS GOVERNING
MANAGEMENT; PROVIDING INTEREST
IN A LIMITED LIABILITY COMPANY IS
PERSONAL PROPERTY; AMENDING
EXECUTION PROCEDURES; AMENDING
DISSOLUTION PROVISIONS; AMENDING
REQUIREMENTS FOR FOREIGN LIMITED
LIABILITY COMPANIES; AND MAKING
TECHNICAL CORRECTIONS,

This act affects sections of Utah Code Annotated
1953 as follows:

AMENDS:

48-2b-102, as last amended by Chapter 240, Laws
of Utah 1992

48-2b-103, as enacted by Chaptor 258, Laws of
Utah 1991

48-2b-109, as enacted by Chapter 258, Laws of
Utah 1991

48-2b-113, as last amended by Chapter 28, Laws of
Utah 1995

48-2b-~116, as last amended by Chapter 168, Laws
of Utah 1992

4B-2b-117, as last amended by Chapter 28, Laws of
Utah 1996

4B-2b-118, as enacted by Chapter 258, Laws of
Utah 1991

48-2b~120, as enacted by Chapter 268, Laws of
Utah 1991

48-2b~121, as last amended by Chapter 168, Laws
of Utah 1992

48-2b-123, as enacted by Chapter 258, Laws of
Utah 1981

48-2b~125, as last amended by Chapter 188, Laws
of Utah 1892

48-2b-131, as enacted by Chapter 268, Laws of
Utah 1981

48-2b-134, as last amended by Chapter 188, Laws
of Utah 1992

4B-2b-137, as last amended by Chapter 168, Laws
of Utah 1992

48-2b-144, as enacted by Chapter 258, Laws of
Utah 1991

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 48-2b-102 is amended to
read:

48-2b-102, Definitions.

(1) “Bankruptey” includes bankruptey under
federal bankruptcy law or under Utah insolvency
law.

(2) “Business” includes every trade, occupation,
or profession

(3) “Division” means the Division of Corporations
and Commercial Code of the Department of
Commaerce.

(4) “Foreign hmited hability company” means a
limited liability company organized under the laws
of any otber junsdiction

(6) “Limited hability company” or “company”
means & business entity organized under this
chapter,

(8) “Person” means an individual, general
partnership, limited partnership, hmited hability
company, limited agsociation, domestic or foreign
trust, estate, association, or corporation

(7) “Professional services” means the personal
services rendered by

(a) an architect holding a license under Tatle 58,
Chapter 3, Architects Licensing Act, and any
subsequent laws regulating the practice of
architecture,

(b) an attorney granted the authority to practice
law by the Supreme Court of the state of Utah as
provided in Title 78, Chapter 51;

(¢) achiropractor holding a license under Title 58,
Chapter 12, Part [2] 10, Chiropractic
[Improvements] Physician Practice Act, and any
subsequent laws regulating the practice of
chiropractic;

(d) a doctor of dentistry holding a license under
Tutle 8, Chapter 7, Dentists and Dental Hymienists
Act, and any subsequent laws regulating the
practice of dentistry;

{e) a professional engineer registered under Title
58, Chapter 22, Professional Engineers and Land
Surveyors Licensing Act;

(f) a naturopath holding & license under Title 58,
Chapter 12, Part 3, and any subsequent laws
regulating the practice of naturopathy;

(g} a nurse [whose-professional-nursing-license
designates-him-as-a nurse anesthetist-pursuant to
Subsection-58-31-8 1.(14] hicensed under Title 58,
Chapter 31, Nurse Practice Act, or Title 68, Chapter
44a, Nurse Midwife Practice Act;

(h) an optometrst holding a license under Title
58, Chapter 18a, Utah Optometry Practice Act, and
any subsequent laws regulating the practice of
optometry,

(i) an osteopathic physician or surgeon holding a
license under Title 568, Chapter 12, Part 1, Utah
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Osteopathic Medicine Licensing Act, and any
subsequent laws regulating the practice of
osteopathy,

(3) a pharmacist holding a license under Title 58,
Chapter 17, Pharmacy Practice Act, and any
subsequent laws regulating the practice of
pharmacy;

(k) & physician, surgeon, or doctor of medicine
holding a license under Title 68, Chapter 12, Part 5,
Utah Medical Practice Act, and any subsequent
Taws regulating the practice of medicine;

(1) o physical therapist holding a license under
Title 58, Chapter 24a, Physical [Therapy) Therapist
Practice Act, and any subsequent laws regulating
the practice of physical therapy;

(m! a podiatrist holding a license under Title 58,
Chapter [5) ba, Podiatrist Licensing Act, and any
subsequent Taws regulating the practice of
chiropody;

(n) npsychologist holding a license under Title 68,
Chapter 25a, Psychologists’ Licensing Act, and any
subsequent laws regulating the practice of
psychology;

{0) a public accountant holding a license under
Title 88, Chapter 26, Certified Public Accountant
Licensing Act, and any subsequent laws regulating
the practice of public accounting;

(p) a real estate broker or real estate agent
holding a license under Title 61, Chapter 2, Division
of Real Estate, and any subsequent laws regulating
the sale, exchange, purchase, rental, or leasing of
real estate;

(q) a clinical or certified social worker haolding a
license under Title 58, Chapter [35) 60, Part 2,
Social Worker Licensing Act, and any subsequent
laws regulating the practice of social work; and

(r) aveterinarian holding a license under Title 58,
Chapter 28, Veterinary Practice Act, and any
subsequent laws regulating the practice of
veterinary medicine.

(8) “Regulating board” means the board
organized pursuant to state law [which) that is
charged with the licensing and regulation of the
practice of the profession [whish] that a limited
liability company is organized to render.

(9) “State” means a state, ternitory, or possession
of the United States, the District of Columbia, or the
Commonwealth of Puerto Rico.

(10) “Successor limited liability company” means
the surviving or resulting imited hiability company
existing pursuant to a merger or consolidation of
two or more limited liability companies.

Section 2, Section 48-2b-108 1s amended to
read:

48-2b-103. Formation,

[Two-or-more-persons-may-form-a) (1) A limited
liability company may be formed by [executingand)

delivering to the division articles of organization for

the limited liability company meeting the
requirements of Subsection (2)a) “and gectmn
48-2b-116 and executed as required by Section
48-2b-134. [An-interest of a-member-in-alimited
Fabilisy-company-1e-personal-property-)

(2) (a) A limited linbility company shall at
formation of the limited liability company and at all
times have at least two members,

(b) Any person may be a member of a limited
liability company.

(¢) Failure to maintain two members shall be an
event of dissolution, subject to Section 48-2b-137,

Section 3. Seetion 48-2b-108 is amended to
read:

48-2b-108. Liability of members, managers,
and employees — Waiver.

(1) Except as otherwise specifically set forth in
this chapter, neither the members, the managers,
nor the employees of a limited liability company are
personally liable under a judgment, decree, or order
of a court, or in any other manner, for a debt,
obligation, or liability of the limited liability
cempany

(2) () A member of a limited hability company
may waive the protection against personal liability
of this section for the debts, obligations, or liabilities
of a limited liability company by executing a waiver
in the articles of organization or certificate of
amendment of the articles of organization. The
member waiving pratection from Tiability sha™
execute the waiver

(b) The extent of the waiver is determined by the
executed waiver in the articles of organization or
certificate of amendment.

Section 4. Section 48-2b-118 is amended to
read:

48-2b-118. Service of process, notice, or
demand.

(1) Process ngainst a limited liability company
may be served:

(n) in accordance with Title 16, Chapter 10a,
Utah Revised Business Corporation Act, as If the
company were a corporation; or

(b) upon the registered agent [at-the-business
istered-agent).

(2) () [Any-noiice-to-or-demand] Service on a
company organized under this chapter may be
made:

lé@) (i) by delivery to:

{)(A) a managerof the company if management
is vesfed in & manager; or

[6iH) (B) any member if management is vested in
the members; or

{53 (i) by wnting, which shall be mailed by
registered or certified mail to the registered office of
the company In this state or to another address {in

oprincipaloffice of the-company:)

574

HemnOnline — 1996 574 1996



General Session - 1986

Ch. 178

for the company listed in the most recent annual
report or other document on hile with the division.

(b} Service is perfected under Subsection (2XaXii)
on the earfiest of:

(i) the date the company receives the process;

(1i) the date shown on the return receipt, if signed
on behalf of the Timited liability company; or

(iii) five days after mailing.

(3) Thissection does not limit or affect the right to
serve, 1n any other manner permitted hy law, any
process, notice, or demand required or permitted hy
law to be served upon a limited liability company.

[ —If-a-limitedliability-company-fails-to
apgoinmpmaimkwregiebemd—agagﬁmhimm
u
division-is-the-agent-of-the-liability company-upon
whom-any—~process—notice—or—damand--may-ba
served.|

[(br-Servies-on-thedivisionofany-process,notics,
er—demand-shall-be-made-by~delivering—to—and
leavingwith-the division-anoriginaland-onecopyef
the-processr-notice-or-demand-together-with-any
fee—required—by—the—division—under—Sedtion
83~38-3.2,|

[(c)-IFany-process naticeror-demand-is-served-on
the-division-it-shall-immediately-cause-one-of-the
copies-to-be-forwarded;-by-rogistered-or-certified
mail-addressed-to-thelimited-liability company-st
ita-registored-office.)

[(dr-Serviceuponthedivisiondsnotreturnablein
less-than-30-days.}
Section 6. Section 48-2b-116 s amended to

read:
48-2b-118. Artieles of organization.

(1) The articles of organization of a limited
liability company shall set forth:
(a) the name of the limited liability company,

{b) the period of its duration which shall not
exceed 99 years from the date of filing with the
division;

(c) the business purpose or purposes for which the
limited liability company is organized;

(d) the street address of its registered office in the
state fandl;

S_el the name( retreetaddress,] and signatureofits
initial registered agent (in—the—state] at that
address, as required by Section 48-2b-128;

[te)-a-stetoment that-the-divisionis-appointed-the
agent-ofthelimited-lHability-compa

ice-of

(f) if the limited liability company is to be
managed by a manager or managers, a statoment
that the company is to be managed in that fashion
and the names and street addresses of the
managers who are to serve until the first meeting of
members or until their successors are elected;

(g) if the management of a limited liability
company is reserved to the members, the names
and street addresses of the members; and

(h} any other provision, not inconsistent with law,
that the members choose toinclude in the articles of
organization for the regulation of the internal
affairs of the limited liability company, including
any provision that is required or permitted to be
included in the operating agreement of the limited
liability company under this chapter.

(2) Itis not necessary to include in the articles of
organization eny of the powers enumerated in this
chapter.

Section 8. Scction 48~-2b-117 Is amended to
read:

48-2b-117. Filing of articles.

(1) [Aneriginalandonecopy](a) Two copies ofthe
articles of organization and of any certificates of
amendment, or of any judicial decree of
amendment, shall ba deliverad to the division. The
documents to be filed shall be executed as provided
in Section 48~2b-134, or be true copies made by
photographic, xerographic, clectronic, or other
process that provides similar copy accuracy of &
document that has been properly executed.

(b) A person who executes articles of organization
or a certificate of amendment as an
attorney~in-fact or fiduciary need not exhibit
evidence of [his] the person's authority as a
prerequisite to filing,

(¢} Unlessit finds that the articles of organization
or certificate of amendments do not conform to law
a8 to their form, the division, upon receipt of all
filing fees established under Section 83-38-3.2,
shall:

[¢a3] (i) place a stamp or seal on [the-original-and
the—copy| both copies, indicating the time, day,
month, and year of the filing, the name of the
divigion, the signature of the division director, and
the division's seal, or facsimiles of them;

(B (1) file [the-signed-original| one copy in its
office; and

{ta)] (iii) return the [stamped] second copy to the
person who filed it or as directed by the person who
filed it.

(2) Upon the filing with the division of a
certificate of amendment, the articles of
organization shall be amended as set forth in the
certificate of amendment, and upon the effective
date of a certificate of dissolution or of a judicial
decree of cancellation, the articles of organization
shall be canceled.
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Section 7. Section 48-2b-118 is amended to
read:

48-2b-118, Effect of filing — Prefiling
activities.

{1) Upon the placement of & stamp or seal, as
provided in Subsection 48-2b-117 (1){aJ}, on the
articles of organization, the limited liability
company shell be considered organized.

(2) Except as against the state of Utah in a
proceeding to cancel or revoke the certificate of
orgunization or in a proceeding for involuntary
dissolution of the limited liability company, the
filed articles shall be conclusive evidence that all
conditions precedent required to be performed by
the members have been complied with and that the
limited liability company has been legally
organized under this chapter.

(3) Alimited liability company may not transact
business or incur indebtedness, except that which is
incidental to ita organization or to obtaining
subscriptions for or payment of contributions, until
the articles of organization have been filed with the
division. Persons engaged in prefiling activities
other than those authorized by this section shall be
jointly and severally liable for any debts or
liabilities incurred in the course of those activities.
Nevertheless, this section may not be interprotod to
invalidate any debts, contracts, or liabilities of the
limited liability company incurred on behalf of the
limited liability company prior to the filing of its
rriicles of organization with the division.

Section B. Section 48-2b-120 is amended to
read:

48-2b-120. Annual report.

(1) Each limited liability company and each
foreign limited liability company authorized to
transuct business in this state shall file with the
division, during the month of its anniversary date of
formation, in the case of domestic limited liahility
companies, or during the month of the anniversary
date of being granted authority to transact business
in this state, in the case of foreign limited liability
companies authorized to transact business in this
state, an annual report setting forth:

(a) the name of the limited liability company and
the state or country under the laws of which it is
formed;

(b) the street address of the registered office and
th_e name [and-street—address] of the agent for
service of process at that addross, as required to be

maintained under Section 48-2b-123; (and]

{c) if there is & change of the registered agent
required to be maintained by Section 48-2b-123[/];

(d) if the street nddress or legal name of any
manager or member with management authority
named in the articles of organization, as amended,
of a domestic limited linbility company, or named in
the apphication for the registration of a foreign
limited liability company, has changed, the new

street address or legal name of the member or
manager; and

(e) pny change in the persons constituting the
managers or membars with management authority,
of a foreign limited liability company.

(2) A change in the person constituting the
managers, or members with management
suthority, of a domestic Timited liability company
ghall be reflected in amended articles of
organization, as provided in Section 48-2b-121.

{(](3) The annual report shall be made on forms
prescribed and furnished by the division, and the
information contained on the annual report shall be
given as of the date of execution of the report. The
annual report forms shall include a statement
notifying the limitod linbility company that failure
to file the annual report will result in the
suspension and eventual cancellation of its
certificate of organization, in the case of a domestic
limited liability company, or of its registration, in
the case of a foroign limited limbility company
authorized to transact business in this state.

[(30](4) The annual report shall be signed by any
manager or member [underpenaliyofperjury] with
munsagement authority. Ifthe registered agenthas
changed since the iast annual report, the annual
report shall also be signed by the new registered
agent.

{h] (6) If the report conforms to the
requirements of this chapter, the division shall file
the report. If the report does not conform, thr
division shall mail the report first class postage
prepaid to the limited liability company at the
street address set forth for its agent for service of
process in the certificate of organization or most
recent report, for any necessary corrections. If a
repert is returned, the penalties for [ailure to file
the report within the time prescribed in this section
do not apply, a& long as the report is corrected and
returned to the division within 30 days from the
date the nonconforming report was mailed to the
limited liability company.

Section 9. Section 48-2b-121 is amended to
read:

48-2b-121. When amendments required.

(1) The articles of organization of a limited
liability company shall be amended when:

(a) there is a change in the name of the limited
liability company;

(b) there is a change in the character of the
business of the limited liability company specified
in the articles of organization;

{c) there is a false or erroneous statement in the
articles of organization;

(d) there is 8 change in the time, as stated in the
grticles of organization, for the dissolution of the
limited linbility company;

(e) there ia 8 change in [the-names-and-street
addressesofthe-managers] who is 8 manager of the
limited linbility company or, if the limited liability
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company is managed by its members, {the-names
and-street-addresses-of-the-members] a change in

contributions or withdrawala by the members or s
provided in Section 48-2h-130.

who is a member of the limited liability company;

(H the members determine to fix a time, not
previously specified in the articles of organization,
for the dissolution of the limited liability company;
or

(g) the members desire to make a change in any
other atatement in the articles of organization in
order for the articles to accuratoly represent the
pgreement among them,

(2) Each limited liability company shall file with
the divisicna copy of any amendment to the articles
within 60 days after the adoption of the
amendment.

Section 10. Section 48-2b-123 is amended to
read:

48-2b-123, Registered agent.

(1) (a) Each domestic limited liability company
and each foreign limited liability company
authorized to do business in this atate shall
continuously maintain an agent in this stata for
service of process on the limited liability company.

(b) The street addreas of the registered agent
ghall be the same as the resistered office of the
limited liability company.

(2) [This](a) The agent shall be [an-individual]a
person residing or authorized to do business in this
state{ -a-domesticcorporationa-foreigncorporation
authorized-to-do-business-in-this-state~or—any
member-ofthe-limited-liability-company),

(b) A limited liability company may not aerve as
its own registered agent.

(3) Failure to maintain a registered agent or
registered office in this state shall be grounds for
involuntary dissolution of the limited liability
company by the division under Section 48-2b~142.

(4) The registered agent of a limited liability
company may resign by filing an original and one
capy of a signed written notice of resignation with
the division. The division shall then mail a copy of
the notice of resignation te the registered office of
the limited liability company at the atreet address
set forth inthe limited liability company’s articles of
organization. The nppointment of the registered
agent ends 30 days after the division receives notice
of the resignation.

Section 11, Section 48-2b-125 is amended to
rend:

48-2b-125, Managcment.

(1) (a) The management of the limited liability
company, unless otherwise pmv:ded in the articles
of organization, shall be vested in its members in
proportion to their interests in the profits of the
limited liability company, as reflected in the
operating agreement and as adjusted from time to
time to preperly reflect any additional

(b) If the managament of the limited liability
company is vested in the members, any member has
authority to bind the limited liability company,
unless otherwise provided in the articles of
organization or operating agreement.

(2) (a) Ifthe articles of organization provide for
the management of the limited liability company by
a managar or managers, the manager or managers
shall be any person elected by the members in the
mannerpreseribed by and provided in theoperating
agresment of the limited linbility company. A
manager need not be a member unlesa required by
the articles of organization or operating agreement.

(b) If the management of the limited liability
company is veated in a manager or managers, any
manager has authority to bind the limited liability
company, unless otherwise provided in the articles
of organizatien or operating agreement. A
manager shall serve for a term apecified in the
operating agreement. This term may not excoed the
duration of the limited liability company as
speeified in the articlea of organization,

(8) The menageror managers shall {also] hold the
offices and have the responsibilities accorded to
them by the members and as provided for in the
operating agreement of the limited liability
company.

Baction 12, Section 48-2b-131 is emended to
read:

48-2b-181. Character, transfer, adjustment,
and assignment of member interests —
Effect.

(1) An interest of a member in a limited liability
company {8 personal preperty.

D] (2) An interest cf a member in a limited
liability company may be adjusted, tranaferred, or
assigned a8 provided in the operating agreement.
[Hewever—if] If the nontransferring members
entitled to receive a majority of the nontransferred
profits of the limited liability company, pursuant to
Section 48-2b-130, do not consent to the proposed
tranafer or assignment/;]:

(a) the transferes of the interest of the member
hag na right to participate in the management of the
business and affairs of the limited linbility
cor;\puny._ or to become a member(—In-that-event,];
an

{b) the transferce is entitled to receive only the
share of profits or other compenaation by way of
income and the return of contributions to which
that member would otherwise be entitled.

(] (3) A member of a limited linbility company
organized to render professionnl services may
voluntarily transfer [his—shares] the member's
intorest in a limited liability company only to a
person who is licensed or repistered by the
juriadietion in which the person resides to render
the same type of professional servicea as those for
which the company was organized.
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(4) Any transfer of a member's interest in a
limited hability company 1n violation of this section
18 void

Section 18. Section 48-2b-134 is amended to
read:

48-2b-184, Execution of documents,

(1) Unless otherwise specified in this chapter,
each certificate or repert required by this chaptor to
be filed with the division shall be executed in the
following manner

(a) articles of organization shall be signed by [twe
membersortwo-managers) at least one manageror,
If the limited hability company is managed by its
members, by at least one member;

(b) [the] a certificate of amendment shall be
signed [underpenalty-of-perjury] by at least one
manager or one member{,-as-autherzed-pursuant
to] with management authonity, suhject to any
restriction or requirement in the operating
agreement, and by each othor member designated
in the certificate of amendment as a new member;

(c) the annual repert shall ba signed [under
penalty-of-perjury] by at least one manager or one
member{—as—authorized—pursuant—to] with

management authority subject te any restriction or
requirement 1n the operating agreement, and, if the
registered agent has changed subsequent to the
filmg of the articles of orgamization or the last
annual repert, by the registered agent, and

(d) articles of dissolution shall be signed [under

penalty-of-perjury| by at least one manager or one
member{,—as—authorized—pursuant—te] with
management authonty subject to any restriction or

requirement in the operating agreement

(2) Any person may si1gn any certificate or articles
by an attorney-in-fact, but a pewer of attorney to
sign a certificato relating to the admission of a
member shall specify the admission of the member.
Powers of attorney relating to the signing of a
certificate by an attorney-in-fact need not be filed
with the division but shall be retained by the
cempany

(8) The execution of articles of organization [os],
dissolution [os], of a certificate of amendment (by-a
member), or of an annual report constitutes an oath
or affirmation by the person executing the
document, under the penalties of perjury, that the
facts stated in the articles or certificato are true and
that any power of attorney used in connection with
the execution of the articles or certificate is proper
in form and substance,

Section 14, Section 48-2b~187 is amended to
read:

48-2b-137, Dissolution.

A limited liability company organized under this
chaptor shall be dissolved upen the occurrence of
any of the following events:

(1) when the period fixed for the duration of the
limited liability company in its articles of
organization or aperating agreement expires;

(2) when the limited liabihity company fails to
meet the requirement to maintain at least two
members, uniess witain 80 days after the event of
dissolution a member 18 added, in a manner
consistent with the operating agreement, if any, of
the limited {iability company, so that the Timited
liability company meets the minimum membership

reguxrement;

()] (3) by written agreement signed by the
members entitled to receive a majonty of the profits
of the limited liability company, unless otherwise
provided 1n tho operating agreement,

(3)] (4) excert as provided otherwise in the
operating agreement, upon the death, retirement,
resignation, expulsion, bankruptcy, or dissolution
of a member or upon the occurrence of eny other
event that terminates the continued eligibility for
membership of a member 1n the limited hability
company, unless the business of the limited liabihty
company 18 continued by the membera

(a) under a right to continue the business, as
provided in the operating agreement, but only in
accordance with the terms, conditions, and
provisions specified in the operating agreement, or

(b) if the right to continue 12 not specified in the
operating agreement, by the censent of all
remaining members within 90 days after the event
of [termination] dissolution, or

[h)(6) when the limited liabihty company is not
the successor limited lhability company mm the
merger or consolidation of two or more limited
liability companies

Section 15, Section 48-2b-144 is amended to
read:

48-2b-144. Reglstration of foreign limited
linbility companies.

(1) Before doing business in this state, a foreign
limited liability company shall register with the
division by submitting to the division

(a) the fee required by this chapter;

(b) an orginal certificate of fact or good standing
from the office of the secretary of state or other
responsible authority of the home state of the
foreign limited liability company, and

(c) an onginal copy executed by a member,
together with a duplicate copy, of an application for
registration as a foreign limited liability company,
setting forth:

(i) the name of the foreign limited liability
company and, if that name 18 not available in this
state, the name under which it propases to register
and transact business in this state,

(ii) the state or other junsdiction or country
where organized and the dato of its orgamization,

(iii) the nature of the business or purposes to be
conducted or promioted in the state of Utah,
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{iv) the street address of the registered office in
this state and the name [and-sirost-address) of the
registered agent for service of process at the
registered office as required hy Section 48-2b=123;

(v) an irrevocable written consent of the foreign
limited liability company that actions may be
commenced against it in the proper court of any
county where there is proper venue by the service of
process on its registered agent, and if the agent has
resigned, the agent's authority has been revoked, or
the agent cannot be found, then on the director of
the division, and stipulating and agreeing that this
service shall be taken and held, in all courts, tobe as
valid and binding as if service had been made upon
the members of the foreign limited liability
company;

(vi) if the foreign limited liability company is
managed by one or more managers, B statement
that the company is managed in that fashion and
the name and business or residence street address
of each managers then serving;

[w)) (vii) if the management of the foreign
limitod liabihity company is reserved to its
members, the name and business or residence
street address of each of the members; and

{4B] (viii) the date on which the foreign limited
lisbility company first intends to do business in the
state [of-Utah).

(2) If any statoment in the application for
registration of a foreign limitod liability company
was false when made or any arrangements or other
facts described have changed, making the
application inaccurato in any respect, the foreign
limitod liability company shall promptly file with
the division a certificato, executed by a member,
correcting the statement, together with payment of
any fee required by this chapter.
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