Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1989

Johnson v. Commercial Security Bank : Brief of
Appellant

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu cal
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Robert G. Norton; Moore, McDonough & Norton; attorney for appellant.

Bryan W. Cannon; Beesley & Fairclough; attorneys for respondent.

Recommended Citation

Brief of Appellant, Johnson v. Commercial Security Bank, No. 890506 (Utah Court of Appeals, 1989).
https://digitalcommons.law.byu.edu/byu_cal/2127

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F2127&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F2127&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F2127&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F2127&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1/2127?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F2127&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

UTAH COURT OF AppEALS
UTAH BRIEF

DOCUMENT
KFy

50

A10

DOCKET No. ——8-9;05&_\

IN THE COURT OF APPEALS OF THE STATE OF UTAH

STEPHANIE H. JOHNSON, fka
STEPHANIE H. PARCELL,

Defendant and Appellant,
v.
COMMERCIAL SECURITY BANK,

Plaintiff and Respondent.

BRIEF OF APPELLANT
Appeal from Memorandum
Decision entered by
L.H. Griffiths, Judge,
Murray Circuit Court
Civil No. 853008061

Pownihy WS

Bryan W. Cannon

BEESLEY & FAIRCLOUGH

40 East South Temple, #300
Salt Lake City, Utah 84111
Telephone: (801) 538-2100

Attorneys for Respondent

Robert G. Norton, #5118
MOORE, McDONOUGH & NORTON
261 East Broadway, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 363-2727

Attorneys for Appellant

FUTp

Epog
AUG1 7 199,

I
JAN 221700

Tt O AgnLng



IN THE COURT OF APPEALS OF THE STATE OF UTAH

STEPHANIE H. JOHNSON, fka
STEPHANIE H. PARCELL,

Defendant and Appellant,
v.
COMMERCIAL SECURITY BANK,

Plaintiff and Respondent.

BRIEF OF APPELLANT
Appeal from Memorandum
Decision entered by
L.H. Griffiths, Judge,
Murray Circuit Court
Civil No. 853008061

Ut.Ct.App.No. 890506-CA

Bryan W. Cannon

BEESLEY & FAIRCLOUGH

40 East South Temple, #300
Salt Lake City, Utah 84111
Telephone: (801) 538-2100

Attorneys for Respondent

Robert G. Norton, #5118
MOORE, McDONOUGH & NORTON
261 East Broadway, Suite 300
Salt Lake City, Utah 84111
Telephone: (801) 363-2727

Attorneys for Appellant



TABLE OF CONTENTS

STATEMENT SHOWING JURISDICTION OF THIS COURT
AND DESCRIBING NATURE OF PROCEEDINGS BELOW . . . . .

STATEMENT OF ISSUES PRESENTED FOR REVIEW . . . . . . .

DETERMINATIVE CASES, STATUTES AND RULES . .« « « « « =«
STATEMENT OF THE CASE . ¢ « ¢ o o o s o o o o o o o o
A. Nature of the Case and Course of Proceedings

B.

Statement of Facts . . ¢ ¢ ¢ ¢« ¢ ¢ o o o o

SUMMARY OF ARGUMENT . . . ¢« ¢ & ¢ o o o o o o o o o =

ARGUMENT

. . . . . . . . . . 0 . 0 . . . . . . . .

POINT ONE

RULES 4(b) AND 71B OF THE UTAH RULES OF CIVIL
PROCEDURE ARE MUTUALLY EXCLUSIVE
REMEDIES/PROCEDURES AND THE COURT BELOW ERRED
IN HOLDING THAT PLAINTIFF-BANK MAY ELECT TO

PROCEED AGAINST DEFENDANT-APPELLANT HEREIN

UNDER EITHER RULE 4(b) OR RULE 71B. . . . .

POINT TWO

CONCLUSION

ENTRY OF A "JUDGMENT BY DEFAULT" HAS THE SAME
PROCEDURAL EFFECT AS A "“TRIAL" AS THAT TERM
IS USED IN RULE 4(b), UTAH RULES OF CIVIL
PROCEDURE, AND THEREFORE PLAINTIFF'S FAILURE
TO SERVE DEFENDANT PRIOR TO ENTRY OF THE
DEFAULT JUDGMENT PRECLUDES PLAINTIFF FROM
PROCEEDING UNDER RULE 4(b). . . . . . . . .

ADDENDUM

. . . . . . . . . . . . - . . . . . . . . .

(1)

w NN

11

12

14



TABLE OF AUTHORITIES

CASES
Hoyt v. Upper Marion Ditch Company,
76 P.2d 234 (Utah 1938) . . . + + « v 4 o 4 e e « o o . . .2, 10
McKean v. Mountain View Memorial Estates,

411 P.2d 129 (Utah 1966) . . . . « © © « v e e o 4 e e . 2, 12
Watson v. State, 694 P.2d 560 (Oregon 1985) . . . . . . . 2, 12
STATUTES
Section 78-2a-3, Utah Code Annotated, (1953, as amended) . . . 1
Section 104-3-17 Revised Statutes of Utah (1933) . . . . . .2, 10
Section 104-5-17 Revised Statutes of Utah (1933) . . . . . . 2, 9

Section 104-31-1 Revised Statutes of Utah (1933) . . . . 2, 9, 10

RULES
Rule 4(b),
Utah Rules of Civil Procedure . . . . . 2, 5, 6, 7, 8, 9, 10, 11
Rule 71B,
Utah Rules of Civil Procedure . . . 2, 3, 5, 6, 7, 8, 9, 11, 12
SECONDARY AUTHORITIES
JUDGMENTS, 47 Am Jur 2d, Section 1193 . . . « « « « « « « . . 11
PARTIES, 59 Am Jur 2d, Section 270 . . . . . . « « « « « < . . 8

(i1)



Robert G. Norton #5118

MOORE, McDONOUGH & NORTON

Attorneys for Defendant Stephanie H. Johnson
310 South Main St., Suite 1100

Salt Lake City, Utah 84101

(801) 363-2727

IN THE COURT OF APPEALS OF THE STATE OF UTAH

STEPHANIE H. JOHNSON, fka |
STEPHANIE H. PARCELL,

Defendant and Appellant, BRIEF OF APPELLANT
v.

COMMERCIAL SECURITY BANK,
| Civil No. 853008061
Plaintiff and Respondent.
| Ut.Ct.App.No. 890506-CA

STATEMENT SHOWING JURISDICTION OF THIS COURT
AND DESCRIBING NATURE OF PROCEEDINGS BELOW

Section 78-2a-3, Utah Code Annotated, (1953, as amended)
confers jurisdiction of this matter on the Court of Appeals and
jurisdiction is therefore proper in the Utah Court of Appeals.

Stephanie H. Johnson, a Jjoint obligor on a debt, has sought
review of a Memorandum Decision of the Fifth Circuit Court,
Murray Department in response to her Motion to Dismiss which
cited failure of plaintiff/respondent to comply with applicable
rules of civil procedure. The Memorandum Decision of the court
below held in pertinent part that “Rule 71B(a) states that ‘.
the Plaintiff may ....’ proceed as provided in the rule. The
wording is not mandatory. Plaintiff may elect to proceed either

under Rule 4(b) or 71B of URCP."


http://rca.li

STATEMENT OF ISSUES PRESENTED FOR REVIEW
In this brief the Appellant presents the following issues
for review:

1. Does Respondent’s failure to summon a named party
prior to trial or entry of judgment against a co-defendant,
compel Respondent to proceed against Appellant by Order to Show
Cause under Rule 71B(b) of the Utah Rules of Civil Procedure?

2. Does entry of a "judgment by default" have the
same procedural effect as a “"trial" as that term is used in Rule
4(b) of the Utah Rules of Civil Procedure?

DETERMINATIVE CASES, STATUTES AND RULES

Interpretation of the following cases, rules of civil
procedure and official references are determinative of the issues
raised in this brief:

Hoyt v. Upper Marion Ditch Company, 76 P.2d 234 (Utah 1938);

McKean v. Mountain View Memorial Estates, 411 P.2d 129 (Utah

1966);

Watson v. State, 694 P.2d 560 (Oregon 1985);

Section 104-3-17 Revised Statutes of Utah (1933);

Section 104-5-17 Revised Statutes of Utah (1933);

Section 104-31-1 Revised Statutes of Utah (1933);

Rule 4(b) of the Utah Rules of Civil Procedure;

Rule 71B(a) - (e) of the Utah Rules of Civil Procedure;



STATEMENT OF THE CASE
A. Nature of the Case and Course of Proceedings

This is an appeal as of right wherein Appellant seeks
review of a Memorandum Decision entered by the Fifth Circuit
Court of the State of Utah, Salt Lake County, Murray Department.
The Memorandum Decision of the court below was dated and entered
July 21, 1989. [R. 79]

This is a case of first impression before the Court of
Appeals, calling for an interpretation of Rule 71B of the Utah
Rules of Civil Procedure, as pertaining to the procedure
necessary to commence an action against a person jointly indebted
upon an obligation, where such joint obligor was not originally
served with process prior to judgment being taken against a co-
defendant/co-obligor who had been served with process and duly
defaulted.

The underlying civil action was filed on the 22nd day
of November 1985, by Commercial Security Bank, now known as Key
Bank, naming Martin Parcell and Stephanie Johnson as parties
Defendant. [R. 1-3] On the 26th day of November 1985, Defendant
Martin Parcell was joined as a party when he was served with a
summons and complaint. [R. 4] Stephanie Parcell was not summoned
until several years after a judgment by default had been entered
against her former spouse/co-defendant. [R. 13]

The basis of Respondent’s claim against Appellant is a
joint credit card obligation allegedly owed by Appellant and her

former husband, Martin Parcell. [R. 79]



On the 13th day of January 1986, Default judgment was
entered in favor of Plaintiff and against Defendant Martin
Parcell. [R. 13) On October 13, 1988, Defendant Stephanie
Johnson was for the first time served with the Summons and
original Complaint in this matter. [R. 51]

B. Statement of Facts

1. Appellant was named as a co-defendant with her
former husband, Martin M. Parcell (hereinafter "Parcell") in a
lawsuit filed against them by Commercial Security Bank on or
about November 20, 1985. [R. 1-3)

2. Summons was duly served on Parcell, but not on
Appellant. [R. 4]

3. Judgment was recovered against Parcell, as a
person jointly indebted upon an obligation, but not against
Appellant. [R. 13] The judgment against Parcell was taken by
default and duly entered on January 13, 1986. [R. 13]

4. Appellant was not served, nor did she otherwise
receive notice of the original action, until she received
personal service of summons and a copy of the original complaint
on October 13, 1988, nearly three years after judgment had been
entered against Parcell, who had by then left the jurisdiction.
[R. 51]

5. On April 18, 1989, the court below heard oral
arguments on Appellant’s Motion to Dismiss. Memoranda in support
of, and in opposition to, appellant’s Motion to Dismiss were

submitted by counsel. [R. 57-67]



6. On July 21, 1989, the court below denied
Appellant’s Motion to Dismiss finding in pertinent part that
“Rule 71B of the Utah Rules of Civil Procedure is not an
exclusive remedy for Plaintiff to pursue against Defendant
Johnson, [and that] Plaintiff may elect to proceed either under
Rule 4(b) or 71B of URCP." [R. 79]

SUMMARY OF ARGUMENT

I. Rules 4(b) and 71B of the Utah Rules of Civil
Procedure are mutually exclusive remedies or procedures in that
Rule 4(b) governs the timing of service of summons prior to trial
and Rule 71B sets forth the procedure for binding a judgment
against a party not originally served, but jointly obligated on a
debt.

II. Entry of a "Judgment by Default" has the same
procedural effect as a "Trial" as that term is used in Rule 4(b),
Utah Rules of Civil Procedure. Therefore, if plaintiff fails to
summon a co-defendant prior to entry of a default judgment
against another co-defendant, plaintiff is precluded from
proceeding under Rule 4(b) and if plaintiff is to proceed against

the defendant not summoned, he must do so under Rule 71B(b).



ARGUMENT
POINT ONE

RULES 4(b) AND 71B OF THE UTAH RULES OF CIVIL
PROCEDURE ARE MUTUALLY EXCLUSIVE
REMEDIES/PROCEDURES AND THE COURT BELOW ERRED
IN HOLDING THAT PLAINTIFF-BANK MAY ELECT TO
PROCEED AGAINST DEFENDANT-APPELLANT HEREIN
UNDER EITHER RULE 4(b) OR RULE 71B.

Both Rule 4(b) and Rule 72B of the Utah Rules of Civil
Procedure provide for bringing a defendant before the Court in
situations wherein multiple defendants are involved. More
specifically, the aforementioned Rules of Civil Procedure set
forth in pertinent part, as follows:

RULE 4(b)

.... The summons must be served within one
year after the filing of the complaint or the
action will be deemed dismissed, provided
that in any action brought against two or
more Defendant’s in which personal service
has been obtained upon one of them within a
year the others may be served or appear at
any time before trial.

RULE 71B

(a) .... Where the action is against two or
more defendants and the summons is served on
one or more, but not all of them, the
plaintiff may proceed against the defendants
served in the same manner as if they were the
only defendants.

(b) .... When a judgment has been recovered
against one or more, but not all, of several
persons jointly indebted upon an obligation,
the Plaintiff may require any person not
originally served with the summons to appear
and show cause why he should not be bound by
the judgment in the same manner as though he
had been originally served with process.

(¢) .... Plaintiff shall 1issue a summons,



describing the judgment, and requiring the
defendant to appear within the time required
for appearance in response to an original
summons, and show cause why he should not be
bound by such judgment....

(d) .... The pleadings shall consist of

plaintiff’s affidavit, .... a copy of the
original Complaint and Judgment shall be
included.

Accordingly, while both of the above cited rules provide a
mechanism for serving process upon a co-defendant and/or haling
him into Court, the rules are mutually exclusive. That is, Rule
4(b) is to be utilized to bring a party before the court "at any
time before trial," whereas Rule 71B is to be utilized after a
trial or “[wlhen a judgment has been recovered against omne .
but not all of several persons Jjointly indebted wupon an
obligation . . ." Thus, the respective rules are to be used at
different times, depending upon what has transpired 1in any
particular cause of action. The extent to which a proceeding has
progressed dictates which of the rules 1is the appropriate
mechanism for haling a defendant into court.

In the instant case it is clear that plaintiff-Bank has not
properly complied with the Utah Rules of Civil Procedure 1in its
action against defendant Stephanie Johnson. Simply put, for
plaintiff to properly proceed against co-defendant Stephanie
Johnson in this matter, plaintiff must serve defendant pursuant
to Rule 71B. This is so for two reasons. First, pursuant to
Rule 4(b), because the instant action was brought against two
defendants and personal service has been obtained only upon one

of them (appellant’s former husband), "the other may be served or



appear at any time before trial (emphasis added). Since a
default judgment has been entered against a co-defendant
(appellants husband), this plaintiff is foreclosed from utilizing
Rule 4(b) at this juncture. This is because a default judgment
has the same procedural effect as a "trial," as that term is used

in Rule 4(b). See, argument at Point II, infra. Thus, if Rule

4(b) is to be used, it must be implemented prior to trial or
judgment. Second, pursuant to the express provisions of Rule
71B, if a plaintiff wishes to pursue an action against a joint
obligor in a situation wherein a judgment has already been
recovered against a person jointly obligated, he must proceed--if
at all--in accordance with the provisions of Rule 71B.

A review of the Collateral References to Rule 71B gives the
correct and consistent interpretation of Rule 71B. Section 270
of 59 Am Jur 2d, Parties, as cited under Rule 71B, states the
following:

When, however, the Plaintiff neglects to join
a necessary or indispensable party Defendant
or all those who are liable upon the cause of
action sued upon, particularly where that
liability is joint, the Defendant sued has a
valid ground for objection for which he or
she should be permitted to obtain relief.
This objection is very generally regarded as
of dilatory nature to be presented promptly
and in the method prescribed by local
practice. 59 Am_Jur 2d, Section 270, page
804.

This reference clearly shows that the entire purpose of Rule
71B is to compel plaintiff to proceed in a manner which permits

the defendant to promptly in a non-dilatory manner come before

the court and show why the defendant was an indispensable or



necessary party to the action on the joint obligation and should
have been joined prior to the time judgment was taken against the
other defendant. The language of Rule 71B does not allow
plaintiff a choice as to whether to proceed under either Rule 71B
or Rule 4(b). Rule 71B governs the form of the pleadings,
requiring a Summons to Appear and Show Cause, Affidavit of
Plaintiff and copy of the original Complaint; whereas the
reference to Rule 4(b) is made merely to show that plaintiff can
serve a Summons and Affidavit upon a co-defendant at any time
prior to trial. In short, 1in this case if plaintiff 1is to
proceed at all, it must proceed in compliance with Rule 71B.

It 1s noteworthy that the substance of 71B has been a part
of Utah law for a very protracted period of time. As early as
1933 the substance of Rule 71B was a part of the Revised Statutes
of Utah. Section 104-31-1 of the 1933 Revised Statute of Utah
set forth as follows:

104-31-1. Joint Debtors Not Served to Show
Cause Why They Should Not Be Bound by
Judgment.
When a judgment is recovered against one or
more of several persons jointly indebted upon
an obligation, by a proceeding as provided in
section 104-5-17, those who were not
originally served with the summons and did
‘not appear in the action may be summoned to
show cause why they should not be bound by
the judgment in the same manner as if they
had been originally served with the summons.
(C.L. 17, Sect. 6874.)

Thus, one is compelled to ask the question, "Why was Section

104-31-1 enacted as law and retained as a rule of civil procedure

(Rule 71B) if a party plaintiff could accomplish the same result



under Rule 4(b)?2" Again, the purpose of Section 104-31-1,
Revised Statutes of Utah, 1933 and Rule 71B 1is to compel
plaintiff to proceed against a defendant/joint obligor in a
manner allowing such defendant to promptly and in a non-dilatory
manner show cause why she should not be bound by the judgment
rendered against the co-obligor (plaintiff’s husband). Because
plaintiff did not proceed pursuant to Rule 71B in a non-dilatory
fashion, reversible error was committed and the Memorandum
Decision issued by the Court below should be reversed.

The only Utah case appellants are aware of concerning Rule
71B and/or Section 104-31-1, Revised Statutes of Utah (1933) is
Hoyt v. Upper Marion Ditch Company, 76 P.2d 234 (Utah 1938).
Hoyt clearly supports appellants position that, in the instant
case, plaintiff must proceed against appellants--if at all--in
accordance with Rule 71B. The Supreme Court of Utah set forth
the following:

In this case it is true that had there been
no security Hoyt could have obtained judgment
against the Lemons, the endorsers, without
summoning the makers or could have later
pursued the makers. This results from
fitting together sections 104-5-17, 104-31-1,
104-3-17, R.S. 1933.
76 P.2d at 239.

Thus, the clear implication from the aforementioned language
is that if plaintiff desires to pursue a co-defendant who was not
an indespensable party, the appropriate procedure would be the

utilization of Sections 104-31-1, and 104-5-17, R.S. 1933.

Similarly, in the instant action, if plaintiff Bank wishes to



pursue an action against appellant herein, it must do so in
compliance with Rule 71B of the Utah Rules of Civil Procedure.
POINT TWO

ENTRY OF A “JUDGMENT BY DEFAULT" HAS THE SAME
PROCEDURAL EFFECT AS A "TRIAL" AS THAT TERM
IS USED IN RULE 4(b), UTAH RULES OF CIVIL
PROCEDURE, AND THEREFORE PLAINTIFF’S FAILURE
TO SERVE DEFENDANT PRIOR TO ENTRY OF THE
DEFAULT JUDGMENT PRECLUDES PLAINTIFF FROM
PROCEEDING UNDER RULE 4 (b).

As set forth in Point One hereinabove, for a plaintiff to
hale a co-defendant into Court pursuant to Rule 4(b), he must
serve process upon said co-defendant prior to trial. Inasmuch as
appellant (co-defendant) herein was not served prior to the
default judgment being entered, plaintiff must necessarily
proceed according to the provisions of Rule 71B. The reason for
this is that a default judgment is tantamount to a Jjudgment
entered after trial.

47 American Jurisprudence 2nd, Judgments, Section 1193
supports the position that a judgment by default is tantamount
to, and has the same effect as a judgment rendered after a trial

on the merits.

The circumstance that the defendant let the
matter go uncontested to judgment does not
impair the effect of a judgment by default,
which is ordinarily accorded similar effect,
and is as much a verity, as a judgment
rendered in a contested proceeding. Although
it has been declared that such a judgment may
be regarded as a conditional Jjudgment,
especially where a rule of court for opening
or striking off the same, the general rule is
that even where a party has the right to have
a judgment by default set aside, such
judgment must, until set aside, be regarded
as a subsisting and regular judgment.

- -



Further, see McKean v. Mountain View Memorial Estates, 411
P.2d 129 (Utah 1966) wherein the Utah Supreme Court iterated the
following:
The purpose of a default judgment 1is to
conclude litigation when defendant fails to
plead or otherwise defend an action.

411 P.2d at 130.

See also Watson v. State, 694 P.2d 560 (Oregon 1985)

wherein it was set forth as follows:
Judgments entered after default . . . have
the same solemn character as judgments
entered after trial.

694 P.2d at 562.

Accordingly, a default judgment has the same purpose and
effect as does a trial on the merits--to wit--to conclude the
litigation.

CONCLUSION

For the reasons stated hereinabove, the Memorandum Decision
of the court below should be reversed and remanded with
instructions that plaintiff must proceed against Appellant in
accordance with the provisions of Rule 71B if it is to proceed at
all.

DATED this 16th day of January, 1990.

MOORE, McDONOUGH & NORTON

N

ROBERT G.(NORTON




CERTIFICATE OF MAILING

I hereby certify that I caused to be mailed a true and
correct copy of the foregoing BRIEF OF APPELLANT, postage fully

prepaid, this 27/%6ay of January, 1990, to the following:

Stephanie Johnson
1837 North 300 West
Mapleton, Utah 84664

Bryan W. Cannon, Esq.
BEESLEY & FAIRCLOUGH
40 East South Temple, #300
Salt Lake City, Utah 84111
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ADDENDUM

Excerpts from the Record
as cited in Appellant’s Brief



BRYAN W. CANNON

POOLE, CANNON & SMITH
Attorneys for Plaintiff
306 Prowswood Plaza
4885 South 900 East s "y

salt Lake City, Utah 84117 122 b5,
Telephone (801) 263-3344 se T
IN THE FIFTH CIRCUIT COURT, STATE OF UTAH -

SALT LAKE COUNTY, MURRAY DEPARTMENT

* * % % *x *x *x

COMMERCIAL SECURITY BANK,
A Banking Corporation,

Plaintiff, COMPLAINT

vs. /;;:%:;;J“--J:%» 8{\26?-

MARTIN M. PARCELL and Civil No.

STEPHANIE H. PARCELL,

Defendants.

- Nt N Nt P Pt at “auP

Plaintiff complains of Defendants and for cause of
action alleges as follows:

1. The damages claimed in this action are less than
$10,000.00, exclusive of costs.

2. Plaintiff is a banking corporation authorized to do
business in Salt Lake County, State of Utah.

2. Defendants are residents of Salt Lake County, State
of Utah.

3. Plaintiff and Defendants entered into a (ontract
pursuant to whidl [he Plaintiff agreed to oxtend credit to

Defendants on an open account through the use of a Commercial

15



Security Bank Master Charge Account under Account No. 5413-7543-
5020-4766.

4. Defendants agreed to pay Plaintiff all amounts
charged by Defendants on said Master Charge Account, together
with interest at the rate of twenty-one percent (21%) per annum
until paid.

5. Plaintift has fulfilled 211 of its obligations
pursuant to said contract but Defendants have defaulted on said
contract in that they have failed and refused and to continue to
fail and refuse to pay the amounts due and owing by them.

6. As a result of the actions of Defendants the Plain-
tiff has been damaged in the sum of $3,560.46, together with
interest at the rate of twenty-one percent (21%) per annum from
and after September 6, 1983.

7. Pursuant to said contract the Defendants agreed
that in the event of collection by legal process said Defendants
would pay costs and reasonable attorney's fees incurred by the
Plaintiff. As a result thereof, Plaintiff is entitled to such
reasonable attorney's fees as this Court deems proper.

WHEREFORE, Plaintiff prays Judgment against Defendants
as follows:

1. For Judgment against Defendants, jointly and
severally, in the sum of §£3,560.46, together with interest
thereon accruing at the rate of twenty-one percent (21%) per
annum from the 6th day of September, 1983, and for a reasonable

attorney's fee as determined by the Court.



2. For Plaintiff's costs incurred herein.
3. For such other and further relief as the Court
deems just and proper in the premises.

DATED this ﬂ/&’/ day of November, 1985.

%{(/ ég{zzm,/

W. CANNON
w , CANNON & SMITH
Attbdrneys for Plaintiff

Plaintiff's Address:
P. O. Box 27445
Salt Lake City, Utah



BRYAN W. CANNON

POOLE, CANNON & SMITH
Attorneys for Plaintiff
306 Prowswood Plaza

4885 South 900 East

Salt Lake City, Utah 84117

Telephone (801) 263—3%¢4 I RRTEp
3 Usi—& P7

IN THE FIFTH CIRCUIT COURT, STATE OF UTAH
SALT meE@Zm, MURRAY DEPARTMENT

* kK ok Kk %k * %

COMMERCIAL SECURITY BANK,
A Banking Corporation,

Plaintiff, SUMMONS
vs.

— MARTIN M. PARCELL and
STEPHANIE H. PARCELL,

Civil No. FE-cvm-30¢ |

Nt N P S w? P b st “wud

Defendants.

% % * % * %

THE STATE OF UTAH TO THE ABOVE-NAMED DEFENDANT MARTIN M. PARCELL:

You are hereby summoned and required to file an answer
in writing to the attached Complaint with the Clerk of the above
entitled Court, and to serve upon, or mail to BRYAN W. CANNON,
Plaintiff's attorney, 306 Prowswood Plaza, 4885 South 900 East,
Salt Lzke City, Utah 84117, a copy of said answer within 20 days
after the service of this Summons upon you. ,

if you fail to do so, judgment by default will be taken
against you for the relief demanded in said Complaint, which has
been filed with the Clerk of said Court and a copy of which is
hereto annexed and herewith served upon you.

AATE w& Wﬁzﬁ_é_ff November, 1985.
‘zass 78E 200 S0 /
N Lofsn 7%%// A deertiv—

7 W. CANNON
§ RRAY PREC,S.L. COUNTY, UTAH POf)' , CANNON & SMITH
02U VL DEPUTY Atebrneys for Plaintiff

Serve ndaéZ'At° <:? ’B\j = ‘;\\\

854 Eas Marion Village Road ]
Sandy, Utah ;
OR POB: Colletts Home Furnishings

75 East 7200 South

Midvale, Utah L\



A, CARNRKTR T TITTYe

L LO. ey s oL 2lasintit o V :z
zggsr‘Soﬁthlgoo‘ é;ast.‘,‘ ‘Szxit_e 300 C(fl? J'q/VJ ) GO
salt Lake City, Utah 84117 gy o 5 79
Telephone: (801) 6.—3344' o . ‘e .

ircuit Court, State of Utah

SALT LAKE COUNTY, MURRAY DEPARTMENT

COMMERCIAL SECURITY BANK, ;
a Banking Corporation, )
Plaintiff )
)
Vs, ) DEFAULT
MARTIN M. PARCELL and )
STEPHANIE H. PARCELL, ) AND DEFAULT
)
) JUDGMENT
)
) Civil N o,
Defendani(s, )
4 ) ) 85-CVM-8061
DEFAULT
In this action, defendant(s) MARTIN M. PARCELL

having been
regularly served with summons and complaint, and having failed to appear and answer plaintiff’s complaint,

and the time allowed by law for answering having expired, the default of said defendant(s) is hereby entered ac-
cording to law.

Daicd /ﬁ/ ] 3~ i Clerk of the Circuit4

By

DEFAULT JUDGMENT

Ry et R R o

The defendant(s) MARTIN M. PARCELL “has-faited 10 plead

or otherwise defend in this action and default has been entered.

IT ISORDERED that plaintiff =~ COMMERCIAL SECURITY BANK be awarded
judgment against said defendant(s) in the amount of:

S 3,560.46 Principal,

$ 1,742.50 Accrued interest to date of judgment,

by 36.25 Accrued costs to date of judgment,

) 700.00 Autorney’s fees, and

$ 6,039.21  TOTAL JUDGMENT,

with interest on the total judgment at]12 % per annum as provided by law from the date of this judgment until
paid, plus after-accruing costs.

Dated Q@,\/ )3 & %/é/




orneys rfor Plaintircst

20 East South Temple, #300
salt Lake City, Utah 84111
Telephone: (801) 538-2100gy uiigiw~fi) (13
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IN THE CIRCUIT COURT, STATE OF UTAH

SALT LAKE COUNTY, MURRAY DEPARTMENT

COMMERCIAL SECURITY BANK,
a Banking Corporation,

Plaintiff, SUMMONS
vs. Ccivil No. 85-CVM-8061
MARTIN M. PARCELL and

STEPHANIE H. JOHNSON fka
STEPHANIE H. PARCELL,

Defendants.

e S s N S N P s P P P oat

THE STATE OF UTAH TO THE ABOVE-NAMED DEFENDANT STEPHANIE H.
JOHNSON:

You are hereby summoned and required to file an answer in
writing to the attached Complaint with the Clerk of the above
entitled Court, and to serve upon, or mail to Bryan W. Cannon
Plaintiff's attorney, at 40 East South Temple, #310, Salt Lake
City, Utah 84111, a copy of said answer within twenty (20) days
after the service of this Summons upon you.

If you fail to do so, judgment by default will be taken
against you for the relief demanded in said Complaint, which has
been filed with the Clerk of said Court and a copy of which is
hereto annexed and herewith served upon ycu.

J\d
AL

DATED this </~ day of October, 1988. _

Py

S |
' '7;’/ 2L _/i;&,;‘,f//v e é/"-’/(72/——‘
BRYAN W. CANNON
BEESLEY & FAIRCLOUGH
Attorneys for Plaintiff
Serve Defendant At: “V//
1837 North 300 West )
Mapleton, Utah
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BRYAN W. CANNON F ILFD

BEESLEY & FAIRCLOUGH 89 JA’

Attorneys for Plaintiffs {8 PK o 17

40 East South Temple, #890JAN23 A7 S0 CLERK (O T

Salt Lake City, Utah 84111 SALT LAK € CRCUT pgyar

Telephone: (801) 538-2100 . .. € DEPARTMEN
MURE LT DAY

IN THE -CIRCUIT

L) SRS ([A\/
SALT LAKE COUNTY, DEPARTMENT

COMMERCIAL SECURITY BANK,
a Banking Corporation,

MEMORANDUM IN OPPOSITION
TO DEFENDANTS' MOTION TO
DISMISS
Plaintiffs,

vs.
Civil No. 85-CVM-8061
MARTIN M. PARCELL and
STEPHANIE H. JOHNSON fka
STEPHANTIE H. PARCELL,

Defendants.

N Nt N i S Nt P Sl nt Vi i ot st

COME NOW the Plaintiff, Commeréial Security Bank nka
Key Bank, by and through its attorney, Bryan %W. Cannon, and
hereby submit the following Memorandum in Opposition to the
Motion of Dismissal of Defendant.

STATEMENT OF FACTS

1. The above entitled action was filed on the 22nd
Day of November, 1985 by Commercial Security Bank now known as
Key Bank vs. Martin M. Parcel and Stephanie H. Parcell.

2. On the 26th day of November, 1985, Defendant
Martin Parcell was served with the Summons and Complaint.
Stephanie H. Parcell was not served because Plaintiff did not

know of her whereabouts.

7
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3. on the 13th day of January: 1986, pefault Judgment

was entered in favor of plaintiff and against Defendant, Martin
parcell.

4. stephanie H. parcell has never heen aismissed from
the said legal action.

5. In October of 1988, plaintiff jearned o©of the
whereabouts of pefendant, Stephanie H. parcell, and of her new
married name, Sstephanie H. Johnson. Thereupon pefendant was
served with +he Summons and Ccomplaint on +he 13th of october,
1988.

QUESTIONS PRESENTED

Is the plaintiff pernitted to pursue Judgment on @
joint obligation against 2 person not originally gerved with
gummons when @ Judgment has Yeen recovered against the other
joint obligor?

PLAINTIFEF'S RESPONSE TO QUESTION

Rules 12(b)(4)(6) and (7) and Rule 71B(b) of +he Utah
Rules of civil Procedure do not restrict and in fact expressly
permit the requiring of a person not originally served with @&
summons and complaint to appear and chow cause why they should
not be pound by the Judgment in the sane manner as though they
have been originally served with process, even though 2 Judgment
has been recovered against 2 person jointly indebted upon the

obligation.

5%


http://Co.pla.nt

ARGUMENT

Defendant, Stephanie H. Johnson fka Stephanie H.
Parcell (Johnson) has brought the Motion to Dismiss. However,
the Motion was not accompanied by any Memorandum or Points and
Authorities to support the Motion. A mere reference is made to
Rule 12B and Rule 71B of the Utah Rules of Civil Procedure.
Nothing in those rules supports Johnson's position. Defendants
merely state that these provision of the Utah Rules of Civil
Procedure justify dismissing the Summons and Complaint "on the
grounds that Plaintiff, having taken a Judgment against
Defendant, Martin Parcell, on an alleged joint obligation prior
to Jjoining Defendant, Stephanie H. Johnson, is required to
proceed in accordance with Rule 71B Utah Rules of Civil
Procedure." However, Rule 70(b) reads as follows:

"When a Judgment has been recovered against

one or more, but not all, of several persons

jointly indebted upon an obligation, the

plaintiff may ©require any person not

originally served with the Summons to appear

and show cause why he should not be bound by

the Judgment in the same manner as though he

had been originally served with the process."

In this case the case was originally styled, Commercial

Security Bank vs. Martin M and Stephanie H. Parcell. Stephanie

was not later joined in the action but was a party from the
outset. Under the above stated rule, the Plaintiff is entitled
to require Johnson to appear and show cause why she should not be

bound by a Judgment as though she had been originally served with

59
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process prior to the time when Judgment was taken against Martin
Parcell. There is nothing in Rule 12B or Rule 71B which supports
the position of Defendant, Johnson. The Plaintiff, having taken
a Judgment against Martin Parcell, is allowed to proceed on the
uncollected judgment against the joint obligor, Johnson.

RESPECTFULLY SUBMITTED this fzéé day of January,
1989.

Bgé&ﬁzw. CANNON
BEESIEY & FAIRCLOUGH

Attorneys for Plaintiff
'

CERTIFICATE OF MAILING

I do hereby declare that I caused to be mailed a true
and correct copy of the foregoing Memorandum, postage prepaid
this ] 2 day of January, 1989 to the following:

Robert G. Norton, Esq.
Attorney for Defendant, Johnson
275 East 2nd South, #150

Salt Lake City, Utah 84111
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ROBERT G. NORTON (USB #511%)
Attorney for Defendant

275 East 2nd South, Suite 150
Salt Lake City, Utah 84111
(801) 359-8400

IN THE CIRCUIT COURT, STATE OF UTAH

SALT LAKE COUNTY, MURRAY DEPARTMENT

COMMERCIAL SECURITY BANK, |
a Banking Corporation,

Plaintiff, MEMORANDUM IN SUPPORT OF
| MOTION TO DISMISS AND
v. IN REPLY TO DEFENDANT’S
| MEMORANDUM IN OPPOSITION
MARTIN M. PARCELL and TO MOTION TO DISMISS.
STEPHANIE H. JOHNSON, fka |
STEPHANIE H. PARCELL, | Civil No. 85-CVM-8061
Defendants.

DEFENDANT Stephanie H. Johnson, fka Stephanie H.
Parcell, submits the following memorandum in support of her
motion to dismiss and in reply to Plaintiff’s Memorandum in
-opposition to Motion to dismiss:

STATEMENT OF FACTS

1. The above entitled action was filed on the 22nd
day of November 1985, by Commercial Security Bank now known as
Key Bank, naming Martin Parcell and Stephanie Johnson as parties
of Defendant.

2. On the 26th da& of November 1985, Defendant Martin
Parcell was joined as a party when he was served with a summons
and complaint. Stephanie Qarcell was not Jjoined as a party
because she was not served with process and not properly brought

before this court.

PAGE 1 - REPLY MEMORANDUM (9\



3. The basis of Plaintiff’s claims against these
Defendant’s is a joint credit card obligation.

4. On the 13th day of January 1986, Default judgment
was entered in favor of Plaintiff and against Defendant Martin
Parcell.

5. On October 13, 1988, Defendant Stephanie Johnson
was served with the Summons and original Complaint in this

matter.

QUESTION PRESENTED

Contrary to the statement in Plaintiff’s Memorandum,
the question presented is: Has the Plaintiff properly complied
with the Utah Rules of Civil Procedure in proceeding on it’s
claim against joint obligor Stephanie Johnson when she was not
originally joined as a party until after a judgment was obtained
against joint obligator Martin Parcell?

DEFENDANT'S RESPONSE TO THE QUESTION

Rule 71B of the Utah Rules of Civil Procedure, in part,
reads as follows:

(b) .... When a judgment has been recovered
against one or more, but not all, of several
persons jointly indebted upon an obligation,
the Plaintiff may require any person not
originally served with the summons to appear
and show cause why he should not be bound by
the judgment in the same manner as though had
been originally served with process.....

(¢) .... Plaintiff shall issue a summons,
describing the judgment, and requiring the
defendant to appear within the time required



for appearance in response to an original
summons, and show cause why he should not be
bound by such judgment....

(d) .... The pleadings shall consist of
plaintiff’s affidavit, .... a copy of the

original Complaint and Judgment shall be
included.

There are no Utah cases interpreting this Rule and
there is no comparable Federal Rule. The Compilers Notes, Cross
References and Collateral References found under Rule 71B, refer
the reader to Rule 4(b) of the Utah Rules of Civil Procedure and
several sections contained in Am Jur 2d and to Corpus Juris
Secundum (CJS) under the heading Parties. A thorough review of
these references brings to light the purpose of Rule 71B and it’s
applicability in this situation.

Rule 4(b) of the Utah Rules of Civil Procedure provides
in pertinent part:

.... provided that in any action brought

against two or more Defendant’s in which

personal service has been obtained upon one

of them within a year the others may be

served or appear at any time before trial.

At first impression, this Rule would appear to allow
Plaintiff to proceed against Stephanie Johnson in the manner in
which it has, i.e., by simply serving her the original Summons
and Complaint. However, ‘upon further examination this seems
illogical because it renders Rule 71B meaningless. One is

compelled to ask the question "Why was 71B drafted when a party

Plaintiff could do the same thing under Rule 4(b)?2"“

PAGE 3 - REPLY MEMORANDUM Uc)
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An answer that immediately comes to mind is that the
permissive language of 71B allows a party plaintiff to proceed
under summons and complaint under Rule 4(b), or by the more
expedient -Order to Show Cause under Rule 71B, requiring defendant
to show cause whey he or she should not be bound by the former
judgment entered.

Again, upon more thorough examination of the history of
this rule, this explanation becomes illogical because it would
be inconsistent with the principles of res judicata, it does not
explain why Rule 71B specifically is 1limited to Joint
obligations, and the provisions allowing a full trial on the
merits again renders Rule 71B redundant as to Rule 4(b).

However, a review of the Collateral References gives
the correct and consistent interpretation of Rule 71B. Section
270 of 59 Am Jur 2nd, Parties, as cited under Rule 71B, states
the following:

When, however, the Plaintiff neglects to join

a necessary or indispensable party Defendant

or all those who are liable upon the cause of

action sued upon particularly where that

liability is joint, the Defendant sued has a

valid ground for objection for which he or

she should be permitted to obtain relief.

This objection is very generally regarded as

of dilatory nature to be presented promptly

and in the method prescribed by 1local

practice. 59 Am Jur 2d, Section 270, page

804.

This reference clearly shows that the entire purpose of

Rule 71B is to compel Plaintiff to proceed in a manner which

permits the Defendant to promptly in a non-dilatory manner come

InL\



before the court and show cause why the Defendant was an
indispensable or necessary party to the action on the Jjoint
obligation and should have been joined prior to the time judgment
was taken against the other Defendant. The permissive language
of Rule 71B is not interpreted to allow Plaintiff a choice as to
whether to proceed under either Rule 71B or Rule 4(b). Rule 71B
governs the form of the pleadings, requiring a Summons to Appear
and Show Cause, Affidavit of Plaintiff and copy of original
Complaint; whereas the reference to 4(b) is made merely to show
that Plaintiff can serve a Summons and Affidavit in compliance
with Rule 71B at any time prior to trial. 1In short, in this case
if Plaintiff is to proceed at all, it must proceed in compliance

with rule 71B.

CONCLUSION

In the instant case Plaintiff clearly has not complied
with Rule 71B (c), (d), in that Plaintiff has not served
Defendant with a Summons to Appear and Show Cause, Affidavit of
Plaintiff and copy of original Complaint. Accordingly,
Plaintiff’s service of process is insufficient and Plaintiff has
failed to state a cause of action against Defendant upon which
relief may be granted, and pursuant to Rules 12B(4) and 12B(6) of

the Utah Rules of Civil Procedure the matter should be dismissed.

é
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. U
DATED this )7’ “day of February, 1989.

Clul il

ROBERT G. RTON
Attorney for Defendant

U\
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CERTIFICATE OF MAILING

I hereby certify that I caused to be mailed a copy of the

foregoing REPLY MEMORANDUM to the following, this Zgﬂ" day of

February, 1989.

PAGE 7 - REPLY MEMORANDUM

Bryan W. Cannon, Esq.
BEESLEY & FAIRCLOUGH
40 East South Temple, #300
Salt Lake City, Utah 84111
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IN THE CIRCUIT COURT OF THE STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT

COMMERCIAL SECURITY BANK,
a Banking Corporation,

Plaintiff, : MEMORANDUM DECISION

Vs.
Civil No. 853008061

MARTIN M. PARCELL and
STEPHANIE H. JOHNSON, fka
STEPHANIE H. PARCELL,

Defendants.

Defendant Stephanie M. Johnson's Motion to Dismiss is denied.

The Court finds that Rule 71B of the Utah Rules of Civil Procedure
is not an exclusive remedy for Plaintiff to pursue against Defendant Johnson.
Rule 71B(a) states that " ..... the Plaintiff may ..... " proceed

as provided in the rule. The wording is not mandatory. Plaintiff may elect

to proceed either under Rule 4(b) or 71B of URCP.

DATED this 21st day of July 1989.

XY T
s Ccq
e ®
« — e,

X L. H Grif s, Judge
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