Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs

1988

Karen C. Martinez v. Jess M. Martinez : Brief of
Petitioner

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_scl
b Part of the Law Commons

Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Neil B. Crist, Nelda Bishop; Attorneys for Plaintiff.

Kent M. Kasting; Dart, Adamson and Kasting; Kim M. Luhn; Gustin, Green, Stegall and Liapis;
Attorneys for Defendant.

Recommended Citation

Legal Brief, Martinez v. Martinez, No. 880198.00 (Utah Supreme Court, 1988).
https://digitalcommons.law.byu.edu/byu_sc1/2147

This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2147&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2147&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2147&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2147&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_sc1/2147?utm_source=digitalcommons.law.byu.edu%2Fbyu_sc1%2F2147&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

UTAH SUPREZME COURT

MM”

Yy »....f
UTpH )
DCCU!
? f IN THE SUPREME COURT OF THE STATE OF UTAH
DO ezt NO. BICLTE === 00000 e e

KAREN C. MARTINEZ,
Plaintiff/Respondent,
V'

JESS M. MARTINEZ, Case No. 880189-SC

Defendant/Petitioner, Priority No. 13

BRIEF OF DEFENDANT/PETITIONER

ON PETITION FOR WRIT OF CERTIORARI TO THE
UTAH COURT OF APPEALS, RELATED TO AN
APPEAL FROM A DECREE OF DIVORCE OF
THE SECOND JUDICIAL DISTRICT COURT,
DAVIS COUNTY, UTAH
THE HONORABLE RODNEY S. PAGE,
JUDGE PRESIDING

KENT M. KASTING, ESQ. (1772)
DART, ADAMSON & KASTING
Suite 1330, 310 South Main
Salt Lake City, Utah 84101
Telephone: (801) 521-6383

KIM M. LUHN, ESQ. (5105)
GUSTIN, GREEN, STEGALL & LIAPIS
48 Post Office Place

Salt Lake City, Utah 84101
Telephone: (801l) 532-6996

Attorneys for Defendant/
Petitioner

NEIL B. CRIST, ESQ. (0759)

NELDA BISHOP, ESQ. (4800)

HANSEN & CRIST .

110 West Center e

Bountiful, Utah 84010 1 R

Telephone: (801) 295-2391 “qrpg,_
[ R

—— T

TR

IORE S

A

Attorneys for Plaintiff/Respondent U
LU

Ciesk, Susrsine Uois

- e



IN THE SUPREME COURT OF THE STATE OF UTAH

--------- 00000=========
KAREN C. MARTINEZ, :
Plaintiff/Respondent, ;
v. :
JESS M. MARTINEZ, ; Case No. 8801839-SC
Defendant/Petitioner, ; Priority No. 13
--------- 00000=========

BRIEF OF DEFENDANT/PETITIONER

ON PETITION FOR WRIT OF CERTIORARI TO THE
UTAH COURT OF APPEALS, RELATED TO AN
APPEAL FROM A DECREE OF DIVORCE OF
THE SECOND JUDICIAL DISTRICT COURT,
DAVIS COUNTY, UTAH
THE HONORABLE RODNEY S. PAGE,
JUDGE PRESIDING

KENT M. KASTING, ESQ. (1772)
DART, ADAMSON & KASTING
Suite 1330, 310 South Main
Salt Lake City, Utah 84101
Telephone: (801) 521-6383

KIM M. LUHN, ESQ. (5105)
GUSTIN, GREEN, STEGALL & LIAPIS
48 Post Office Place

Salt Lake City, Utah 84101
Telephone: (801) 532-6996

Attorneys for Defendant/
Petitioner

NEIL B. CRIST, ESQ. (0759)
NELDA BISHOP, ESQ. (4800)
HANSEN & CRIST

110 West Center

Bountiful, Utah 84010
Telephone: (801) 295-2391

Attorneys for Plaintiff/Respondent



TABLE OF CONTENTS

TABLE OF AUTHORITIES .

STATEMENT OF ISSUES PRESENTED FOR REVIEW

JURISDICTIONAL STATEMENT .
STATEMENT OF THE CASE . .
RELIEF SOUGHT ON APPEAL .
STATEMENT OF FACTS . e e
SUMMARY OF ARGUMENTS . . .
ARGUMENT o e e e s e e .

PO IN“:‘ I . L . L] L] . L

THE UTAH COURT OF APPEALS
CREATION OF THE DOCTRINE

RESTITUTION.

POINT II L] . L] . . L

THE TRIAL COURT'S DECISION WAS A FAIR AND
REASONABLE METHOD TO COMPENSATE THE PLAINTIFF
FOR ANY EFFORT EXPENDED BY HER WHILE THE
DEFENDANT WAS ATTENDING SCHOOL AND IT SHOULD
HAVE BEEN AFFIRMED BY THE UTAH COURT OF

APPEALS.
CONCLUSION . « « o ¢ « o &

ADDENDUM e e e e e e e .

ERRED IN ITS
OF EQUITABLE

13

16

16

36



TABLE OF AUTHORITIES

Page
UTAH STATUTES AND RULES CITED
Section 30-3-1, Utah Code Ann. (1953 as amended) 1
Section 30-3-5, Utah Code Ann. (1953 as amended) 13, 40
Rule 4, Rules of the Utah Supreme Court 1
Rule 4A, Rules of the Utah Supreme Court 1
Rule 43, Rules of the Utah Supreme Court 1
Rule 48, Rules of the Utah Supreme Court 2
UTAH CASES CITED
Argyle v. Argyle, 688 P.2d 468 (Utah 1984) 27
Bader v. Bader, 19 Utah 2d 407, 424 P.2d 190 (1967) 38, 40
Burnham v. Burnham, 26 UAR 16 (Utah 1986) 27
Dority v. Dority, 645 P.2d 56 (Utah 1982) 27
English v. English, 565 P.2d 409-410 (Utah 1977) 27
Gardner v. Gardner, 748 P.2d 1076 (Utah 1988) 13, 2%—23,
Higley v. Higley, 676 P.2d 379 (Utah 1983) 27
Jones v. Jones, 700 P.2d 1072 (Utah 1985) 27
Martinez v. Martinez, 754 P.2d 69 (Utah App. 1988) 1, 3, 12,
14, 16, 30-32, 34-35, 41-42
Olsen v. Olsen, 704 P.2d 564 (Utah 1985) 32
Petersen v. Petersen, 737 P.2d 237 (Utah App. 1987) 13, 17,
19, 21-22, 30, 31, 41
Rayburn v. Rayburn, 738 P.2d 238 (Utah App. 1987) 13, Zi,
30, 41 .

iii



OTHER STATUTES CITED
Section 14-10-113(2) (C.R.S. 1973)
Section 14-10-114(1l) (a) (C.R.S. 1973)

Section 14-10-114(1) (b) (C.R.S. 1973)

OTHER JURISDICTIONS CITED

Archer v. Archer, 493 A.2d 1074 (Md. June 12, 1985)

Graham v. Graham, 555 P.2d 527 (Colo. App. 1976)

In re Marriage of Graham, 574 P.2d 75 (Colo. 1978)

In re Marriage of Olar, 84 C.A. 0329 (Colo.App.
Oct. 17, 1985 [unpub.])

iv

20
24-25

24-25

27-30

19-20,

19-25

24-26



POINT I

POINT II

STATEMENT OF ISSUES PRESENTED
FOR REVIEW

THE UTAH COURT OF APPEALS ERRED IN ITS
CREATION OF THE DOCTRINE OF EQUITABLE
RESTITUTION.

THE TRIAL COURT'S DECISION WAS A FAIR AND
REASONABLE METHOD TO COMPENSATE THE PLAINTIFF
FOR ANY EFFORT EXPENDED BY HER WHILE THE
DEFENDNAT WAS ATTENDING SCHOOL AND IT SHOULD
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IN THE SUPREME COURT OF THE STATE OF UTAH

--------- 00000========-
KAREN C. MARTINEZ, :
Plaintiff/Respondent, ;
v. :
JESS M. MARTINEZ, ; Case No. 880189-SC
Defendant/Petitioner, ; Priority No. 13
--------- 00000========~-

BRIEF OF DEFENDANT/PETITIONER

JURISDICTIONAL STATEMENT

This case arises from a divorce action filed in Davis
County, State of Utah, pursuant to the provisions of Section 30-

3-1, Utah Code Ann. (1953). An appeal was filed with the Utah

Supreme Court, pursuant to the provisions of Rule 4 of the Rules

of the Utah Supreme Court. Pursuant to the provisions of Rule

4A of the Rules of the Utah Supreme Court, this matter was

transferred to the Utah Court of Appeals. The Utah Court of
Appeals issued its opinion in connection with the original appeal

on April 19, 1988, in the case of Martinez v. Martinez, 754 P.2d

69 (Utah App. 1988).

Pursuant to the provisions of Rule 43 of the Rules of the

Utah Supreme Court, a Petition for Writ of Certiorari was filed

in the Utah Supreme Court by Defendant/Petitioner. That Petition



was granted and the Utah Supreme Court now has Jjurisdiction

pursuant to the provisions of Rule 48 of the Rules of the Utah

Supreme Court.

STATEMENT OF THE CASE

This is a divorce case. The wife, the Plaintiff/Respondent
in this matter, filed a Complaint against her husband, the
Defendant/Petitioner. Subsequently, the parties entered into a
written Stipulation and Settlement Agreement which was signed by
both parties and filed but, evidently, never implemented (R. 10).
The Plaintiff then, through new counsel, filed an Amended
Complaint seeking a Decree of Divorce, asking for custody,
alimony, child support, a property award of the home, furniture,
a cash settlement for a portion of the husband's medical degree,
and attorneys' fees. The Defendant secured counsel, answered,
counterclaimed and asked for, among other things, an award of
joint custody, an equitable distribution of the real and personal
property and debts of the marriage, and an order requiring him
not to pay alimony.

The case was tried before the Honorable Rodney S. Page on
May 31, 1985. Each side was represented by counsel and presented
documentary evidence, as well as their own testimonies. In
addition, the Plaintiff presented the testimony of two witnesses
in connection with her position on the Defendant's medical

degree. After hearing closing arguments, the trial court issued



its ruling. The Findings of Fact and Conclusions of Law and a
Decree of Divorce were signed and filed on October 7, 1985, after
the Defendant had objected to portions of the Findings and Decree
as prepared by Plaintiff's counsel and the trial court had ruled
on the same. No post trial motions were filed by Plaintiff nor
did she object to any of the findings made by the Court at trial.
The Plaintiff filed her Notice of Appeal on November 6, 1985. No
cross-appeal was filed.

On April 19, 1988, the Utah Court of Appeals issued its
opinion. On May 17, 1988, Defendant/Petitioner filed a Petition
for Writ of Certiorari with this Court seeking a review of the
Court of Appeals decision related to the doctrine of equitable

restitution, its sua sponte increase of the trial court's alimony

and child support awards and its award of the dependency
exemptions. On September 7, 1988, this Court granted that
Petition as to the equitable restitution issue only.

RELIEF SOUGHT ON APPEAL

The Defendant/Petitioner seeks an order from this Court

vacating that portion of the opinion in Martinez v. Martinez, 754

P.2d 69 (Utah App. 1988), which pertains to the creation of the
doctrine of equitable restitution and affirming the trial
court's overall support, property and debt awards, except as may
have been modified by the Court of Appeals related to the

alimony, <child support and dependency exemption issues,



Defendant/Petitioner's Petition for Writ of Certiorari having
been denied as to those issues.

STATEMENT OF FACTS

Marital History and Respective
Contributions of the Parties

The parties married on June 6, 1968, when Defendant was an
E-5 in the United States Army (Tr. 4). At that time, both had a
high school education (Tr. 6). After a year of marriage, the
parties moved to Hill Air Force Base where the Defendant
obtained employment as an instrument repair mechanic and earned
$8,000-9,000.00 per year (Tr. 5). From 1968 through 1977 the
Defendant was continuously employed and was the primary income
producer (Tr. 52-53). Between 1968 and 1982, the date of the
parties' separation, the Plaintiff worked part time for a total
of three years (Tr. 52). Plaintiff's Exhibit A, set forth below,
reflects the income of the parties during the time they lived
together and one year after their separation.

FAMILY INCOME

TOTAL HUSBAND WIFE OTHER
1973 $10,840 $10,840

1974 11,411 11,381 $ 30.36
1975 13,324 13,323

1976 14,797 14,464 $ 116

1977 15,968 13,089 2,663 216.00

--------------- MEDICAL SCHOOL ====m=====—————

1981 11,248 64.00
1982 26,990 189.00
1983 35,579 185.00



In 1970, after leaving the Army, the Defendant decided to
attend college, and Plaintiff reluctantly agreed (Tr.13). At
that time, Defendant was working and receiving education benefits
from the G.I. Bill (Tr. 53). Defendant received those benefits
for his four years of college and the first year of medical
school at the University of Utah. That income, together with the
monies Defendant was earning while working, supported his family
while he was in school and paid for his tuition and books (Tr.
34). In addition, during this time, the parties purchased a home
and built an equity which was ultimately used to purchase a
second home (Tr. 57), the residence involved in this divorce
action. He also saved money which was then used to support the
family during the last three years of medical school (Tr. 34).

At the conclusion of his undergraduate work, the Defendant
decided that he wanted to go to medical school. He applied twice
and was finally accepted by the University of Utah in 1977 (Tr.
7). The Plaintiff was adamantly opposed to his decision (Tr. 14,
31, 33), and the Defendant testified that the marriage almost
broke up at that time (Tr. 14).

During the marriage, Plaintiff did not work except in 1978,
1979 and 1980, when she was employed as a part-time waitress (Tr.
34 and 53). During that period, she thought she netted around

$200.00 per month. She also thought those sums were used for



regular 1living expenses (Tr. 35). While she worked, the
Defendant stayed home and watched the children (Tr. 30, 35).

In addition to Defendant's earnings and the benefits from
his G.I. Bill, he also received $7,000.00 from his mother's
estate which went to general family expenses (Tr. 53).
Defendant took out three student 1loans, one of which was for
$20,000.00 (Tr. 54), and all of which he is now repaying and for
which the Plaintiff is not responsible (R. 215).

The Defendant graduated from medical school in 1981 and
secured an internship in Danville, Pennsylvania, through the
National Intern Matching Program (Tr. 7). The parties moved to
Pennsylvania and rented their Utah home (Tr. 52). The Plaintiff
objected to the move at the outset (Tr. 16, 55). She ultimately
did go; however, after six months she returned to Salt Lake in
March of 1982 and, since that time, the parties have been
separated (Tr. 18). Her reasons for leaving were that she did
not like the area, was uncomfortable in that setting and missed
her family, friends and job (Tr. 17). Her dissatisfaction
affected the Defendant's work and internship and placed an
extreme amount of additional pressure on him (Tr. 17).

After the Plaintiff left, the Defendant secured a residency
as an emergency medical room physician in Pennsylvania which was
to be completed in 1986 (Tr. 8). Upon Plaintiff's return to

Utah, she secured a job with Mountain Fuel Supply, where she



worked full time until just prior to trial. At trial, she stated
she had just voluntarily gone to three-quarter time so she could
spend more time with her children and get an education (Tr. 48,
59). Mountain Fuel will pay all costs of her education and allow
her to continue working (Tr. 48). She nets $846.00 per month
(Tr. 42). At trial her monthly expenses were $2,056.00 (Ex. F,
Tr. 43, 58), which included a $309.00 per month mortgage payment
on the Utah home (Tr. 26). No definite amounts were presented by
her as to any additional expenses (Tr. 26).

At the time of trial, Defendant was employed under a two-
year contract with Cannonsberg General in Pennsylvania (Tr. 3).
One year was left under that contract (Tr. 100), and no evidence
was presented as to what he intended to do when the contract
expired. At trial he testified he intended to complete his
residency in 1986 and was not yet Board Certified (Tr. 8). Under
his employment contract in effect at the time of trial, he earned
$100,000.00 per vyear, or $8,333.00 per month, and netted
$7,100.00 per month after deducting certain expenses such as
malpractice insurance, but before deducting taxes (Tr. 9-11 and
66). He put one-half of his gross earnings in a tax account (Tr.
102), had no tax deductions or shelters (Tr. 103), and had
nothing left in the tax account after April 15 of each year (Tr.
102). He 1is paying back his student loans (Ex. 3), and had

expenses, including the $1,100.00 temporary support payment, of



$4,337.00 (Ex. 3). His net monthly salary after taxes was
$4,022.00 (Tr. 102). He had no outside employment (Tr. 100).
The oldest child of the parties lived with him from October, 1983
until July, 1984 (Tr. 49-50). That child then went back with
Defendant one day after trial to live with him (8/29/85, Tr. 4).
In August, 1984, Plaintiff requested $1,650.00 per month
temporary support (R. 74), and the court granted her $1,100.00
per month (R. 87) which the Defendant paid up through trial (Tr.
107) .

Ruling of the Trial Court

After each side gave their closing arguments, the trial
court ruled as follows:

1. It granted Plaintiff a Decree of Divorce (R. 213).

2. It awarded Plaintiff the custody of the parties' three
children, subject to Defendant's reasonable visitation rights (R.
213).

3. It ordered Defendant to pay $300.00 per month per child
as child support ($900.00), subject to a $100.00 per month per
child abatement if any of the children came to live with him, and

further subject to that support continuing until each child

reached the age of 21, so long as they were full-time students

and not married (R. 213).

4. It gave Defendant tax exemptions for the two older



children and gave Plaintiff the exemption for the youngest (R.
213-214).

5. It ordered Defendant to provide medical insurance on
the children and a life insurance policy on his life naming the
children as beneficiaries (R. 214).

6. It ordered Defendant to pay Plaintiff $400.00 per month

alimony for five years with that award not to terminate should

she remarry within the first three years (R. 214).

7. It gave Plaintiff the marital residence subject to a
lien in Defendant's favor payable when the youngest child reached
18 or 21 years of age if the child was a student living at home,
when the home was sold or when she cohabits with an adult male

not her spouse but not payable upon her remarriage (R. 214-215).

8. It gave each party the personal property in their
respective possessions (R. 215).

9. It ordered each party to pay the debts which they
incurred after separation and ordered the Defendant to pay
approximately $20,000 in student loans (R. 215-216).

10. It ordered the Defendant to pay his attorneys' fees and
$2,500.00 to Plaintiff for her attorneys' fees and costs (R.
216).

The court made the following specific findings related to

the Defendant's medical education:

9. During the course of the marriage, the
parties lived together as husband and wife

9



for approximately 14 years, having separated
during March, 1982, and having lived separate
and apart since that time. (R. 205)

10. During the period 1977 through 1982,
the parties experienced a particularly
stressful period while Defendant was engaged
in medical school. During that time
Defendant did not work, and the family
obligations were met by a series of student
loans, a Dbequest from the estate of
Defendant's mother and income earned by
Plaintiff during her employment. During the
14 years that the parties 1lived together,
Plaintiff assisted extensively in Defendant's
obtaining a college education, medical degree
and internship. In addition, Plaintiff made
substantial sacrifices in order to facilitate
the completion of Defendant's medical
schooling and internship. (R. 205-206)

21. The court finds that alimony is
designed not only to meet the needs of
Plaintiff in this case, and is not solely
based upon her ability to support herself and
Defendant's ability to contribute to that
support, but also a means of repayment to
Plaintiff for her years spent caring for the
household, helping the husband in his
educational pursuits and support of the
family, and for her involvement through the
extensive educational process utilized to
obtain the medical training. (R. 208)

23. The court further finds that the
medical degree and training are not
specifically a property right subject to
distribution by this court under the current
law of this state. Such degree and training
are applicable only to the determination of
alimony and child support. The court has
considered the medical training and license
to practice only as it impacts income and
Defendant's present ability to pay

10



appropriate alimony and child support. Such
income will also be taken into account "in
future years as it raises in stability [sic.]
the rate of child support." (T.T. Page 135,
Line 10) (R. 208)
Plaintiff's counsel prepared the Findings and Decree (R.
203, 212). (Copies have been included in the Addendum to this
brief.) She did not make a Motion for a New Trial or for an
order to amend the Findings and Decree.
Mrs. Martinez appealed the trial court's decision to this

Court. Dr. Martinez did not cross-appeal. Pursuant to Rule 4A

of the Rules of the Supreme Court, this Court transferred the

case to the Utah Court of Appeals. Mrs. Martinez filed her
Appellant's Brief. Dr. Martinez filed his Respondent's Brief.
Mrs. Martinez did not file a Reply Brief.
In the original appeal, Mrs. Martinez raised the following
claims of error:
1. The trial court erred in connection
with the way it dealt with Dr.

Martinez's professional degree.

2. The trial court's award of alimony and
child support were unjustifiably low.

3. The trial court should not have awarded
Dr. Martinez any of the dependency
exemptions.

4, The trial court should have awarded Mrs.
Martinez more attorneys' fees than it
did.

Dr. Martinez responded and argued:

11



1. The trial court acted within its broad
discretion in fashioning a remedy which
was fair to both parties.

2. The trial court did not err in the
manner it dealt with Dr. Martinez's
medical education in that a medical
degree 1is not I'"property" under Utah
statutes; that Mrs. Martinez failed to
present adequate evidence to support a
finding that a medical degree was a
marital asset; and that the trial court
properly dealt with compensating Mrs.
Martinez for any of her alleged
sacrifices in its award of <child
support, alimony and property and debt
distribution.

3. The trial court's award of alimony and
child support was fair and rvreasonable
based upon the facts of the case.

4. The trial court's allocation of income
tax dependency exemptions was fair and
statutorily permissible.

5. The trial court did not err in its award
of attorneys' fees.

Oral argument was presented to Judges Davidson, Billings
and Jackson of the Utah Court of Appeals and on April, 19, 1988,
that Court in a 2-1 decision (Judge Jackson dissenting) issued
its opinion, concluding that Judge Page had erred in the way he
dealt with Dr. Martinez's medical education, in his awards of
alimony and <child support, and in his allocation of the

dependency exemption. A copy of that opinion (Martinez v.

Martinez, 754 P.2d 69 [Utah App. 1988]) has been included in the
Addendum to this brief. At no time prior to the issuance of
that opinion had either party raised, argued or urged the

12



creation of the doctrine of equitable restitution, a concept
evidently formulated by the majority in its deliberations
pertaining to the medical degree issue.

Dr. Martinez timely filed a Petition for Writ of Certiorari
with this Court, claiming error by the Court of Appeals in its
creation of the doctrine of equitable restitution; its unilateral
increase of Dr. Martinez's alimony obligation from $400.00 per
month to $750.00 per month, and child support obligation from
$900.00 per month to $1,800.00 per month; and its decision to
automatically award dependency exemptions to Mrs. Martinez, the
custodial parent.

On September 7, 1988, this Court granted Dr. Martinez's
Petition for Writ of Certiorari as to the equitable restitution
issue, but not as to the support and dependency exemption issues.

SUMMARY OF ARGUMENTS

POINT I
The Utah Court of Appeals erred in its creation of the
doctrine of equitable restitution to deal with the Defendant's
medical degree.

Under Utah law, as set out in the Petersen, Rayburn, and

Gardner cases, a medical degree or, for that matter, any
educational achievement or Jjob training obtained by a party
during a marriage, 1is not "property" as that term is used in

Section 30-3-5, Utah Code Ann. (1953). If the education or

13



training so obtained enhances or increases earning potential,
that is to be considered by the trial court in awarding support.

Contrary to this position, an award of equitable restitution
is, for all ©practical purposes, the same as treating a
professional degree as a marital asset subject to division upon
divorce. This is especially true in the Martinez case because
the Court of Appeals begins by awarding Mrs. Martinez an
increased amount of permanent alimony based upon Dr. Martinez's
increased earning capacity. It then also awarded her an amount
of equitable restitution, a remedy expressly distinguished from
traditional alimony or other spousal support and based on the

increased earning capacity of a spouse as a result of that

spouse's professional degree.

As a result, the Martinez decision 1is in conflict with
previous decisions of the Court of Appeals and of this Court on
an important question of state law. It represents a drastic
departure from this 1law and a theory never raised by the
Plaintiff in the court below. Its opinion related to the
doctrine of equitable restitution should be vacated.

POINT II

The trial court in this case properly exercised its
discretion in fashioning a remedy which considered the individual
facts of the case, including the Defendant's education. An

integral part of that remedy was an award of alimony to the

14



Plaintiff which was intended to assist her in connection with her
ongoing monthly financial needs and to reimburse her for the
effort and monies she claimed she had expended during the period
the Defendant was securing his education. In recognizing the
assistance she provided (R. 205-206), the trial court ordered
certain things not normally done in divorce actions to compensate
Mrs. Martinez and make certain that she was adequately provided
for.

Under the circumstances of this case, the remedy fashioned
by the trial court was fair and equitable. It was not arbitrary
or capricious and, consequently, should be upheld. Instead, the
Court of Appeals panel accepted some portions of the trial
judge's decision, rejected others and created a new remedy never
argued, urged, or even mentioned by Mrs. Martinez. What the
Court of Appeals failed to recognize was that each aspect of the
trial judge's ruling was interrelated with the other aspects in
order to arrive at an overall fair and Jjust decision to both
parties.

The action on the part of the Court of Appeals to change
portions of the trial judge's decisions on a "piecemeal" basis
improperly infringes and inhibits the trial court from fashioning
an overall remedy which considers all the facts and is fair to

both parties.

15



POINT T
THE UTAH COURT OF APPEALS ERRED IN ITS
CREATION OF THE DOCTRINE OF EQUITABLE
RESTITUTION.

Mrs. Martinez argued to the Court of Appeals that the trial
court erred in not including the Respondent's medical education
as a part of the marital estate for purposes of property
distribution, a position that has been accepted by only a small
minority of the state courts which have addressed this issue.
She claimed that the parties made an investment in "human
capital and that she was entitled to a return on her investment
in Dr. Martinez's medical degree.

Two judges on the Court of Appeals agreed with that concept
and concluded that not only should Mrs. Martinez's five-year
award of $400.00 per month alimony be automatically increased to
$750.00 per month permanent alimony, but that she should also
receive some sort of quasi alimony/property award to compensate
her for her alleged sacrifices and loss of income expectancy. In
order to provide that additional award, the panel created a new
and unheard of concept and called it "equitable restitution." 1In
so doing, the Court of Appeals erred.

Martinez v. Martinez, 754 P.2d 69 (Utah C.A. 1988), (a copy
of which is included in the Addendum to this brief) created a new
remedy called "equitable restitution." Under Martinez, an award

of this type is now to be considered in divorce cases where one

16



spouse has obtained a professional degree during the marriage,
and the divorce occurs as that spouse begins his/her new career
and 1is on the threshold of increased earning capacity. The
Court expressly distinguished this new remedy from all other
forms of spousal maintenance or support and stated that
"' lequitable restitution]' is nothing more than an equitable
sharing of the reward of both parties' common efforts and
expectations." Id. at 78. An award of equitable restitution
evidently will not terminate upon remarriage and may be payable
in a lump sum or periodically over time.

The practical and realistic effect of this decision is in
conflict of previous rulings by other panels of the Court of
Appeals and the dictum of the Utah Supreme Court. The basic and
fundamental issue to be decided in this case 1is whether an
advanced degree is marital property subject to consideration and
division by a trial court in divorce actions.

The present law in the State of Utah with respect to
advanced educational degrees 1is that such degrees are not
property interests or marital assets subject to division upon
divorce. This issue was first considered by the Utah Court of

Appeals in Petersen v. Petersen, 737 P.2d 237 (Utah App. 1987).

(A copy of this case has been included in the Addendum to this
brief.) 1In Petersen, the parties had been married for 20 years,

during which time Dr. Petersen earned his medical degree. While
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he was in school, he earned approximately $1,000.00 per year and
Mrs. Petersen worked full time for one year and part time for the
remaining three years. The couple also received additional
monies from Mrs. Petersen's parents.

In addition to a more traditional award of property and
maintenance, the trial court awarded Mrs. Petersen a $120,000.00
cash settlement, characterizing this award as a property award
with respect to the medical degree. On appeal, the Court of
Appeals was squarely faced with the issue of whether Dr.
Petersen's medical degree was a property interest subject to
division as a marital asset. 1In concluding that it was not, the
Court began by noting that "the majority of jurisdictions that
have considered the issue have held that advanced degrees or
professional licenses are not property." Id. at 239 (citations
omitted). Thereafter, the Court proceeded to analyze and compare
the characteristics and attributes of a recognized property
interest such as a retirement plan with the characteristics of
an educational degree. The Court stated:

Property can be bought, sold, and devised.
Bona fide degrees cannot be bought; they are
earned. They cannot be sold; they are
personal to the named recipient. Upon the
death of the named recipient, the certificate
commemorating award of the degree might be
passed along and treasured as a family
heirloom, but the recipient may not, on the
strength of that degree, practice law or
medicine. In this case, the court awarded
the parties' home to Mrs. Petersen. But it

might have awarded the home to Dr. Petersen
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or it might have ordered the home sold and
the net proceeds divided. The Court had no
such alternatives with the medical degree
precisely because the degree is not property.
Id. at 240. From this analysis as well as from an analysis of
the cases from other jurisdictions, the court concluded that an
"advanced degree is or confers an intangible right which, because
of its character, cannot properly be characterized as property
subject to division between the spouses." Id. at 241.
One of the cases analyzed and relied upon by the Petersen

court in reaching this conclusion is a leading case in the area

of professional degrees: In re Marriage of Graham, 574 P.2d 75

(Colo. 1978). In this case, the Supreme Court of Colorado
affirmed a decision of the Colorado Court of Appeals, Graham v.
Graham, 555 P.2d 527 (Colo. App. 1976), which held that an M.B.A.
degree was not marital property subject to division by the court.
In Graham, the husband acquired a Bachelor of Science degree in
engineering and physics and an M.B.A. during a six-year marriage.
The wife had worked full time throughout the marriage and
contributed 70% of the total income which was then used for
family living expenses and for the husband's educational expenses
during the marriage. The husband had worked only part-time. 1In
addition, the wife had done most of the housework and had cooked
most of the meals. In the divorce action, the trial court found
the husband's education to be a marital asset and, based on the
husband's expected future earnings, valued the education at
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$82,836.00 and awarded the wife a $33,134.00 cash settlement. On
appeal, the trial court's decision was reversed. The Colorado
Supreme Court analyzed CRS Section 14-10-113(2) which requires
the court to consider all relevant factors in making a division
of marital property and concluded that the husband's education
was not marital property within the meaning of that statute. 1In
so holding, the court concluded:

An educational degree, such as an MBA, is
simply not encompassed even by the broad
views of the concept of "property." It does
not have an exchange value or any objective
transferrable value on an open market. It is
personal to the holder. It terminates on
death of the holder and is not inheritable.
It cannot be assigned, sold, transferred,
conveyed, or pledged. An advanced degree is
an accumulative product of many years of
previous education, combined with diligence
and hard work. It may not be acquired by the
mere expenditure of money. It is simply an
intellectual achievement that may potentially
assist in the future acquisition of property.
In our view, it has none of the attributes of
property in the usual sense of that terms.

Id. at 77.

Both of these cases present a well-reasoned and solid basis
for concluding that an educational degree is not a property
interest and is not a marital asset subject to division between
the parties to a divorce action. It does not follow from that
position, however, that the non-student spouse is left without a

remedy. Instead, many of the jurisdictions that conclude that a

degree is not property provide for an adequate remedy through an
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increased award of spousal support and maintenance. The law in
these jurisdictions provides that the amount of this award falls
within the sound discretion of the trial court after
consideration of all the relevant factors in each case. Among
these are the fact that one spouse has obtained an advanced
degree during the course of the marriage, the extent to which the
non-student spouse worked to support the family, and the
sacrifice of that spouse's own educational and professional
advancement.

This is the position taken by the Utah and Colorado courts.

In Petersen, supra, Judge Orme stated that "[i]n this state,

traditional alimony analysis 1is the appropriate and adequate
method for making adjustments between the parties in cases of
this type." Id. at 242. While in a footnote to this quotation
the Court expressed concern over the situation where the parties
are divorced just as the student spouse is graduating and on the
threshold of increased earning capacity, it reaffirmed its

position that an award of maintenance is the proper remedy and

stated:

In another kind of recurring case, typified
by (Graham v. Graham], 574 P.2d 75 (Utah
1978) where divorce occurs shortly after the
degree 1s obtained, traditional alimony
analysis would often work hardship, because,
while both spouses have modest incomes at the
time of divorce, the one is on the threshold
of a significant increase 1in earnings.
Moreover, the spouse who sacrificed so the
other could attain a degree is precluded from
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enjoying the anticipated dividends the degree
will ordinarily provide. Nonetheless, such a
spouse is typically not remote in time from
his or her previous education and is
otherwise better able to adjust and to
acquire comparable skills, given the
opportunity and the funding. 1In such cases,
alimony analysis must become more creative to
achieve fairness, and an award of
"rehabilitative" or "reimbursement" alimony,
not terminable upon remarriage, may be
appropriate.

Id. at 242, f. 4.
This approach to adequately compensating a non-student
spouse through an award of spousal maintenance was reaffirmed by

the Utah Court of Appeals in Rayburn v. Rayburn, 738 P.2d 238

(Utah App. 1987) where Judge Orme, again writing for the
unanimous panel stated:

Recently this Court held that an advanced
degree or professional 1license 1is not
marital property subject to division upon
divorce. However, an advanced degree often
accompanies a disparity in earning potential
that is appropriately considered as a factor
in alimony analysis. We reaffirm our holding
in Petersen and analyze the instant appeal
under the same analysis employed in that
case.

Id. at 240.

Following Petersen and Rayburn, the questions of valuation
of a medical degree for property distribution purposes and the
adequate compensation of a non-student spouse through a support

award were presented to this Court in Gardner v. Gardner, 748

P.2d 1076 (Utah App. 1988). (A copy has been included in the
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Addendum to this brief.) The case was decided without having to
answer the question of whether a degree is a marital asset, but
Justice Stewart, writing for the majority, discussed the great
number of problems associated with attempting to place a value on
educational achievements and referred at length to the reasons
relied on by the Colorado Court in Graham for concluding that
educational achievements are not property. He stated:
We agree that an educational or professional
degree is difficult to value and that such
valuation does not easily £fit the common
understanding of the character of property.
Id. at 1081.
The court went on to conclude that the proper remedy for Mrs.

Gardner was to award her an adequate alimony award.

Similarly, in In re Marriage of Graham, supra, the Colorado

Supreme Court concluded that, while a non-student spouse is not
entitled to treat the degree as a marital asset, that spouse's
contribution to that degree is to be considered by the trial
court in determining the proper award of support and maintenance:

A spouse who provides financial support while
the other spouse acquires an education is not
without a remedy. Where there 1is marital
property to be divided, such contribution to
the education of the other spouse may be
taken into consideration by the court. Here,
we again note that no marital property has
accumulated by the parties. Further, 1if
maintenance 1is sought and need is
demonstrated, the trial court may make an
award based on all relevant factors.
Certainly, among the relevant factors to be
considered is the contribution of the spouse
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seeking maintenance to the education of the
other spouse from whom the maintenance is
sought.
Id. at 78 (Citations and statutes omitted.)
The Graham decision was recently reconsidered and

reaffirmed by the Colorado Supreme Court in In re Marriage of

Olar, 747 P.2d 676 (Colo. 1987). (A copy of this case has been
included in the Addendum to this brief.) In 0Olar, the husband
had been a full-time student throughout the parties' 12-year
marriage, with the exception of one year where he had worked
full time. Mrs. Olar worked full time for the entire marriage,
with the exception of a nine-week maternity ledve. Mr. Olar's
education was financed by veteran's benefits, tuition waivers,
student loans, fellowships, graduate student stipends and an
inheritance from his father. The only marital assets acquired by
the parties were two motor vehicles, furniture and miscellaneous
personal property, a mobile home and a savings account. At the
time of the divorce, Mr. Olar had completed his doctoral
dissertation and had only to present this work before his
committee to obtain his doctoral degree 1in physiology and
biophysics.

At trial, Mrs. Olar did not ask for a property distribution
of Mr. Olar's degree, but did request an award of support. To
qualify for such an award in Colorado, a spouse must establish

the requirements of CRS Section 14-10-114(1l)(a) and (b). These
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sections provide that a court may award maintenance only if it
finds that a spouse lacks sufficient property to provide for his
"reasonable needs" and 1is unable to support himself through
"appropriate employment." After analyzing the facts in the QOlar
case, the trial court denied Mrs. Olar's request for maintenance
after finding she did not meet these threshold requirements. On
initial appeal to the Colorado Court of Appeals, the trial

court's decision was affirmed. (See, In re Marriage of Olar, 84

C.A. 0329 [Colo. App., Oct. 17, 1985, unpub.].)
Thereafter, the Colorado Supreme Court granted certiorari to

reconsider its decision in Graham v. Graham because the Court was

concerned about the "harsh and often unfair outcome in a
dissolution proceeding where one spouse has postponed his or her
own career and educational goals to support and contribute to the
career and educational goals of the other spouse." 747 P.2d at
678.

After reviewing the issue, the Court found that '"the value

of an educational degree is too dependent upon the attributes and

future choices of its possessor to be fairly valued." Id. at
680. Therefore, it reaffirmed its holding in Graham that "an
educational degree is not marital property." Id. The court went

on, however, to state that the contribution of one spouse to the
education of the other is a relevant factor to be considered in

determining an award of maintenance:
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In Graham we stated, a spouse who provides
financial support while the other spouse
acquires an education 1is not without a
remedy. Here, it is the adequacy of the
remedy with which we are concerned. The
contribution of one spouse to the education
of the other spouse may be taken into
consideration when marital property is
divided. This remedy is effective only 1if
sufficient marital property has been
accumulated by the parties during their
marriage. In Graham, and the case at bar,
the parties were divorced shortly after the
husband acquired his degree. The situation
in which the dissolution of marriage occurs
before the benefits of the advanced degree
can be realized, and where no material
property is accumulated, requires us to look
to another remedy for the inequity that
results for the working spouse. Another
option mentioned in Graham was an award of
maintenance based on all relevant factors
including the contribution of one spouse to
the other spouse.

Id. at 680. The court then remanded the case for an award of
maintenance on the basis that the threshold of reasonable need
under the Colorado statute is more than the minimum amount needed
to sustain life. 1In interpreting the second statutory requisite
of "appropriate employment" of the non-student spouse, the court
held that such employment must be suited to the individual and
reflect that person's expectations and intentions as expressed

during the marriage. Thus, 0Olar, supra, gives the Colorado trial

courts broad discretion in fashioning an adequate remedy for a
non-student spouse who has supported his/her partner in obtaining
an educational degree. This approach 1is consistent with the
well-founded doctrine in Utah that a trial court is afforded a
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wide latitude of discretion in fashioning a fair, equitable and

comprehensive remedy in divorce actions. See, e.g., Burnham v.

Burnham, 716 P.2d 781 (Utah 1986); Jones v. Jones, 700 P.2d

1072, 1074 (Utah 1985); Argyle v. Argyle, 688 P.2d 468, 470 (Utah

1984); Higley v. Higley, 676 P.2d 379, 382 (Utah 1983); Dority v.

Dority, 645 P.2d 56, 59 (Utah 1982); and English v. English, 565
P.2d 409, 410 (Utah 1977).

A very complete, informative and thorough analysis of the
issue now before this Court is also found in the case of Archer
V. Archer, 493 A.2d 1074 (Md. 1985). The facts of Archer are
similar to the facts of this case. At the time of the parties'
marriage, the husband had completed one year of medical school.
The wife had completed two years of undergraduate work but
discontinued her education in order to work full-time. After
four years of marriage, two children were born. The husband
completed three years of medical school, received his medical
degree and license and completed a two-year residency. The U.S.

Navy paid his tuition and gave him a monthly stipend during

school. He worked summers while in medical school. In
construing a statute related to dividing marital property, (a
statute very similar to the Utah statute), the trial court

concluded that the medical degree was not marital property under
the act and denied the wife's claim for a monetary award. The

trial court's decision was affirmed.
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The Archer decision first analyzes the logic of Graham,
supra, and gives an informative general summary of how other
courts have dealt with this difficult issue.

. . « of the twenty-four jurisdictions which
have considered the matter, courts in all but
two jurisdictions have uniformly held that a
professional degree or license is not marital
property subject to equitable division.
Virtually all of these courts, consistent
with the rationale advanced by the Colorado
Supreme Court in In re Marriage of Graham,
supra, have held that an advanced degree or
professional 1license lacks the traditional
attributes of I'"property," being neither
transferrable, assignable, devisable, nor
subject to conveyance, sale, pledge or
inheritance. Some courts, by way of an
additional ©reason for «concluding that a
degree/license is not marital property, have
held that such items are too speculative to
value. Other courts have said that efforts
to characterize spousal contributions as an
investment or commercial enterprise deserving
of recompense demean the concept of marriage.
Still other courts have found that the future
earning capacity of a degree or license-

holding spouse 1is personal, a mere
expectancy and a post-marital effort -- not
divisible as "marital property." And some

other courts, in declining to find that a
graduate degree or professional 1license is
marital property, express the view that such
items are best considered when awarding
alimony.

Id. at 1077-78. (Footnotes omitted.) In holding that the
medical degree or license was not marital property within the
meaning of the Maryland Act, the Archer court concluded:
. « o While, as earlier indicated, we have
in some <contexts <construed the term
"property" in a broad sense, there is nothing

in the Maryland Act to suggest that the

28



General Assembly intended that a medical
degree or license, earned during marriage,
would constitute "marital property" subject
to equitable distribution upon divorce by a
monetary award. We therefore hold, in
accordance with the majority view, that a
professional degree or license does not

possess any of the basic characteristics or

property within the ambit of marital property
under Section 8-201(3) of the Act. While

pension rights, as in Deering, constitute a
current asset which the individual has a
contractual right to receive, such rights are
plainly distinguishable from a mere
expectancy of future enhanced income
resulting from a professional degree. The
latter is but an intellectual attainment; it
is not a present property interest. It is
personal to the holder; it cannot be sold,
transferred, pledged or inherited. It does
not have an assignable value nor does it
represent a guarantee of receipt of a set
monetary amount in the future, such as

pension benefits. Quite simply, a
degree/license does not have an exchange
value on an open market. In re Marriage of

Graham, supra, 574 P.2d at 77. At best, it
represents a potential for increase in a
person's earning capacity made possible by
the degree and license in combination with
innumerable other factors and conditions too
uncertain and speculative to constitute
"marital property" within the contemplation

of the legislature. See also, Aufmuth v.
Aufmuth, 89 Cal.App.3d 446, 152 Ca.Rptr. 668
(1979), overruled on other grounds, In re

marriage of ILucas, 27 Cal.3d 808, 166
Ca.Rptr. 853, 614 P.2d 285 (1980); In re
Marriage of Weinstein, 128 Ill.App.3d 234,
83 TIll.Dec. 425, 470 N.Ed.2d 551 (1984):
Mahoney v. Mahoney, 91 N.J. 488, 453 A.2d 527
(1982). Moreover, as Dewitt v. Dewitt, 98
Wis.2d 44, 296 N.W.2d 761 (1980), makes
clear, income earned after the marriage is
dissolved as a result of the degree/license
would in no event constitute '"marital
property" within the definition of that term
in Section 8-201(e), since it would not have
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in Section 8-201(e), since it would not have
been acquired during the marriage.

Id. at 1079-80.

The Archer court then concluded, as did the Graham and Olar
courts, supra, and Judge Page in this <case, that the
contributions of the supporting spouse could be considered in
connection with her request for alimony.

Contrary to this position, the Utah Court of Appeals in
Martinez reversed the trial court and created the doctrine of
equitable restitution. In distinguishing equitable restitution
from traditional maintenance and support, Judge Davidson stated:

[W]e hold that plaintiff is entitled to an
award of 'equitable restitution' in addition
to traditional alimony. We use the term
equitable restitution to describe the award
in order to establish a clear distinction
between it and traditional alimony or any
other form of spousal maintenance or support.
The function of equitable restitution is to
enable a spouse to share the newly obtained
earning capacity of a former spouse who has
achieved that capacity through the
significant effort and sacrifices of the
requesting spouse which were detrimental to
that spouse's development. It is nothing
more than an adequate sharing of the rewards
of both parties' common efforts and
expectations.

Martinez, 754 P.2d at 78. (Emphasis in original.)

While earlier in its opinion the Martinez court purported to
follow the law as outlined in Petersen and Rayburn, the practical
effect of equitable restitution is to create a property interest
in a spouse's newly obtained earning capacity as a result of an

30



advanced educational degree. This result is contrary to Utah
law. The attempt of the Martinez court to create a property
interest in increased earning capacity runs afoul of the same
problems inherent in the creation of a property interest in an
advanced degree. First, the valuation and division of this
interest will be as difficult and speculative as the valuation
and division of a degree as a property interest. Second, Jjust
like an advanced degree, increased earning capacity cannot be
bought, sold or devised. It is personal to its holder and its
value 1is subject to the attributes, perseverance and career
choices of its owner. Judge Jackson summarized the problems
with equitable restitution in his well-reasoned dissent and
stated:

By creating a divisible interest in Dr.

Martinez's enhanced earning capacity, this

court has awarded a non-terminable property

interest in a medical degree which goes

beyond the compensation approved in Petersen.

The majority has not 1limited its award to

Mrs. Martinez's contributions toward her

husband's medical education costs; it has
taken the further step of providing financial

recompense for lost expectations. I would
reject any compensation formula based on
future earning capacity. The factors and

variables involved in the valuation of an
enhanced earning capacity are as speculative
as those involved in an attempt to value an
advanced degree; such speculation can only
lead to inequity.

Provision for Mrs. Martinez's needs is best
dealt with through a generous but fair
distribution of property and award of
alimony, not through the creation of a
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distinctly new form of cleverly disguised
marital property for which there 1is no
precedent.
Id. at 82. (Footnotes omitted.)
The Utah Supreme Court has also recently addressed the issue

of a party's future earning capacity being included in a property

distribution in Olsen v. Olsen, 704 P.2d 564 (Utah 1985). In

that case, the wife challenged a property distribution, claiming
that she was entitled to a share of the present value of her
husband's earning capacity or additional property in compensation
for the award of Defendant's consulting business to him. This
Court rejected that approach and concluded that the trial court's
award of alimony was based upon the earning capacity of the
husband and that it need not be considered in the property
distribution. Id. at 567.

The impropriety of creating the doctrine of equitable
restitution in addition to provision for spousal support is
further emphasized by the factors outlined by the Martinez court
to be used by a trial court in determinihg an award of equitable
restitution. The court stated:

Factors to be analyzed in determining an
award of equitable distribution include, but
are not limited to: (1) the length of the
marriage; (2) the financial contributions and
personal development sacrifices made by the
requesting spouse; (3) the duration of these
contributions and sacrifices during marriage;
(4) the resulting disparity 1in earning
capacity between the requesting spouse and

the spouse benefitted thereby; and (5) the
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amount of property accumulated during the
marriage. An award of equitable restitution
will not terminate wupon plaintiff's
remarriage, and may be payable in lump sum or
periodically over time depending on the
circumstances of each case.
Id. at 78-79. (Footnotes omitted.)
A careful review of these factors shows that they are either
already used by trial courts in determining alimony awards or
they are factors that trial courts should be given discretion to
consider in determining an overall family maintenance award. As
a result, not only can the criteria listed above be dealt with
through the proper award of support, by their nature they are
better considered in a support determination.

That a spouse can be adequately compensated through a
support award is especially true in this case. Judge Jackson
recognized the inequity of the equitable restitution award under
the specific facts of this case. He pointed out that Mrs.
Martinez did not provide the financial capital that enabled Mr.
Martinez to attend school and obtain his degree and that there
was no evidence that she had deferred her own career or
education. In addition, although the majority created equitable
restitution for those situations where the spouse was on the
threshold of increased earning capacity, Judge Jackson pointed
out that Dr. Martinez was already earning $100,000.00 per year
and the parties had accumulated real and personal property from

which an adequate compensatory award could have been made. To
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the factual reasons for his dissent, Judge Jackson added several
others:

On the facts presented in this case, there

are additional reasons why I believe the

majority's disposition of this appeal is

misguided; (1) equity can be achieved under

current alimony and property distribution

statutes and case 1law; (2) an award of

equitable restitution coupled with the

majority's generous alimony and child

support awards is double-dipping; and (3) an

award of equitable restitution, in effect,

treats the ©professional education as

"property" subject to division upon

dissolution of a marriage.
Id. at 80-81. Judge Jackson's approach to the property division
and support awards in this case and his reasons therefor are
consistent with Utah law that advanced educational degrees are
not marital assets subject to the division in a divorce action.
Instead, non-student supporting spouses should be compensated
through a fair award of spousal support or maintenance, which
award be based on the individual facts of each case.

The real question before this Court is not whether a
medical degree is marital property, but whether the acquisition
of skills and knowledge during a marriage, which in turn enhance
the earning capability of one of the parties, 1is marital
property. An affirmative answer to this question would
necessarily have a devastating practical effect on Utah domestic

relations cases. If the Martinez position is adopted, then its

application cannot be limited only to professional degrees. It
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must, likewise, play to masters degrees, bachelors degrees,
associate degrees, technical qualifications and even a high
school diploma, if they were acquired either wholly or partially
during the course of the marriage. It could also then be argued
that a degree from one institution, such as Harvard, is more
valuable than a degree from another, such as Utah State.
Likewise, the concept would have to apply not only to educational
achievements but also to on-the-job training at a lower salary in
anticipation of a higher paying position at a later date with a
company.

Such an approach will necessarily "open Pandora's box" in
divorce actions. It would require that expert testimony be
presented in every divorce action if either party acquired any
education or job training during the marriage. Not only would
such testimony be highly speculative, but it would necessarily
complicate even the simplest divorce actions. These are but just
a few of the reasons why the vast majority of states have refused
to adopt the concept that a degree is marital property.

The better approach is to do just what the trial court did
in the present case: consider the Defendant's education in
relation to the support award. The trial court did not err in
concluding that the Defendant's medical degree was not an asset

to be considered in a property distribution.
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On the other hand, it was error for the Court of Appeals
panel to create the doctrine of equitable restitution. ©Not only
does the Court of Appeals create a property interest which is
contrary to Utah 1law, but such an award is inequitable and
unnecessary in light of the ability of a trial court to award
support based on all the relevant factors of a case. That
portion of the Court of Appeals opinion should be vacated.

POINT IT
THE TRIAL COURT'S DECISION WAS A FAIR AND
REASONABLE METHOD TO COMPENSATE THE PLAINTIFF
FOR ANY EFFORT EXPENDED BY HER WHILE THE
DEFENDANT WAS ATTENDING SCHOOL AND IT SHOULD
HAVE BEEN AFFIRMED BY THE COURT OF APPEALS.

The trial court in this case properly exercised its
discretion in fashioning a remedy which considered the individual
facts of the case. An integral part of that remedy was an award
of alimony to the Plaintiff which was intended to assist her in
connection with her ongoing monthly financial needs and to
reimburse her for the effort and monies she claimed she had
expended during the period the Defendant was securing his
education. In recognizing the assistance she provided (R. 205-
206), the trial court ordered certain things not normally done in
divorce actions.

First, it awarded Plaintiff $400.00 per month alimony for a

period of five years, with that award not to terminate on her

remarriage if the same occurred within the first three vears.
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The Court of Appeals, without additional hearing, sua sponte

increased that award to $750.00 per month and made it permanent.

Second, while giving the husband a non-interest bearing line
in the marital residence, it made the same payable upon the sale
of the home, the wife's cohabitation, when the youngest child
reached 18 or 21 years if still a student 1living at home, but
not upon her remarriage.

Third, it awarded child support until each child reached the
age of 18, or 21 years if the child was a full-time student and
not married, when no evidence was presented to justify an award
of child support past the age of 18.

Fourth, it abated the husband's child support obligation by
only $100.00 per month per child when the children were with the
husband -- even if that were on a full-time basis.

Fifth, it required the husband to pay all transportation
costs related to visitation.

Sixth, it required the husband to pay all of the student
loans incurred in connection with securing his education.

Seventh, it gave the husband no credit for his inheritance
from his mother which was received during the marriage.

Each of the seven items set forth above are actions not
normally taken by a trial court in a divorce cases, and represent
a conscientious effort by the trial court to fashion a remedy

which would be fair to both parties, considering the fact that
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the Defendant was the primary provider during the marriage (Tr.
53), while the Plaintiff worked part time for three years and
contributed no more than $200.00 per month to living expenses
(Mrs. Martinez's Brief, Court of Appeals, p. 5); that the
Defendant's education was paid for by his G. I. Bill benefits and
his inheritance (Tr. 53); that while working and going to school,
he was also able to acquire a substantial equity in a home (Tr.
57), furniture and furnishings; that the Plaintiff could secure
her own education at no cost to her through her employment (T.r
48); that the parties had been separated for three years prior to
trial and that the Plaintiff had been receiving substantial
support from the Defendant during that period; that the
Defendant had completed his internship and a portion of his
residency without any assistance, encouragement or companionship
from his wife (Tr. 14, 57); and that Plaintiff's employer would
pay the costs of her education if she chose to go to school (Tr.
48) .

Under the circumstances of this case, the remedy fashioned
by the trial court was fair and equitable. It was not arbitrary
or capricious and, consequently, should be upheld. As this Court

stated in Bader v. Bader, 18 Utah 2d 407, 424 P.2d 190 (1967):

It would lead to intolerable instability of
judgments if this court should assume the
prerogative and accept the responsibility of
merely second guessing a trial judge who has
done a conscientious Jjob of attempting to
make just and equitable allocation of the
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property and income of the parties in regard
to alimony and support monies as the trial
judge appears to have done here. It is due
to this fact, taking into consideration the
nature of the trial Jjudge's authority and
duty, and his advantaged position, that in
such matters he is allowed a comparatively
wide latitude of discretion which will not be
disturbed in the absence of clear abuse . .
Id. at 151.

In Martinez, the Court of Appeals panel accepted some
portions of the trial Jjudge's decision, rejected others and
created a new remedy never argued, urged, or even mentioned by
Mrs. Martinez. What the Court of Appeals failed to recognize
was that each aspect of the trial judge's ruling was interrelated
with the other aspects in order to arrive at an overall fair and
just decision to both parties.

Rather than analyzing the parties' entire financial
situation and balancing all of the equities, as did the trial
court, the Court of Appeals changed on a piecemeal basis certain
portions of the trial court's decisions. Use of this approach is
entirely incorrect inasmuch as in this case, as in most divorce
cases, the support, property, and debt awards are necessarily
interrelated. To readjust those awards as the Court of Appeals
did also then requires a readjustment of other awards made by the
trial court. That is to say, if the support awards were changed

by the Court of Appeals, then in order to continue to be fair,

the debt distribution may have to be reallocated. If the debt
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distribution is reallocated, then the benefit of having the
dependency exemptions may have to be reconsidered and so on, ad
infinitum. To sanction this approach in connection with an
appellate court's review necessarily goes against the well-
established principle that appellate courts should not attempt
to "second guess" a trial court's support and property awards

(Bader, supra). In this case, the Court of Appeals' decision

related to equitable restitution vis-a-vis the manner it dealt
with the support awards does just that, and it is unfair. The
reasoning of the trial court related to how Mrs. Martinez should
be compensated for any effort expended by her while Defendant was
attending school is well-documented in the very specific findings

(see pages 9, 10 and 11, infra), and Judge Paqge's decision should

be affirmed.

CONCLUSION

Under Utah law, a medical degree or, for that matter, any
educational achievement or job training, obtained by a party
during a marriage is not "property" as that term is used in

Section 30-3-5, Utah Code Ann. (1953). Instead, if the education

or training so obtained enhances or increases earning potential,
that may be considered by the trial court in awarding support.
The trial court in this case acted consistently with this
approach, which mirrors the decisions of all but a very few

states. The trial court properly and correctly fashioned an
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equitable and adequate remedy for Mrs. Martinez under the
specific facts of this case which reimburses her for any efforts
she expended in connection with the Defendant's education.

On the other hand, the decision of the Court of Appeals in

Martinez v. Martinez, supra, is contrary to these principles and

contrary to Utah law, as set out in the Petersen, Rayburn and

Gardner cases. An award of equitable restitution, as created by
the Court of Appeals is, for all practical purposes, the same as
treating a professional degree as a marital asset subject to
division upon divorce. The determination of such an award is
subject to the same difficulties, speculation and inequities as
an award of an interest in a degree as marital property. The
impropriety of such a remedy is especially evident under the
facts of the Martinez case because the court began by awarding
Mrs. Martinez an increased amount of permanent alimony based upon
Dr. Martinez's increased earning capacity. It then also awarded
her an amount of equitable restitution, a remedy expressly
distinguished from traditional alimony or other spousal support

and based on the increased earning capacity of a spouse as a

result of that spouse's professional degree.
As a result, the Martinez decision is in conflict with
previous decisions of the Court of Appeals and of this Court on

an important question of state law. It represents a drastic
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departure from this law and is a theory never raised by the
Plaintiff in the court below. Simply and succinctly put, the
Martinez decision is wrong.

Therefore, the Court of Appeals erred and that portion of
its opinion which deals with the creation and application of the
doctrine of equitable restitution should be vacated. The
decision of the trial court related to support, property and debt
distribution should be affirmed. The Defendant/Petitioner should
be awarded his costs related to the proceedings he has been
required to file in this Court and to correct the error of the
Court of Appeals.

RESPECTFULLY SUBMITTED thisQJZ/ézi day of December, 1988.

DART, ADAMSON & KASTING
By

JKENT M. KASTING //;£>

GUSTIN, GREEN, STEGALL & LIAPIS

B
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Neil B. Crist, Esq.
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HANSEN & CRIST

110 West Center
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Bountiful, Utah 84010
Telephone: (801) 295-2391

IN THE SECOND JUDICTAL DISTRICT COURT IN AIND FOR

DAVIS COUNTY, STATE OF UTAH

KAREN C. MARTINEZ,
FINDINGS OF FACT AND

Plaintiff, CONCLUSIONS OF LAW
vs.

JESS M. MARTINEZ,
Civil No. 34354

- P - P o’ P ar?

Defendant.

The above matter came on for trial on Friday, the 31st day
of May, 1985, the Honorable Rodnev S. Page, District Judge
presiding. Plaintiff appeared in person and represented by
counsel of record, Neil B. Crist, Esg. Defendant appeared in
person and represented by counsel of record, Paul H. Liapis, Esq.
The court heard testimony of each of the parties, and of two
expert witnesses in support of Plaintiff's Complaint and
Defendant's Counterclaim for Divorce. Defendant's objections to
the Findings of Fact ané Conclusions of Law were heard before the
Court on Thursday, the 29th day August, 1985, again before the
Honorable Rodney S. Page, District Judge. Both Plaintiff and
Defendant appeared through counsel for that hearing. On the
basis of that testimony, and the record before the court, the
court being duly advised in the premises now makes and enters the

following:
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FINDINGS OF FACT

1. Plaintiff is a resident of Davis County, State of Utah,
and was such for a period in excess of three months prior to the
filing of the Complaint in this matter.

2. Plaintiff and Defendant are wife and husband having been
married in Salt Lake City, Salt Lake County, Utah on June 22,
1968.

3. The following three children have been born as issue of

the marriage, and none other are expected:

BRENT P. MARTINEZ (d.o.b. October 1, 1970)
RYAN S. MARTINEZ (d.o.b. August 31, 1971)
HEATEER MARTINEZ (d.0.b. May 29, 1975)
4. During the course of the mafriage Defendant treated

Plaintiff cruelly causing her great mental suffering and distress
by consorting with an adult female other than Plaintiff.

5. The parties acquired certain real property during the
marriage, which real property is located at 745 West 2125 South,
Woods Cross, Utah 84087 and is otherwise described as:

All of Lot 221, Sorrento Estates Subdivision
#2, Davis County, Utah.

6. During the course of the marriage the parties acquired
certain personal property, which personal property has been
allocated on an equitable basis prior to the hearing hereon; the
court finds such division to be equal.

7. During the course of the marriage the parties acquired
certain debts and obligations. Those debts and obligations
should be allocated as follows:

A. Plaintiff should be awarded the following debts and
obligations; all incurred after the separation of the parties:
(1) First Interstate VISA, approximately $706.73;
(2) 2ZCMI, apprixmately $537.00;
(3) Granite Furniture, approximately $96.00;
(4) Levitz Furniture, approximately $250.00
(5) J.C. Penney's, approximately $214.00;



(6) Mt. America Credit Union, approximately
$376.00; and
(7) Her attor.ney's fees (excluding award from
Defendant), of aepproximately $6,000.

B. The Defendant shiould be awarded the following debts

and obligations:

(1) National Direct Student Loan, approximately
$10,300;
(2) Utah Higher Education Assistance Authority
Loan, approximately $5,739.04;
(3) Health Profession Student Loan, approximately

$3,230;
(4) Geisinger Credit Union (his moving expenses
after separation of parties), approximately
$1,800;

(5) AVCO Financial Service, approximately $1,200,
(incurred after separation of parties);

(6) North Central Bank (incurred after separation
of parties), approximately $500;

(7) MASTERCARD (incurred after separation of
parties), approximately $800.00; and

(8) His attorney's fees of approximately $2,500.

8. During the course of the marriage, the parties 1lived
together as husband and wife for approximately 14 years, having
separated during March, 1982, and having lived separate and apart
since that time.

9. During the marriage, the parties jointly participated in
the attainment of a Bachelor's Degree by Defendant. While
achieving this degree, Defendant worked and supplied the majority
of the income to the family, while Plaintiff attended to the
child care and care of the home.

10. During the period 1977 through 1982, the parties
experienced a particularly stressful period while Defendant was
engaged in medical school. During that time Defendant did not
work, and the family obligations were met by a series of student

loans, a bequest from the estate of Defendant's mother and income



earned by Plaintiff during her employment. During the 14 years
that the parties lived together, Plaintiff assisted extensively
in Defendant's obtaining a college education, medical degree and
internship. 1In addition, Plaintiff made substantial sacrifices
in order to facilitate the completion of Defendant's medical
schooling and internship.

11. The parties are both fit and proper parents to be
awarded the care, custody and control of the parties' three minor
children, but it is in the best interest of those children that
custody be awarded to Plaintiff.

12. Defendant's gross income is $100,000 per year as a
result of his contract with Canonsburg Diversified Services, Inc.
dba Canonsburg General Hospital, Canonsburg, Pennsylvania 15317.
Defendant's annual expenses associated with that employment are
approximately §7,000, leaving a gross income before taxes of
approximately $93,000 per year or $7,750 per month.

13. Plaintiff is presently employed with a gross income of
approximately $1,033 per month, and expects a 25% reduction in
that salary during the next few months as a result cf a voluntary
transfer to a less stressful position within the company.

14, On the basis of Plaintiff's historical monthly
expenditures of approximately $2,050 per month, she is in need of
financial assistance from Defendant by way of child support and
should be awarded child support in the sum cof $300 per month per
child. To assist the children in maintaining a standard of
living more comparable to that enjoyed by their father, such
child support should be ordered to continue through age 21 if the
children are full-time students and not married.

15. Defendant has available through his employment health,
accident and dental insurance which should be carried on the
parties' children. Defendant should further be responsible for
all medical expenses over and above that covered by the
insurance, other than the deductible amounts associated with
routine office calls and prescriptions.

16. Defendant presently has insurance on his life in the
amount of $110,000, that being Policy No. 130566 with National
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Public Service for $10,000 and a group policy with the American
Medical Association for $100,000, which insurance should be
maintained with the parties' children as beneficiaries during
their minority. However, in the event that Defendant should
father additional children from a subsequent marriage, those
children may be equally included as beneficiaries under such
policy.

17. In light of the distance between Plaintiff's residence
and Defendant's residence, Defendant should be awarded reasonable
visitation with the children, to include up to eight weeks
visitation during the summer months, and during the children's
Christmas vacation from December 26 until the day prior to the
commencement of school activities at the close of that vacation
period. The children should spend Christmas Eve and Christmas
Day with their mother each year. Defendant should be awarded
other visitation as is feasible on 24-hour notice to Plaintiff.

18. As a result of the distance between the parties
residences, there will be a substantial cost of transportation to
facilitate Defendant's visitation. As a result, during the
extended summer visitation, or during periods that a child or
children live with Defendant, the child support provided herein
should be reduced by the sum of $100 per month per child for the
actual time the children are living with Defendant. The Court
further finds that there are on-going expenses which will be
incurred by Plaintiff even during periods of time that the
children are physically with Defendant.

19. Plaintiff should be awarded the exclusive use and
occupancy of the parties' residence subject to a lien in favor of
Defendant for the sum of $17,528.00, payable upon the youngest
child reaching the age of 18 years or the age of 21 years if she
is still a student and living at home after attaining the age of
18 years, or upon the sale of the home, whichever occurs first.
The lien in favor of Defendant is specifically ordered not to be
payable on the remarriage of Plaintiff but shall be payable in
the event that Plaintiff cohabitates with an adult male without

the benefit of marriage.
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20. There presently exists a large disparity between the
parties' present and potential incomes.

21. The court £finds that alimony is designed not only to
meet the needs of Plaintiff in this case, and is not solely based
upon her ability to support herself and Defendant's ability to
contribute to that support, but also a means of repayment to
Plaintiff for her years spent caring for the household, helping
the husband in his educational pursuits and support of the
family, and for her involvement through the extensive educational
process utilized to obtain the medical training.

22. Plaintiff's income and resources being inadequate to
meet her needs for support and maintenance, she should be awarded
the sum of $400 per month for a period of five years as and for
alimony. Such alimony should not terminate in the event that she
remarries within three vears of the Decree of Divorce becoming
final, but should terminate under +the normal condition of
remarriage if such takes place more than three vears after the
Decree herein becomes final. Cohabitation with an adult male
shall terminate alimony, as provided by law at any time during
the five yvear period.

23. The court further finds that the medical degree and
training are not specifically a property right subiect to
distribution by this court under the current law of this state.
Such degree and training are applicable only to the determination
of alimony and child support. The court has considered the
medical training and license to practice only as it impacts
income and Defendant's present ability to pay appropriate alimony
and child support. Such income will also be taken into account
"in future years as it raises in stability (sic) the rate of
child support". (T.T. Page 135, Line 10)

24, As a result of the substantial contribution by
Defendant to the support and maintenance of the parties'
children, it is fair and equitable that Defendant be awarded the
two oldest children for tax deduction purposes, ard that
Plaintiff be directed to file the necessary documents in order to

allow Defendant to claim them as deductions during each December



starting 1985. Plaintiff should be awarded the deducticns for
the youngest child.

25. Plaintiff's resources are inadequate to allow her to
pay her attorney's fees incurred herein, a sum of §7,800 plus the
cost of the trial. As a result, Plaintiff should be awarded a
judgment against Defendant for attorney's fees in the sum of
$2,500. However, Defendant has paid that sum prior to the execu-
tion of the Findings of Fact, Conclusions of Law and Decree of
Divorce; therefore, no award of attorney's fees or costs should
be made in the Decree.

26. The parties having been separated for a period of
approximately three years, the Decree of Divorce herein should

become final upon entry.
CONCLUSIONS OF LAW

A. Plaintiff should be awarded a Decree of Divorce from
Defendant on the grounds of mental cruelty, with such Decree to
become final upon entry.

B. The care, custody and control of the parties' minor
children should be awarded to Plaintiff, subject to reasonable
visitation as set forth in the Findings above.

C. In order to make the distribution of that propertv which
qualifies for distribution by this court as equal as possible,
Plaintiff should be awarded the real property set forth in
Paragraph 5 of the Findings above subject to a lien in favor of
Defendant for one-half of the present equity therein, that being
for the sum of $§17,678. Such lien should be payable upon the
youngest child reaching the age of 18 vyears, or upon that
youngest child reaching the age of 21 years if she remains
unmarried and a full-time student after the age of 18 years.
Such lien should further be payable upon the sale of the home, or
upon Plaintiff's cohabitation with an adult male without
remarriage, but should specifically not be made payable upon

Plaintiff's remarriage.
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D. The personal property of the marriage has been divided
equally between the parties, and such award should be confirmed
by this court.

E. The medical degree and training acquired by Defendant
during the marriage is not a property asset properly allocable
and distributable by this court. As a result, the court has
equally allocated the remaining property assets without
consideration of this item. The court has considered the medical
training and license to practice only as it impacts income and
Defendant's present ability to pay appropriate alimony and child
support. Such income will also be taken into account "in future
years as it raises in stability (sic) the rate of child support".
(T.T. Page 135, Line 10)

F. The debts and obligations of the marriage should be
allocated as set forth in Paragraph 7 of the Findings above, such
allocation being fair and equitable.

G. Plaintiff should be awarded the sum of $300 per month
per child as and for support of the minor children, with such
support to be continued until age 21 if each child is a full-time
student and not married after attaining the age of 18 years.

H. Defendant should be ordered to provide health, accident
and dental insurance for the benefit of the parties' minor
children, and to be responsible for any deductible expenses not
covered by that insurance, with the exception of deductibles
associated with routine office calls and prescriptions.

I. Defendant should be ordered to maintain in full force
and effect the policies of life insurance presently existing upon
his life, payable to the benefit of the parties' minor children.
However, any subsequent children fathered by Defendant should be
included on an equal basis under that policy.

J. As a result of the substantial cost of transportation
incurred by Defendant, in the on-going expenses attributable to
Plaintiff during the children's absences, the child support
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