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IN THE SUPREME COURT OF THE STATE OF UTAH

MAYBELL GRIFFITES,
Pleintiff and Appellant

Vs .

ARCHULIOUS BUTTARS ARGHIBALD
and DAVID AKCHIBALD,

Defendants and Respondents.

APPELLANT 'S BRIEF

Case No. 8135

- N %*% L. TOM PERRY
'g_'ﬁﬁ ‘5 B By 5Y TED S. PERRY
T o e Attorneve for
FEB 131054 Plaintiff and
e . e Aprellent.

- Tlerk, Suprame Couri, Uzah

Apreal from the District Court of the
First Judicial District, in and for the
County of Cache, State of TUtsgh.

1 by the Institute of Museum and Library Services
y the Utah State Library.

Sponsored by the S.J. Quinney Law Librar;
Library Services a
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Point ¥o. 1. The Court erred in
rendering & judzment of no ecsuse
of sction bsszd on the answers of
the jury to the special intepe

rog=torles . . . . . .

I’Oiﬂt K’@n 24& Trhe Lourt erred

in givin quswtian num*@r three
and tre 1n3tﬁoctlcua folloving
guestion numbsr thres in insiruce
43:—1’5:’..?1 nmrba? Qe . - s *

Point Yo. 3. The Court erred in
feiling to inztruct the Jury thet
if glaiddafi showed en oren,
vigible and continuous use without
rnveicel intercvyption or mel&gu5~
tion by def ndents for s teriod

of tventy yesrs of esid d4i

then the vresumption 1s that
vee was asdverse mzainst b ‘
fendants . . . ’ . .
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MAYCELL GAIr“iTHS,

FPleintiff ond Avrellsnt,
VE .

o

ARCHU LY \.a{m SUDTPAND ARCHIALTI
R TR e S e
sNG LAV L ARG Lidhond 2

Lefend:nts and Respondernts.

o s s Tz—
o Yr .l Ja":s\tf

The psrties %o this sction reside
in Clasrketon, Utshe Pleintiff, “svbell

Griffithe, s=ud delfendsnt, Archulicus

C28 bave been sdjolining

CJ

(Troy heve lived slde vy cide since 1929,
the vesr plalntiff bullt her house.)
Defencant owns ithe southweat cornsy lob
of Block 12 snd vlelintiff owns the lot

juet ko t¥:s easet (Def. Ex. 1; Tr. 2, 5).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



7
gince thet time." Tret she wculd “hsve
usad 1t no metisr who cvnod the leb to
tbe west of bhers" (Tr. 30}. Loth plai--
tif £ end her bhusibond teebifled that oy

had ncv: i sgked tie defendsrite or «ither

o trem Tor peruissdion $o uvegs the ditneh
nor ¢id tihe delendsnts ever give them
perzission to use the digch (Pr. 5, 17).
The plelntiff's uere of le ditch hac been
exclusive sccorving to defendent's own

v

testimony. Lelendunts Lring the water
onto their gerden through 8 '"sepsrate
diteh® to the couth of plaivsiff's diteh,
and just %o the north of defendsnte!
heuse., Aeccerding to Vsvid ewrchibeld,
"Thet's where vwe take it now, snd velve
slways taken 1t% (Pr. S0). Ilefendante

do not ‘rrigzate the rezst of thelr lot

which rro-uces slfslfa becsves trey "don't
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9
en“c make a turn they “run over o ditch
g1 "tratts the rea r ‘o {(Jpiffithc)
hes 0 cle It cute® Trasd defendants
have "fil'ed up {the ditch) nirtially
every yes., snd hets (Criffiths) c¢leanaed
1t out every year" (1p, £1). Trst the
Gitckh ie and hes besn sasin~t the deferni-
gnts! Anterest tecaure of 1ts inconvinlience
to trem. Tevid Lrchibeld scid that "svery
tims I gé in thers I have a truvck and
bovnees thirough the 4ifeh sno 1t's wet,
I can't go from one end oi the lot to
tre other vith & loed® {Ir. 80}, sut
derprits this inconvenlancs and gdvarse
scts of £11lling vp the digel tve daferndangs
have rev - r "bloekod the ditck or prevented
(pleintifi) from bringing weter tYrough

)

it when (plaintifs) desirsed to ute or

(wag; using the water'™ {(Ir. 19;.

s
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ST« I EMENT OF POINTS UPCY wWhiul. APIALLAKT
lN’I‘SNL;S 1O JLL‘J.{J‘X- FUR E’Vi,i:;‘—l;.{ig_:;sw Oor ”«-"L/‘\‘.Js,‘é;.__;;“;,“g“'
ANL G Es

Poitl I:s THE COURT KRr&L
I LGELNT O NC CAULSE OF
Thiw uriiw.;.;;u L Pl J,HY T
INT L HOQGTORIES S

POINT II: THL CUURT LBRALD % wIV¢m
CUESTION NUVs-I Th 'me. AN THE IPW
cOLGUING LU RSIIOE NUMBER ThrBs iu V‘ﬁhtb-
WICK BUMBER - T

LUl LREEEDL X oFALvive
THL JLEY TRAT Lo PLAIVTIFY
'r‘fﬁ VisEisls ANL CUWILIHGGUD
' s{YwI AL IWUURROPIICN
;é—i DEFENDANTE FOHR A
s GF AIL biTu%ﬁui, TH
TR OUSZE WAS ADVARLE

i Fe,
et

ARGUHN BT - PUIHT 1

vl

From trhe snevers of the bry to the
Interrogatorier, plaintiff 1=z entitled
to ve edjudred the owner of & prescrirtive
egsement for irrigeticn water in the dltceh
éescrike@ in ple! iff's complaint.

e jury found thei pleli tifl had

been ir ectusl posgession of the Jdltchway
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ancd thhat suclh possession wazs open, notor-
ious, éontiﬁuous and uninterrupted for a
twenty yesr period, end that the ditchwey
was cleimed by the pla’ :tiff s her own.

On these ©indings plaingi’f is rresumed to

’4

“heve used the ditch azsinst or sdverse to
the defendante,

In Zollinger v. Frank, 110 Ut-}: 514,
175 P.24 714, 170 ALE 770, the plairtiff
claimed & risht of wsy for travel scross

defendent's lznd. The lsnd was enclosed by

g fence 8nd used by the deferdant. The lower

Court found for the plaindifl and wss
affir~2d. In that cace the Court sald:

"as saild in tectlion 72, HZasements,
17 Am. Jur. ©81: 'The prevalling rle
ig thet wrhore & claiment baz shown an
open, visible, continnovs, snd umrolest-
ed nee of land for %re period of time
gufficient %o acouvire sn ezcemant DY
sdverse user, tre vee will be presuned
to be under clisim of risit. fha ownepr
of tre ceyvient estete, in ordfer %o

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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avold the aczulsition of en essement by
prescription, har the burden of rebut-
tlng this presumption by showing thet
the ure was romilssive. ¥ # % Sec alec
Thompson on Lozl FProperty, Sec. 374,
Vol. I, pesze 508.

e think the better rule is thet
descrived ss the prevalling rule in
the sbove guotstion. Thet 15, where a
celaimant hes shown 2n open and contine
rous uce of the land for tra rrescrintive
veriod (20 yesrs in Uteh) the ure will
be presumed to heve besn agsinst the
owner 04 the owner of e =mervient
estate to rrevent the prescrirtive
esscment from erieins hass the burden o
showinz trst the use was under hin ine
stead of a.singt hime. This role was
mentioned In the recent case of Bi-~
Cottonwood Tanner Dlgch Co. ve ¥ovyle,
Utsh, 159 F.2d 596, ((n rehesriry) 174
P.2d 148, 155, where i% was szid: '1%
is true that %o estabdlish sn essement
the use must be notoriocus a2nd condlnuocus
and cn this edverseness--that 1g 'olding
ezsinst the ownsre--will be rresuned.!?

“In this cesse Zolllirger shows and
the covrt fouwnd zn open sud continuous
use for the prescriptive period. The
npresumpticn that the uee was s =inst
the lendowrer thercfors srlises,”

Thz Zollinger case effir s ihe early

Ussh crse of Volm v. Davis, 41 Uiah 200,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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125 F. 403, 44 L.R.A. (N%) 89, in which
the (ourt sald after cuocting from gn
Orezon cese, Crventon v. Seufert, 23 COre.
548, 32 P. 508: "The court alsc beld thak,
In view thet the perty who eleimod the
egsement rad used 1% for the purposss Ine
tended for & o=zriod longer than would
creste 8 vrescripiive rizri, 'the burden
of rroving that pleintiffs held poscsession
by license or indulgence was cosb upon
the defendsnte.'™ To the ssue effect

o

see Jones on Esssmantes, Jec. 182; Vashe

Pad

burn on EBasements, 2¢8. Sec. 1068; Dbhnken

v. George Romney & Torns, {o. 111 Ukgh 471,
124 P24 211. Later on the Court ssys:

"Upon the cthrer hond, we sre of the
opinion th=t, glthough 2 cenal, dltch
or flume msy have besn constructed by
s perscn on or ovaey lasnds ovned by
snother with the conzent or permlse
gion of =such nther orner, vet, if tre
owner of tre cangl, ditch, or Tlume,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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or hls assirnee, tes used end naintainced
the gs2me in the c-ome manner as if tre
came wore constructsd over rls owvn lands,
and wrere cuch use an? wginten<rce ras
continued unintarrurvhedliy snd under
elaim of right for mcre than *wenty
vecrs, In such event th; owrer of the
ditck ras accouvired & rizht toc use =2nd
caintsin the some par;??unlLy 89 8n
egcament W

In trat c¢ese the covrt poivts oud
thet In most cegers ditches were constructed
with the sxrress or implisd psrmission
or ccnsont of the ocwners of tre land,
and Ssavel

"If the owners of l:nds over which
Citchas have beon %%uq construckad can
now cleinm, a&s is c¢lsimed by respondent,
that the mvasre and users of thoce
ditcres veves gacovired no rlort o wmeln-
tein them for the resson f%wb the ditch es
or cesrgls were in fszet éonstructed

with the conesent ol the orisinal ovners
of the lands, snd hence the Jditch users
sra2 »ayre licencess, ond ther Sikehes
flumes, and cegnsls are meintained and
uze? only by the sulfl-rance or InTdvlzence
of the lendowrnsrs, then the law hsc
rroved to be 8 wmere delusion sn’ g
snare."

f'r‘}

L]

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



17
The rule es to tls presumptlon of

gn earsement 1s stosted clerly in Coven-
ten v. Seufert, 23 Ore. 548, 22 [ . 508,
clted ~nd followed Uy the Utah Surrene
court in olm v. Davis, suprs. The Cre-
gon Court saild:

"It may De stated as 2 genersl mronosie

tion of law, tbst 1f %thzre bhas be ' n an

uninterrurtod user and enjoyment of an

essement 1n & verticuler way for more

than %en yezre (20 yesrs in Ustah), it

af ‘crds e eonclusivs presumntion of

right in the »ariv who shsll bave enw

joved i%, rrovided the use be not by

authority of lsw or by screeront with

the ovner of the inheritence.®

That the Ccourt erred in refusing to

sprly this rresumption snd In refusing
to sllow the jury to sprly this rresumpe
tiom will be vointed cut lster. Gtub even
under errcneuns instructione the Court's
judgment for defendents besed on the
finding by the jury that the uss was

"friendly” end not "hostile" was errvor.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Tke wmesning of the words "hostile"
and "adverre" hss leng plagued the Courts.

Ae 1s stuted inm ollingzer v. Frank, su- ra,

"lcldavierth?s comments on the law of
prescription in Enzland (thet there is
nc cranch of Luglish lsw whiceh is In g
more unsctisfactory siste) are »robavly
equally arrlicsble to the condition in
this country vhich exists a2 g result
of the courts'! unfortuvaste cholce ol
words in charactsrizing the use neces-
sary 0 Initiste & prescriptive ri_ lt.
Seme courts say it ~ust be 'resceable!,
others cays 'hoctlle's How can the use
be both 'peacesblet! and Yhostile'?

Tome conrbs say It wust be Loth 'asdverse
to! and tfacguviesced In by' the servisnrt
owyner. ‘Accuiescence’ by the sorvient
ownar seems inconmslistent with tadvarse!
use; it nints =ore of tnormissivel uss
for certalnly the servisnt cvynsr

tacoviescest in 8 poralssive uvsc,

a ko

Wiesepiless of the words used
he ne
s +

craractarizge this element of
of the uce necesscry to glve rise
vrescrirtive esserent, 1% ia cuvr on
ttiet $he courts mesrn thest the uss rus
be g 2inct the cener ag distinguished
from urdsr the owner.'

@

ot 3

»

Trot tre ure by plali il wes essinst

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the ownsr as distinguished from under the
owner ls clear frou the finding thet the
ditchway wes "claimed by the plaintiff
ae rer own" (Inetruction ¥o. One, psr. 2
end Specilal Verdict), thet her use wnas
exclusive {Speclal Verdick, Guestion 5),
and from the evidence szss to sdverseness
heretofore set out (2ee City of Hock
Svrings v. Sturm, %yemiﬁg, 2735 P. 908,
913 and suthorities cited). But does the
finding by th%’j&ry'that the use of the
dltch by plaintiff was "friendly" end not
"rostile® harm tha?lﬁintiff?

If we a’opt the leyman's definltion
of the word "hostile”l the worcs "hostilse"
end "friendly® are entonyms. The lower
1 vebster's ¥ew Internstionsl Dictionary,

2nd Bl., G20 Merrism Cu., definss
hostile as "belonsing or aprronriste to

sn enemy; having or showing 113 will;
inimical; unfriendly.”

Sponsored by the S.J. Quinney Law Library. Funding for digitizati
Library Services and T¢
Machi

) the Institute of Museum and Library Services
e Utah State Library.
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Court In rrrasing 1ts guestion must have

1on of

m&

had In mind tre levmen's defini
tre word for 1f we sdiort the lezal dolil-
nitlion of the word "hostile®, then "hos-
tile™ snd "frierdly" ars not nscessarily
opposite in thelir mesnirz. 1 American
Jurisyrudence, page 472, glvss %the fol-
1wing definition of hostile:

“T?ﬁ definition of tre word 'hostile!
iven by the 1&Xioawf@“hf?~*?¢zo,
’%hav”ng ill wlll snd mzlevolence, or
a desire to thwart and Injrre~-doss
not correctly stats the chroracter of
the oceccumancy necesgsery to creste gd=-
verse pescession, for thers need be
no 117 »ill, mslevolence, or desirs to
injure snycne, snd the slement of
hogtility 1n thst sense is not necoge
serlly invelved, 1t mesns only thst
one in possesalon of land claims the
excluzive right thorsto. It 8ls0 llne
ports 8 denlsl of the ownor'te title,®

The jury found thet plaingirffl's
poscesclon was erclusive and thalt she
claimed the ditchway ss her own, which

imports a denial of the ownerts title.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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This is suffici-nt to satis the lepal
definition of the word hosrstile sy uocted
frm Amerlcen Jurisprudsnce sbove. The
lower court's cdefinition of ke word

"hostlle” %18 slso cetisfisd

et

y the finding
thnt plaintiff's vse of the dliteh vwos
excluri e {(Zpecisl Verdict, Cuestion No. 5).
For in I.structiom 7lo. Une under the third
question the court ssid:s "By the word
‘hostile! se ueeld in %hiﬂ cese is meant
thet one in p@&ﬁﬁ%%iﬁﬁ cf & ditchway
clalms tbe erclugive rizht thereto end a
derisl of the cwner's right to possession.”
Since the lower court chose %o ure
the word Phostile® in its third Interrozs-
tory, it zhould heve defined the word as
clesrly a=s did thre writer in fAmericen
Jrrisprudence, surnra, instcad of usiog

Y

only 8 part of the de“inition. ZHspeclally

£
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course had never materlelly chenged (Tr.
4). Tre jury fourd that 1ts ecourse hsd
never meterislly chenced {Instruction ¥o.
Dné, pararrarh Yo. 4 snd Speciasl Verdicht).

Thirdly, defendants testified that
they d1dn't koow ple’nti:f was using the
ditch under cleim of right (Tr. 78).
Plaintiff testified %trat she used 1%
under clsim of right fron the Pirst (Tr.
30). The jJjury found thet plaintiff's
use wan evidenced by "such scte ond con-
duct as would put & man or women of
ordinary prudence on notice of the fact
that plaintiff clsimed the dltchewsy as
her own" (Instruction Mo. One, paragraph
No, 2 aéﬂ Special Verdiet}.

Such findings by tﬁé jury are suf-
flcient to show that the Jury believed

plairtiff's testimony, wers confused by

Sponsored by the S.J. Quinney Law Librar on provided by the Institute of Museum and Library Services

the Utah State Library.
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Or a5 was stated by the Miszecourl suprems
Court In Weflf” v, Camseron, 213 ¥o. 350,
111 2.W. 1139, 18 T.R.A. (98) 320, 326:
“The rreliminary office cf an instruction
iz to lav down to the plsin men in the
box, vho use plein fireside lanrunce
In resseoning, s plsin rule of law to
gulde them n 2rriving at 2 juet re-
sult on the facke they find to exist.”

Instructions should be given in plsain
lanpusyes. If they tend o confuse fle
jnry, they are crounde For revereal,
Was psrcograph number three in Instructlion
Rumber One %"plain®?

The court asked the question, "as
sald possession bostile or friendly~"”
In view of t%g'ﬁiﬁcusﬁiqn iﬁ epen covrd
8s to the meaning of the word "hostile"

(Tr. 33, 35), and the plain meaning of e

Sponsored by the S.J. Quin on provided by the Institute of Museum and Library Services

the Utah State Library.
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vord "friendly” theo jury st this point

ust have considered the issue to be
vhether thers was 11l will or sood will
dur‘ng the time plaintiff wesg in possession
of the ditch. The court st no time defined
the word "friendly®¥. If it had been de-
fined =8 rermicssive, the jury would hsve
knewn whot wes mesnt and would heve been
gble to reach & verdlict without being con=-
fused, DBut without Pbeing thus defined, we
must sssume the Jury usged the orlinary
mesning of thre word which iz "showing
cood will, amiceble, or kKindly disposed. nl
Since the court used "hostile® and ¥friend-
1y" as entonyms, there is g strong in-
ference thst the Jury did not change

their minds in reading tie Inztruction,

and continued %o consider the iszue

1l See %ebster, Supra.

Sponsored by the S.J. Quin on provided by the Institute of Museum and Library Services
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to be vhrel' er thers wes 11l will or o d
will betwern the parties during nleintifl's
rongagsion, end not whether the nossec-
sicn wes under or sgal~-st. This, of courss,
would not be correct {HNee “ollinzer ve Preonk
end 1 Am. Jur. . 472, surrs). In sny even
the jury musi have been coniunzed snd the
judgment stould be reversed. (Tre jury
would not rave besn confused 1f the court
ha? ssked, "D1d the defendants glve tlhelr
permiseion to pleintiff to use the 4ltch®"
as requeasted by pleintiff,)

Facd the court clesrly cefined
"hos+1le® thig error mey have been core
rected, Ths cort howsver save: MRy
tre word 'hostile' &s used In thies crse
is mesnt thet one In possession of a

ditchway cleime the exclusive prlohg

thereato and a denisl of the owner's
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right to pocsssslion.”™ This is only s
part of the definition contuined inm
1 Ame. Jur. pe. 472, surra, snd does not
clearly define "vostile® in lezal terms.
At this point 1f the Jury Zound that the
plaintiff claimed the exclusive rizht te
the ditchiway, they could find the pose
sesslon wes hostlle.

But the court continues and =ayvea,
"For the plsintif to szuccesd in this
case, the evidence In this c=se¢ gs to
adverse uss;e must be clesr and setls-
fesctory." Fostile now mesns "exclusive"
end hostile slso now mears "advirse.”
Now the Jury isz confused as %o whethor
they must find the possesslion was
"exclusive™ in order for 1t %o be
Phostile", or whether they must find the

posaession to be both "exelusive' and
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"adverse" before it 1s hostile, or whether
g f1rding that the possession 1: "adverse"
1s sufficlent o make 1t "rostile."
Finelly the court ssys: "The usage

maet be sctual, adverse, hostile, open

and notorioue, continucusly, snd exd usive-

ly « « » All of these elsnents must De
rresent.” How the jury is completely
confused. "Hostile" wss defined ss
Yexclusive®, then "adverce" snd now it
sprar«ntly mesng something slse, too,
for "all of these elements must be prege-
ent.” There must be adverseness,
hostility, =snd exclusiveness. Ths Jury
neturally returns Lo thelr original con=-
clusion (if they hed ever ieft 1t) thst

trere must be 111 will or enmity befors

at
&

he usage cen be hostile as "hestile’

means something more then Yexclusiveness®
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ent "adverseness." And the jury are
Justlfled in tris conclueion becausa the
lower court used "hostile™ as on entonym
to "friendly" in the question.

But whetevser tlelr conclusicn, the
Jurymen could not btelp but be confased
a8 to the mesning of the vord "hostile"
a8 well a2 the nmesning of the word
"friendly” urder the lower court¥s in-
struction. This cenclusion 1s suprorted
by the find ug in guesz ion nurnber five
thet the ussze wes "excluslve® vhich 1s
inconslicstent with the finding thelt tre use
weg not "hostile" under peresgrsph thres of
Instruction umber One.

Instructicn Mumber Cne, pers gT *sph
three was confusing snd errcneous. L%
dces not "lay down tc the plain men in

the box, who uss plelin firesids lanjunge
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In ressoningzg, & plsin rule of law to

gui’e then in arriving st a just :
sult on thie fechte they find to exist.”

The Juigment stould be reversed.

ARGULEYT « POINT 11X
Tre lower court erred in Iinstructing
the jury that the pleintiff must estad-
lish by a fseir vreponderance of the evi-
dence {Instruction Number Two) or by
clear end sstisfactory evidence (Instruc-
tion Number (ne, perasgraph three)
trat plaintiff's use of the ditch wss
adverse rather then instructing the jory
as requested by pleintiff in kher second
reguezted instruction, to-wli:
If you find thet such use wes open
end vislble to the defendsntias and not
clendestine, snd wa~ continunous for
tve seid period of 20 vesrs In that

pla’ﬁtiﬁf or ber husbend used the ditch
when thsy needed 1t witrout physicel

on provided by the Institute of Museum and Library Services
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chow tict the rule exists ztnd is rart of
Ut:v law (See pre 13=17). C“omethins should
be 8si” se to vhy the lower eovrt refused
to so instruct the jJjury.

The lower court seems to hmve felt
the t thile z0le ss to the rrerumnbion of
sdverseness Adid not saspnrly here bscruse
therc was either g license or nel-kborly
gsccommodetion. Such wes the rule steted
in Iunt v. Kitchens, __ Utah ___, 25C
Fe2d 535, Tile Court in the Lunt case
clited the czse of Yesper v. Voodruff,

17 Utsh 361, 53 7e 1045, as suthority
for the proposition et the presumption
of advereity will not arise under - cre
use by a licensee. The Yzsger csce ls
distinguichable froyw the insisnt crae,
In that esse ¥Wilforad Veodruf® haed con-

strocted = ditch svout tzo-thirds of the
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fuel, perking thelr csrs ond for Toot
pessengirse The Ccurt in e>plsining vied
cond’tione preveat the pessunriion of
acversencss arising frewm btwenty vesrs
continucus vse sgayo:

The ‘esilure of the Veldners “c objisc§
to the uss of treir prorerty by the
“ltchens in the case at Teond must heve
been Leczuse of sn implied censent in
oruer ko accommodwte thelr nelplhbors.
The use by the Kitchenscs addied no
turden to the drivewsvy thay 418 not
attempt to widen i%, nor to interfere
with the vee by the Veldners, W%lsre a
person opens the way for use af his
own premires ond anothsr uses 1t withe
out interfering with t e lzndovnerte
use or ceusing him demage, bthe pT““me~
tion 18 that the vre was verziscsive
end in atesnce of mc.f;f' £0 the contrery,
fr@ rer=on 80 usling 1% does not acnouire
right of way by Ev@ﬁﬁrif‘iﬁﬂ.

The Tresumpbticn thst 8 use iz
perwisclive where s poerson ospens & wuy for
vse of his own premises snd enotber uses
it without interferin: vwlth the lsndowner 's

use or csusing him desmape does not aprly
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Cirer cr-ses in »hich the Tish Turrems
Covrt has refussd S aprly the rule thot
open, contlinuiovs, wninterrunicd use for
&0 ver rs of a wsy relses a presxmpblion
of adveiseness sre a1’ caeges in vhich
the lendovner Loz opened up the way For
Fig ~vn use "mdé the use by the 2llezed

dominsent ovisy ez not inherferad with

. - - e e g A g e g e R =]
his u=e or dam-ced the owner of the lgnd.

T n = N . (s T £ ey
Lee Tsrkness Ve voodnanses, 7 Uboh 227,

25 7. 881; Carhe Vallcy danking Los Ve
Ceche Co. Poultry Trowsers Ass'n ¢t sl.,

118 sk 2588, 209 F.24 28

Pe2d 1173 Lucklsy Ve 00X, Utsh _ ,
274 P.24 277; ens Sdrsles v.e dondos,

Cge P ) e T tem Y,
115 TUral 28I, 20% F.24 dide in the lash
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entirety by the owners of the slleged
gervient estate for treir own land and
the Court agein makes clear that the
presumptlion of asdversenss: on continued
uss does not apply hers:

"The defendant contende trst he has
shown an open and continuous use of the
alleywsy by himsell and blp rpredeces-
sors in title for over tv-nty vesrs end
thet under the rule leid down by thie
court in Zollinger v. Frenk, 100 Utsh
514, 175 F.24 714, 170 A.L.R. 770,

the vee 1s vresumed to be agalnst the
owner of the servient estepte. Truse

ir thet case we sald 'we think the
better rule 1s that where 2 clelimsnt
has shown sn open and continuous use

of the land for the prescrirtive psriod
(20 years in Utsh ) the use will be
presumed to heve been arainst the cwner
and the owner of the servient estete to
rrevent the rrescri-tive esasement from
arisinﬂ hge the burden of showing that
the use wae urder him insteasd of
againgt him.' However, the facts in
Zollinger v. Frank sre snilrely dige-
tinguishable from the facts in the rro=
sent case. In the Zellinger csze the
cervient owner 414 not oren the right
of wey for his own use snd he used

only 2 portion of 1t infreguently
Becauece of these facts we dietinguished
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the ~o0llin-er cesse ifvom Harkness v.
Foodmens=e, & Uksh 227, 26 P. 291,
265, whore in ve saids 'Yhere g vsrson
opens 8 way for the use of nis own
rremises, and esncbinsye person usss 1t
also without ecsu=ing damage, the
presumption is, 1n the abssnce of evi-
dence to the ¢ mirasry, that =nuch unas
by the lattsr was %@rmiasiv& and not
undsr 8 claim of ri~ht "

Ve submit thst the facta of these
cagses denyings the onrosumrtion of sdverse-
ness vhere the wav wae onenad by the lsrd-
cvner for his own use and the pereon using
1t d4id =0 without csusing dewnge are
entirely distinsulishable from the in-
stent esse, Itsre the ditelk wes opsned
for tre use of pleintiffi's lsnd and not

for defendgnts? lsnd (Tr. &, 14, £O, 98).

'1‘3

The ditch is used exclusively by plaintiff
for her lend {Tr. €0, 82, ©8). The 3iteh

is 2 burdsn to tre defendanta, ig inlrrious

to thaipr lend and caures dawmrze to them
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(Tr. €1, 930)s Such facts nakes thism

case wmore like the Zollingzsr cssc.
The court said:

"Tha facte of thls casse do nol bring

it within the above cuoted rule from
PVerkness ve woolugnsee tacavre hhe
evidence does not swp?orﬁ the pronocsli-
tiwn thst this rosed was opened by ti s
lgndowner for his omm uvees. The record
stowe thet the lsndcwner used the rosd
only Infrecuently and then veed only a
portion of it. Zolllinser used the rosd
a8t such times as hLe d@aired whnicl was
mach more freguently tihan the landowner
snd Zollinger usad the entires length

of &g rosd nobk Just part of it.

*The evidence shows that the :%rip
of land used wsgs nct resdily cus
ceptible for uss s8¢ farm land Laecauce
i1t was higher tran the surcounding land
and Jifficult %o irrigstes. It Is contend=
ed that becsune of tre condition of the
land the lzandowncr hed no reszcn {or
keepinz persone from using the land
and thersfore a noruel infercace would
ve thzt the use was permisclve . . .
Azeln the facks of the case do nok
inetify tre surrested infeorence. This
lsnd was snclozed by a fanczs. Ths land-
owner was using part of tre strip
for an irri.stion ditch and pert for
g rogd. It s not in eccordsnce with
the facts o say thet the landowner

o
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C“:

Ti:e Imrortence of Jitcres 'm ard

gt FeS T ey Fiavevey ne  Tet By e Y
tel. cannot be cver emphagdned, Cany

- £ IOOE I oy e PR SR S
geree of 1and heve bhazn oultivaebed osnd

Tany of the Tarve now using these lands

Cerend on diteh riohtsg gcounirp-d

nevncemert by thile Court foreling plelin

to resort to eminent doraln proeead

Im cpder Tor rer te combinue e lheve
gevden might well be rulnous to some

22 s , L S
vie frricstves kls

tae not scovirsd z rizht Lo uss this

altel through long, continued, open,

notoriovs, szclusive, snd uvrmclested

under cleim of rlsht lor ovesy twenty

vears, "tren the law tes proved %o be

> PR £/ - i
rire daluelor and a asrsrse’ to ey ag
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the Judzment should
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