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STATEMENT OF JURISDICTION

The Court of Appeals has jurisdiction over appeals from the Third District Court
pursuant to Section 78-2a-3(2)(b)(1), of the Utah Code Annotated 1953, as amended.

STATEMENT OF THE ISSUES

A. The only i1ssue before the Court is whether or not the Trial Court properly upheld
the decision rendered by West Valley City’s Administrative Hearing Officer, by denying the
Appellant’s Request for Hearing De Novo. The trial court’s decision to deny Appellant’s
Request should be reviewed for correctness. West v. Thomson Newspapers, 872 P.2d 999
(Utah 1994). The standard of review for decisions of the City’s Administrative Hearing

Officer is whether or not the decision was arbitrary, capricious, or illegal. West Valley City

Municipal Code, § 10-2-601(3)(b).

B. Appellant’s request for costs if this matter is remanded for another hearing was not
raised before the trial court, and thus cannot be considered on appeal. Shire Development
v. Frontier Investments, 799 P.2d 221, 224 (Utah Ct. App. 1990).

DETERMINATIVE PROVISIONS

West Valley City Municipal Code, § 10-2-601. Appeal of Administrative Code
Enforcement Hearing Decision.

(1) Any person adversely affected by any decision made in the exercise
of the provisions of this Chapter may file a petition for review of the decision
or order with the district court within 30 days after the decision is rendered.

(2) No person may challenge in district court an administrative code
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enforcement hearing officer’s decision until that person has exhausted his or
her administrative remedies.

(3) The courts shall:

(a) Presume that the administrative code enforcement hearing officer’s
decision and orders are valid; and

(b) Review the record to determine whether or not the decision was
arbitrary, capricious, or illegal.

West Valley City Municipal Code, § 10-2-508. Powers of Code Enforcement
Hearing Officer.

(1) The code enforcement hearing officer has the authority to hold
hearings on any matter subject to the provisions of this Title.

(2) The code enforcement hearing officer may continue a hearing based
on good cause shown by one of the parties to the hearing, or if the hearing
officer independently determines that due process has not been adequately
afforded.

(3) The Director, on behalf of the hearing officer, at the request of any
party to the hearing, may sign subpoenas for witnesses, documents, and other
evidence where the attendance of the witness for the admission of evidence 1s
deemed necessary to decide the issues at the hearing. All costs related to the
subpoena, including witness and mileage fees, shall be borne by the party
requesting the subpoena. The Director shall develop policies and procedures
relating to the issuance of subpoenas in administrative code enforcement
hearings, including the form of the subpoena and related costs.

(4) The code enforcement hearing officer has continuing jurisdiction
over the subject matter of an administrative code enforcement hearing for the
purposes of granting a continuance; ordering compliance by issuing an
administrative code enforcement order using any remedies available under the
law; ensuring compliance of that order, which includes the right to authorize
the City to enter and abate a violation; modifying an administrative code
enforcement order; or, where extraordinary circumstances exist, granting a
new hearing.

(5) The code enforcement hearing officer has the authority to require
a responsible person to post a code enforcement performance bond to ensure
compliance with an administrative code enforcement order.



West Valley City Municipal Code, § 10-2-509. Procedures at Administrative
Code Enforcement Hearing.

(1) Administrative code enforcement hearings are intended to be
informal in nature. Formal rules of evidence and discovery do not apply;
however, an informal exchange of discovery may be required. The request
must be in writing. Failure to request discovery shall not be a basis for a
continuance. Complainant information is protected and shall not be released
unless the complainant is a witness at the hearing. The procedure and format
of the administrative hearing shall follow the procedures promulgated by the
Director.

(2) The City bears the burden of proof at an administrative code
enforcement hearing to establish the existence of a violation of the City Code
or applicable state codes.

(3) The standard of proof to be used by the code enforcement hearing
officer in deciding the issues at an administrative hearing is by a
preponderance of the evidence.

(4) Each party shall have the opportunity to cross-examine witnesses
and present evidence in support of his or her case. A written declaration
signed under penalty of perjury may be accepted in lieu of a personal
appearance. Testimony may be given by telephone or other electronic means.

(5) All hearings are open to the public. They shall be recorded by
audio tape. Hearings may be held at the location of the violation.

(6) The responsible person has a right to be represented by an attorney.
[f an attorney will be representing the responsible person at the hearing, notice
of the attorney's name, address, and telephone number must be given to the
City at least one day prior to the hearing. If notice is not given, the hearing
may be continued at the City's request, and all costs of the continuance
assessed to the responsible person.

Uniform Building Code Section 103 — Violations.

[t shall be unlawful for any person, firm or corporation to erect, construct, enlarge,
alter, repair, move, improve, remove, convert or demolish, equip, use, occupy or maintain
any building or structure or cause or permit the same to be done in violation of this code.

NOTE: The Uniform Building Code has been adopted by West Valley City.



STATEMENT OF THE CASE

A. Nature of the Case

This matter concerns the appeal of an administrative hearing conducted pursuant to
the West Valley City Municipal Code. The Third District Court upheld the decision of the
City’s administrative hearing officer, and denied the Appellant’s Request for Hearing De
Novo.

B. Course of Proceedings

This matter began as an administrative hearing conducted on January 13, 1999. The
Administrative Order announcing the decision from that hearing was entered on February 1,
1999. Pursuant to the West Valley City Municipal Code, Appellants sought appeal in the
Third District Court. Appellants filed a Request for Hearing De Novo, which was opposed
by the City. Judge Ann Boyden of the Third District Court denied Appellant’s Motion, and
upheld the Administrative Hearing Officer’s decision on March 17, 1999.

C. Disposition in Trial Court

The Trial Court denied Appellant’s Request for Hearing De Novo, and upheld the

decision of the City’s administrative hearing officer.
D. Statement of Factis.
1. On December 8, 1998, West Valley City (the "City") issued a Notice of Violation to

Greg Roberts and Roberts Roofing, Inc. ("Roberts"). (Exhibit B, Notice of Violation)
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3. The Notice of Violation explained that a home belonging to Michelle Felis had been
inspected by the City’s Chief Building Official, who found several problems with a
roof that had been installed by Roberts. /d.
4, The Notice outlined the problems that had been found, and how Roberts could correct
them. /d.
5. The Notice also explained that Roberts could request a hearing to dispute the
allegations in the Notice. /d.
6. The Notice also explained that Roberts would be fined for the violations if they were
not corrected by January 11, 1999. /d.
7. Roberts requested that a hearing be conducted on the allegations. (Exhibit C, Request
for Hearing and Notice of Hearing).
8. A hearing was conducted on January 13, 1999. /d.
9. At the hearing, documentary evidence was presented, including the following:
Contract between Roberts Roofing and Michelle Felis. (Exhibit D)
The Chief Building Official’s report of his inspection of the roof. /d.
A report from Kraig Clawson, an independent consultant who also inspected
the roof. /d.
Photographs of the roof, taken by the Chief Building Official. (Exhibit E)
10.  Oral testimony was also taken at the hearing. (Exhibit H, Memorandum in Opposition
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11.

12

13

14

15

16

17

to Petitioner’s Request for Trial De Novo)

Pursuant to the City’s Ordinances, a tape recorder was set up to record the hearing

Id

After considering all of the evidence that was presented, the Admnistrative Hearing
Officer determined that the violations did in fact exist, and that Roberts was
responstble for them (Exhibit F, Admimistrative Code Enforcement Order)

The Hearing Officer ordered that Roberts correct the violations by June 1, 1999 If
the roof was not properly repaired by that date, Roberts would be liable for fines /d

Roberts appealed the Hearing Officer’s decision to the Third District Court, as
provided in the West Valley City Municipal Code (Exhibit G, Petition for Review)

Because the court reviews the record of the decision, Roberts contacted the City about
preparing a transcript of the hearing (Exhibit H)

When Roberts requested the tapes for the transcript, it was discovered that nothing
had been recorded The City was not aware of the problem at the time of the hearing,
and did not know why the equipment had not functioned properly /d

Roberts filed a Request for Hearing De Novo with the district court The City filed
a memorandum opposing the motion On March 17, 1999, Judge Ann Boyden of the
Third District Court denied Roberts’s Request, and upheld the Hearing Officer’s
decision (Exhibit I, Trial Court’s Decision)
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18.  Judge Boyden held that there was no legal basis for a de novo hearing, and since there
was no record to review, dismissed Appellant’s Petition. /d.

SUMMARY OF THE ARGUMENT

I Roberts’s Due Process Rights Were Preserved, Because The City Acted Within
Its Authority, And Followed Its Procedural Rules.

Roberts’s due process rights were not violated. The City acted within its authority to
enforce its ordinances and the Uniform Building Code. In addition, the City followed the
procedures outlined in its Municipal Code, and afforded Roberts notice, a fair hearing, and
the right to seek judicial review. The City attempted to record the hearing, in accordance
with its procedures, but the equipment did not operate correctly. This equipment malfunction
does not rise to the level of a due process violation. Tolman v. Salt Lake County Attorney,
818 P.2d 23, 28 (Utah Ct. App. 1991).

II A Trial De Novo Is Not Necessary Because There Is a Sufficient Record of the
Administrative Hearing.

A de novo hearing is not required in this matter, because an adequate record exists.
Even though the hearing was not successfully recorded, the existing record adequately
supports the Hearing Officer’s decision, and so that decision should be upheld. Even if the
Court finds that the record is insufficient, the proper approach would be to supplement the
existing record, not to begin again with a new hearing. Xanthos v. Salt Lake City Board of
Adjustment, 685 P.2d 1032, 1034-35 (Utah 1984).
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III Roberts Is Not Entitled to Costs, Because the Issue Is Not Ripe for Decision, and
Also Because There Is No Statutory Basis for Such an Award.

Roberts’s preemptive demand for costs is not ripe. The demand is for costs "if this
matter i1s remanded for a second administrative hearing." This 1ssues was not raised before
the trial court, and 1s not ripe for judicial review. Furthermore, a claim for costs must be
based on a statute or contractual provision. State ex rel. Department of Social Services v.
Ruscerta, 742 P.2d 114, 117 (Utah Ct. App. 1987). Roberts has cited to no law or contract
provision which would award costs.

DETAIL OF THE ARGUMENT

L. ROBERTS’S DUE PROCESS RIGHTS WERE PRESERVED,
BECAUSE THE CITY ACTED WITHIN ITS AUTHORITY,
AND FOLLOWED ITS PROCEDURAL RULES.

Because the City acted within its authority and followed its procedural rules,
Roberts’s due process rights were not abridged. Due process in an administrative hearing
requires fundamental fairness, an opportunity to present evidence and legal argument, and
the right for judicial review. Roberts appeared at a hearing held at his request, was given the
opportunity to present his case, and has sought judicial review The City followed its

procedural rules and acted within its authority. There was no due process violation, even

though the hearing was not successfully recorded.



A. The City Acted Within its Authority to Enforce Obedience to the Uniform Building
Code Using an Administrative Process.

There was no due process violation, because the City acted within its authority to
enforce obedience to its ordinances, and penalize violations. Cities are authorized to enact
ordinances and rules, and to take reasonable steps to enforce those ordinances by fines or

other penalties.

[Municipalities] may pass all ordinances and rules, and make all regulations,
not repugnant to law, necessary for carrying into effect or discharging all
powers and duties conferred by this chapter [Chapter 10-8], and as are
necessary and proper to provide for the safety and preserve the health, and
promote the prosperity, improve the morals, peace and good order, comfort,
and convenience of the city and its inhabitants, and for the protection of
property in the city; and may enforce obedience to the ordinances with fines
or penalties as they may deem proper . . ..

UTAH CODE ANN. § 10-8-84 (1996) (emphasis added). This grant of authority includes
establishment of an administrative procedure to enforce city ordinances. Furthermore,

[w]hen the State has granted general welfare power to local governments,
those governments have independent authority apart from, and in addition to,
specific grants of authority to pass ordinances which are reasonably and
appropriately related to the objectives of that power, r.e., providing for the
public safety, health, morals, and welfare. . . . And the courts will not interfere
with the legislative choice of the means selected unless it is arbitrary, or is
directly prohibited by, or is inconsistent with the policy of, the state or federal
laws . . ..

State v. Hutchinson, 624 P.2d 1116, 1124 (Utah 1980). In § 10-8-84 of the Utah Code, the

Utah Legislature granted general welfare power to cities. Therefore, cities have authority to



pass ordinances reasonably related to the objectives of that power. An administrative hearing
procedure to enforce city ordinances is reasonably and appropriately related to the objectives
of the general welfare power.

In addition to general welfare authority, cities are also authorized to enforce uniform
building standards. See UTAH CODE ANN. § 58-56-8 (1998).2 "[S]pecific grants should
generally be construed with reasonable latitude in light of the broad language of the general
welfare clause which may supplement the power found in a specific delegation.”
Hutchinson, 624 P.2d at 1126. The general welfare authority discussed above supplements
the specific delegation of authority to enforce uniform building standards. A city has
authority to enact ordinances reasonably and appropriately related to carrying out and
enforcing the Uniform Building Code.

To sum up, the City has specific authority to regulate building construction and repair,
consistent with the Uniform Building Code. Thatauthority, coupled with the general welfare

power granted by the Utah Legislature, permits the City to enact ordinances and rules

' See e.g., Whiting v. Clayton, 617 P.2d 362 (Utah 1980); and Buhler v. Stone, 533
P.2d 292 (Utah 1975), in which the Utah Supreme Court approved the use of administrative
hearing procedures to enforce local ordinances.

2 See also UTAH CODE ANN. § 10-9-102 (1996) (authorizing cities to regulate
structures and buildings.) The City has adopted the Uniform Building Code as part of its
ordinances.
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necessary to carry out that authority. Enforcing the Uniform Building Code via an
administrative hearing process is reasonably and appropriately related to the City’s duty to
enforce building standards. The City thus acted within its authority to use an administrative
hearing process to determine whether Roberts violated the Uniform Building Code, and
doing so did not violate Roberts’s due process rights.

B. Roberts’s Due Process Rights were Preserved, Because the City Followed the
Procedures Established in its Ordinances.

Roberts suffered no deprivation of due process rights, because the City followed the
procedures outlined in 1ts Municipal Code. "Every person who brings a claim in a court or
at a hearing held before an administrative agency has a due process right to receive a fair trial
in front of a fair tribunal." Tolman v. Salt Lake County Attorney, 818 P.2d 23, 28 (Utah Ct.
App. 1991). The Utah Supreme Court explained that due process of law includes "an
opportunity to present [one’s] cause, that is [one’s] evidence and [one’s] contentions, to a
tribunal vested with authority to make a determination thereon. Further, . . [That person]
should have a right of access to the courts to review and test the validity of his contention."
Peatross v. Board of Commissioners of Salt Lake County, 555 P.2d 281, 283 (Utah 1976).

The existing record shows that Roberts was given a fair trial in front of a fair tribunal,
was allowed to present evidence, and has had access to the courts for review. Pursuant to

Title 10 of the City Code, Roberts was notified of the alleged violations, how those violations
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should be corrected, and was informed that a hearing could be requested. (See Exhibit B.)
Roberts requested a hearing, which was held before an independent administrative hearing
officer.” Roberts was represented by counsel and was allowed to present his own evidence
as well as dispute the evidence submitted by the City, including cross-examination of the
City’s witnesses. Roberts has obviously taken advantage of his right to appeal the Hearing
Officer’s decision. This shows that Roberts has not suffered any deprivation of his due
process rights.

Roberts contends that the failure to successfully record the hearing constitutes a due
process violation requiring a trial de novo. However, "due process demands a new trial when
the appearance of unfairness is so plain that we are left with the abiding impression that a
reasonable person would find the hearing unfair." 7o/man, 818 P.2d at 28. A failure to
maintain a record because of an unknown equipment malfunction does not rise to the level
of unfairness that requires a new hearing.*

There are two appellate cases which provide valuable guidance in this situation. In

> Administrative hearing officers are not employees of the City.

* Roberts mistakenly relies on Springville Citizens for a Better Community v.
Springville, 365 Utah Adv. Rep 23 (Utah 1999). In that case, the court overturned a zoning
approval because the city failed to follow distinct procedural requirements found in its
ordinances. In this matter, the City followed its ordinances, including the recording
requirement. The City had no way of knowing that the recording equipment was not
operating properly.

12



Tolman, the Court of Appeals determined that the recording of the hearing at issue was so
incomplete that the court could not confidently review the hearing. 7o/man, 818 P.2d at 27,
n.5. The recording was deemed incomplete because of faulty recording, and because the
recording equipment was turned off while significant matters were discussed. /d. However,
the court did not hold that the condition of the recording violated due process. Rather, the
court would have remanded the matter to develop a reviewable record. /d.° In other words,
the lack of a complete record did not leave the abiding impression that a reasonable person
would find as unfair.

[n the second case, Xanthos v. Board of Adjustment of Salt Lake City, 685 P.2d 1032
(Utah 1984), there was no recording of the administrative hearing at all. The Utah Supreme
Court addressed the argument that due process required a trial de novo to create a record.
The court held that the reviewing court could take evidence to clarify the administrative
hearing, "but it must be relevant to the issues that were raised and considered [in the
administrative hearing]" Xanthos, 685 P.2d at 1035. In Tolman, discussed above, the Court
of Appeals cited Xanthos to support the proposition that "development of a reviewable

record" was the proper remedy when the record is too incomplete to review. See Tolman,

> In Tolman, the court found other unfair due process violations based on the
procedures used at the hearing. 7o/man, 818 P.2d at 27-33. The condition of the record was
not a due process violation.

13



818 P.2d at 27-28, n.5

Thus, there was no due process violation because the hearing was not successfully
recorded. The City attempted to record the hearing in compliance with its ordinances, but
for some reason the equipment did not work properly. Had the problem been known the City
could have corrected it. However, the absence of the recording does not mean the absence
of arecord. As has been stated, documentary evidence was submitted which supports the
Hearing Officer’s decision. Anincomplete record does not amount to a due process violation
which requires a new hearing.

To conclude, Roberts suffered no due process violation. The City acted within 1ts
statutory authority to enforce the Uniform Building Code. The City may choose to enforce
its ordinances and codes using an administrative hearing process. Roberts was afforded due
process by being given a hearing, and judicial review. The City followed its procedures,
including an attempt to record the hearing. The recording equipment malfunctioned,

however, but that does not rise to the level of a due process violation.

I1 A TRIAL DE NOVO IS NOT NECESSARY BECAUSE THERE IS A
SUFFICIENT RECORD OF THE ADMINISTRATIVE HEARING.

The trial judge did not violate Roberts’s due process rights by denying the Request
for Hearing De Novo. Trial de novo is not the proper remedy for this situation, even though

the record is incomplete. Furthermore, a trial de novo is not necessary in this matter because
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a sufficient record of the administrative hearing exists to sustain the hearing officer’s
decision. Finally, the existing record could be clarified with additional evidence if deemed
necessary.

A. A Record of the Proceeding Exists, Even Though the Hearing was Not Successfully
Recorded.

An adequate record of the proceedings exists in the form of documents presented at
the hearing. This evidence adequately support the Hearing Officer’s decision that the alleged
violations did occur, and that Roberts is the responsible party. Although the tape recorder
failed to operate correctly, the record consists of more than the audio recording of the
hearing. The Hearing Officer also accepted documentary evidence tending to support the
decision that the alleged violations occurred. This documentary evidence includes the
contract between Roberts and Michelle Felis, the written report of the City’s Chief Building
Official, and another written report by an independent consultant who had inspected the roof.
In addition, photographs taken by the City showing the alleged violations were introduced
into evidence. This shows that a substantial portion of the record does exist, and that the
decision may be reviewed based on that record. (See Exhibits D and E).

B. The Existing Record Adequately Shows that the Hearing Olfficer’s Decision was Not
Arbitrary or Capricious.

The existing written record provides a sufficient basis upon which the court can

determine whether the Hearing Officer’s decision was arbitrary or capricious. The Utah
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Supreme Court explained the "arbitrary and capricious" standard in Carlsen v. State ex rel.
Department of Social Services.®* When considering issues of fact, "[t]he [administrative]
agency’s finding will be sustained if there is evidence of any substance whatever which can
reasonably be regarded as supporting the determination made. . . . Under this ‘substantial
evidence’ standard, the agency’s decision will be overturned only if it is so lacking in factual
foundation that it 1s deemed to be arbitrary and capricious." Carlsen, 722 P.2d at 777
(citations omitted). The Hearing Officer’s factual determinations must thus be upheld if
there is any evidence of any substance which can reasonably be regarded as supporting the
determination.

The documentary evidence supports the Hearing Officer’s determination that the
violations occurred. The City’s Chief Building Official submitted a writt?n report and
photographs showing the violations on the roof. An independent consultant also submitted
a written report finding that the violations occurred. The contract between Roberts and
Michelle Felis confirmed that Roberts conducted the work and was the responsible party.
This evidence reasonably supports the conclusions of the Hearing Officer that the violations
existed, and that Roberts was responsible. Therefore, the decision was not arbitrary or

capricious, and the decision should be upheld.

6722 P.2d 775 (Utah 1986).
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C. Even if the Record is Insufficient, the Proper Remedy is to Clarify the Existing
Information with Supplemental Evidence.

If the record is found too incomplete for a meaningful review, the proper approach is
to clarify the existing record, rather than conduct a new trial. In Xanthos, the Utah Supreme
Court addressed this very issue. Xanthos involved an appeal from the Salt Lake City Board
of Adjustment. The hearing was not recorded, and on appeal to district court the trial judge
conducted a trial de novo and considered evidence that had not been submitted to the board.
Xanthos, 685 P.2d at 1035. The supreme court overturned the trial judge’s decision and held
that a trial de novo is not the proper remedy in such a situation. Rather, the judge should
have supplemented the record that did exist, but only as necessary to clarify the decision.
"This does not mean that the hearing in the district court should be a retrial on the merits, or
that the district court can substitute its judgment for that of the [administrative agency]. . .
[T]he district court may take additional evidence, but it must be relevant to the issues that

were raised and considered by the [administrative agency]."’

In other words, even though
the record was incomplete because the hearing was not recorded, the proper approach would

be to take only the information that is necessary to understand the Hearing Officer’s decision.

Contrary to Roberts’s contention, a partial record exists in this case. While the

7 Xanthos dealt with an appeal from a local Board of Adjustment, but the analysis
regarding review applies generally to all administrative decisions. See Tolman, 818 P.2d at
27-28, n.5.
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hearing was not recorded, there is the documentary evidence that the Hearing Officer
considered. This information provides a foundation which could be supplemented with
evidence relevant to understanding the Hearing Officer’s decision. The individuals who
testified at the hearing are available to clarify that documentary evidence if required. A trial
de novo is not necessary, but taking supplementary evidence may be advisable.*
I ROBERTS IS NOT ENTITLED TO COSTS, BECAUSE THE ISSUE
[S NOT RIPE FOR DECISION, AND ALSO BECAUSE THERE IS
NO STATUTORY BASIS FOR SUCH AN AWARD.
Roberts is not entitled to a preemptive award of costs if there is another hearing. In
the first place, such a request is not ripe for decision:
In order to constitute a justiciable controversy, a conflict over the application
of a legal provision must have sharpened into an actual or imminent clash of
legal rights and obligations between the parties thereto. Where there exists no
more than a difference of opinion regarding the hypothetical application of a

piece of legislation to a situation in which the parties might, at some future
time, find themselves, the question is unripe for adjudication.

Redwood Gym v. Salt Lake City Commission, 624 P.2d 1138, 1148 (Utah 1981). The very
nature of Roberts’s requested relief indicates that it is unripe. Roberts asks that if this matter
is remanded, then the City should bear the costs for a second hearing. This issue has not

sharpened into an actual or imminent clash of legal rights, and is merely speculation

® This was the position taken by the City in its Memorandum in Opposition to
Roberts’s Motion for Trial De Novo. (See Exhibit H).
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regarding a hypothetical situation. It is thus not ripe for adjudication.

Furthermore, Roberts is not entitled to costs unless such an award is granted by statute
orrule. "Under Utah [Rules of Civil Procedure] 54(d)(1) costs against the State of Utah [and
its officers and agencies] may be awarded only upon express statute or rule allowing such
an award." State ex rel. Department of Social Services v. Ruscetta, 742 P.2d 114, 117 (Utah
Ct. App. 1987). In addition, "[c]osts were not recoverable at common law; and are therefore
generally allowable only in the amounts and in the manner provided by statute." Frampion
v. Wilson, 605 P.2d 771, 773 (Utah 1980). Roberts has not cited to any statute or rule
allowing an award of costs, or designating the amount or manner in which costs may be
awarded against the City, which is a political subdivision of the state. See UTAH CODE ANN.
§ 10-1-201 (1996). Therefore, Roberts is not entitled to an award of costs.

Finally, Roberts has raised this issue for the first time before this Court, and did not
raise it before the trial court. "As we have reiterated many times, we will not consider an
issue raised on appeal for the first time." Shire Development v. Frontier Investments, 799
P.2d 221, 224 (Utah Ct. App. 1990). Since Roberts has raised this issue for the first time on
appeal, 1t cannot be considered.

CONCLUSION

Roberts has not suffered any deprivation of due process rights. The City 1s authorized

to enforce the Uniform Building Code, and may use an administrative process to carry out
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its enforcement duties See UTAH CODE ANN §§ 10-8-84, 10-9-102, 58-56-8, see also
Hutchinson, 624 P 2d at 1126 The City was thus acting within 1ts authority Furthermore,
the City followed the procedures outlined in 1ts Municipal Code, and provided Roberts with
notice, a hearing, and the right to an appeal (See generally, Exhibits A - F) Roberts was
thus provided with due process Peatross, 555 P 2d at 283, Tolman, 818 P 2d at 28

The lack of a complete record does not constitute a due process violation See
Tolman, 818 P 2d at 27-28, n 5 There 1s a partial record of the proceedings available This
record adequately shows that the Hearing Officer’s determination that the violations of the
Uniform Building Code existed was not arbitrary and capricious Carlsen, 722 P 2d at 777
Even if the Court determines that the record 1s too incomplete to conduct a review, the proper
remedy 1s to supplement the existing record, not to retry the merits See Xanthos, 685 P 2d
at 1034-35, Tolman, 818 P 2d at 27-28, n 5

Finally, Roberts’s demand that the City bear the costs if any further hearings are
required must be denied In the first place, since there has been no ruling that any additional
hearings are required, the request is not ripe for adjudication Redwood Gym, 624 P 2d at
1148 Secondly, costs may only be awarded 1if they are authorized by statute Frampton,
605 P 2d at 773, Ruscetta, 742 P 2d at 117 Roberts has not cited to any statutory authority
to justify his claim for costs Finally, Roberts has raised this 1ssue for the first time on

appeal, so 1t cannot be considered Shire Development, 799 P 2d at 224 Therefore, the
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request must be denied.

The reasoning set forth herein demonstrates that Roberts has not suffered any
deprivation of his due process rights. The City respectfully asks that this Court uphold the
decision of the trial court denying Roberts’s Request for Hearing De Novo, and sustain the
Hearing Officer’s decision.

RESPECTFULLY SUBMITTED this 22™ day of July, 1999.

Wi A

ELLIOT R. LAWRE
Assistant City Attorkey
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ADMINISTRATIVE CODE
ENFORCEMENT
HEARING PROGRAM

GENERAL PROVISIONS AND
DEFINITIONS

ADMINISTRATIVE CODE
ENFORCEMENT PROCEDURES
ADMINISTRATIVE AND JUDICIAL
REMEDIES

RECOVERY OF CODE
ENFORCEMENT PENALTIES AND
COSTS

TITLE 10.

CHAPTER 10-1.
CHAPTER 10-2.
CHAPTER 10-3.
CHAPTER 10-4.

CHAPTER 10-1. GENERAL PROVISIONS

AND DEFINITIONS

PART 1 - GENERAL PROVISIONS

10-1-101. SHORT TITLE.

10-1-102. DECLARATION OF PURPOSE.

10-1-103. SCOPE.

10-1-104. EXISTING LAW CONTINUED.

10-1-105. CRIMINAL PROSECUTION RIGHT.

10-1-106. EFFECT OF HEADING.

10-1-107. VALIDITY OF TITLE SEVERABILITY.

10-1-108. NO MANDATORY DUTY CIVIL LIABILITY.

10-1-109. GENERAL RULES OF INTERPRETATION
OF ORDINANCES.

10-1-110. DEFINITIONS APPLICABLE TO TITLE
GENERALLY.

10-1-111. ACTS INCLUDE CAUSING, AIDING, AND
ABETTING.

PART 2 - SERVICE REQUIREMENTS

10-1-201. SERVICE OF NOTICES.

10-1-202. CONSTRUCTIVE NOTICE OF RECORDED
DOCUMENTS.

PART 3 - GENERAL AUTHORITY AND OFFENSES

10-1-301. GENERAL ENFORCEMENT AUTHORITY.

10-1-302. ADOPTION OF POLICY AND
PROCEDURES.

10-1-303. AUTHORITY TO INSPECT.

10-1-304. POWER TO ARREST.

10-1-305. FALSE INFORMATION OR REFUSAL
PROHIBITED.

10-1-306. FAILURE TO OBEY A SUBPOENA.

PART 1 - GENERAL PROVISIONS
10-1-101. SHORT TITLE.

This Title shall be known as the "Administrative
Code Enforcement Hearnng Program (A.C.E. Hearing
Program)." This Title shall also be known as Title 10,
West Valley City Municipal Code It may be cited and

pleaded under either designation.

(Ord No 97-57, Enacted 09/09/97)

ADMINISTRATIVE CODE ENFORCEMENT HEARING PROGRAM

10-1

§ 10-1-101

10-1-102. DECLARATION OF PURPOSE.

The City Council of West Valley City finds that the
enforcement of the West Valley City Municipal Code and
applicable state codes throughout the City is an important
public service. Code enforcement is vital to the
protection of the public's health, safety, and quality of life.
The City Council recognizes that enforcement starts with
the drafting of precise regulations that can be effectively
applied in administrative code enforcement hearings and
judicial proceedings. The City Council further finds that
a comprehensive code enforcement system that uses a
combination of judicial and administrative remedies is
critical to gain compliance with these regulations. Failure
to comply with an administrative code enforcement action
may require the City Attorney to file a judicial action to
gain compliance.

(Ord No 97-57, Enacted, 09/09/97)

10-1-103. SCOPE.

The provisions of this Title may be applied to all
violations of the City Code. It has been designed as an
additional remedy for the City to use in achieving
comphance of its ordinances. It applies to all zoning
areas equally.

(Ord No 97-57, Enacted, 09/09/97)

10-1-104. EXISTING LAW CONTINUED.

The provisions of this Title do not invahidate any
other title or ordinance, but shall be read in conjunction
with those titles and ordinances as an additional remedy
available for enforcement of those ordinances.

(Ord No 97-57, Enacted, 09/09/37)

10-1-105. CRIMINAL PROSECUTION RIGHT.

The City has sole discretion in deciding whether to
file a civil or criminal case for the violation of any of its
ordinances. The City may choose to file both, or one or
the other. The enactment of this administrative remedy
shall in no way interfere with the City's right to prosecute
City ordinance violations as criminal offenses. The City
may use any of the remedies available under the law in
both civil and criminal prosecution. If the City chooses to
file both civil and criminal charges for the same day of
violation, no civil penalties may be assessed, but all other
remedies are available.

(Ord. No 97-57, Enacted, 09/09/97)

10-1-106. EFFECT OF HEADING.

Title, chapter, part and section headings contained
herein shall not be deemed to govern, limit, modify, or in
any manner affect the scope, meaning, or intent of the
provisions of any title, chapter, part, or section hereof

(Ord No 97-57, Enacted, 09/09/97)

10-1-107. VALIDITY OF TITLE -- SEVERABILITY.

If any section, subsection, sentence, clause, phrase,
portion, or provision of thus Title 1s for any reason held to
be invalid or unconstitutional by the decision of any court
of competent junsdiction, such decision shall not affect
the valdity of the remaining portions of this Title  The



§ 10-1-107

City Counct of this City hereby declares that it would
have adopted this Title and each section, subsection,
sentence, clause, phrase, portion, or provision thereof,
irrespective of the fact that any one or more sections,
subsections, clauses, phrases, portions, or provisions be
declared invalid or unconstitutional  This Section shall
apply to all amendments heretofore or hereafter made to
this Title

(Ord No 97-57, Enacted 09/09/97)

NO MANDATORY DUTY -- CIVIL
LIABILITY.

It 1s the intent of the City Council that in establishing
performance standards or establishing an obligation to
act by a City officer or employee, these standards shall
not be construed as creating a mandatory duty for
purposes of tort hability if the officer or employee fails to
perform his or her directed duty or duties

10-1-108.

(Ord No 97-57 Enacted 09/09/97)
10-1-109 GENERAL RULES OF INTERPRETATION
OF ORDINANCES.

For purposes of this Title

(1) Any gender includes the other gender

(2) “Shall" 1s mandatory, “may" 1s permissive

(3) The singular number includes the plural
plural the singular

(4) Words used in the present tense include the past
and future tense, and vice versa

(5) Words and phrases used in this Title and not
specifically defined shall be construed according to the
context and approved usage of the language

and the

(Ord No 97 57 Enacted 09/09/97)

DEFINITIONS APPLICABLE TO TITLE
GENERALLY.

The following words and phrases, whenever used In
this Title, shall be constructed as defined in this section
unless a different meaning s specifically defined
elsewhere in this Title and specifically stated to apply

(1) "Abatement" means any action the City may take
on public or private property and any adjacent property as
may be necessary to remove or alleviate a violation,
including, but not limited to, demolition, removal, reparr,
boarding, and securing or replacement of property

(2) "Administrative Code Enforcement Order" means
an order issued by a hearing officer The order may
include an order to abate the violation, pay civil penalties
and admunistrative costs, or take any other action as
authonzed of required by this Title and applicable state
codes

(3) "City" means the area within the territonal city
limits of West Valley City, and such terntory outside of
this City over which the City has junsdiction or control by
virtue of any constitutional or incorporation provisions or
any law

(4) "City Council" means the City Council of West
Valley City

(5) "Code Enforcement Hearing Officer* means any
person appointed by the Community and Economic
Development Director or his or her designee to preside
over administrative code enforcement hearings

10-1-110.
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(6) "Code Enforcement Lien” means a hen recorded
to collect outstanding civil penalties, administrative fees,
and costs

(7) "Code Enforcement Performance Bond" means
a bond posted by a responsible person to ensure
comphiance with the City Code, applicable state titles, a
judicial action, or an administrative code enforcement
order

(8) "Director" means the Community and Economic
Development Director or his or her designee

(9) “Enforcement Official® means any person
authorized to enforce violations of the City Code or
applicable state codes

(10) "Financial Institution” means any person that
holds a recorded mortgage ol deed of trust on a property

(11) "Good Cause" means Incapacitating iliness,
death, lack of proper notice, unavallability due to
unavoidable, umpreventable, or extenuating emergency
or circumstance causes an imminent and rreparable
injury, and acts of nature adverse to the requirements

(12) “Imminent Life Safety Hazard" means any
condition that creates a present, extreme, and immediate
danger to life property health, or public safety

(13) "Legal Interest” means any interest that s
represented by a document, such as a deed of trust,
quitclaim deed  mortgage, judgment lien, tax or
assessment lien, mechanic’s lien, or other similar
instrument that is recorded with the County Recorder

(14) “"Notice of Compliance” means a document
issued by the City, representing that a property complies
with the requirements outlined in the notice of violation

(15) "Notice of Satisfaction of Judgment" means a
document or form approved by the Community and
Economic Development Director or his or her designee,
which ndicates that all outstanding civil penalties and
costs have been either paid in full, or that the City has
negotiated an agreed amount, or that a subsequent
administrative  or judicial decision has resolved the
outstanding debt In addition to the satisfaction of the
financial debt the property must also be in compliance
with the requirements outlined in the notice of violation

(16) “"Notice of Violation" means a written notice
prepared by an enforcement official that informs a
responsible person of code violations and orders them to
take certain steps to correct the violations

(17) "Oath" includes affirmations and oaths

(18) "Person" means any natural person, firm, joint
venture joint stock company, partnership, association,
club, company corporation business trust, organization
or the manager, lessee, agent, sergeant officer, or
employee of any of them or any other entity that is
recognized by law as the subject of nghts or duties

(19) “Property Owner* means the record owner of
real property based on the County Assessor's records

(20) "Public Nuisance” means any condition caused,
maintained or permitted to exist that constitutes a threat
to the public's health, safety, and welfare, or that
significantly obstructs, injures or nterferes with the
reasonable or free use of property in a neighborhood or
community or by any considerable number of persons A
public nuisance also has the same meaning as set forth
in the Utah Code Annotated

(21) Responsible Person” means a person the City
determines 1s responsible for causing or maintaining a
violation of the City Code or applicable state codes The
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term "Responsible Person" includes, but 1s not limited to,
a property owner, tenant, person with a legal interest n
real property, or person in possession of real property

(22) "Written" includes handwritten, typewritten,
photocopied, computer printed, or facsimile

(Ord No 97-57, Enacted, 09/09/97)

10-1-111. ACTS INCLUDE CAUSING, AIDING, AND
ABETTING.

Whenever any act or omussion 1s made unlawful in
this Title, it shall include causing, permitting, arding, or

abetting such act or omission

(Ord No 97-57 Enacted 09/09/97)

PART 2 - SERVICE REQUIREMENTS

10-1-201 SERVICE OF NOTICES.

(1) Whenever a notice i1s required to be given under
this Title for enforcement purposes, the notice shall be
served by any of the following methods, unless different
provisions are otherwise specifically stated to apply

(a) Personal service,

(b) Regular mail, postage prepaid, to the last
known address of the owner(s) or other
responsible person(s)

Posting the notice conspicuously on or n
front of the property The form of the
posted notice shall be approved by the
Director or his or her designee or
Published in a newspaper of
circulation

(2) Service by regular mail in the manner described
above shall be deemed served on the fourth day after the
date of mailing

(3) The failure of any person with an interest in the
property to actually receive any notice served in
accordance with this Section shall not affect the validity
of any proceedings taken under this Title

(c)

(d)

general

(Ord No 97-57 Enacted 09/09/97)

10-1-202 CONSTRUCTIVE NOTICE OF RECORDED
DOCUMENTS.

Whenever a document s recorded with the County

Recorder as authorized or required by this Title or
apphlcable state codes, recordation shall provide
constructive notice of the information contained in the

recorded documents

(Ord No 97 57 Enacted 09/09/97)

ADMINISTRATIVE CODE ENFORCEMENT HEARING PROGRAM
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PART 3 - GENERAL AUTHORITY AND OFFENSES

10-1-301. GENERAL ENFORCEMENT AUTHORITY.
Whenever the Director or enforcement official finds
that a violation of the City Code or applicable state codes
has occurred or continues to exist, the appropriate
administrative enforcement procedure may be used as
outlined 1in this Title  The Director or any designated
enforcement offictal has the authonty and power
necessary to gain compliance with the provisions of the
City Code and applicable state codes These powers
include the power to issue notices of wviolation and
administrative  citations, inspect public and private
property, abate public and private property, and use
whatever judictal and administrative remedies are
available under the City Code or applicable state codes

(Ord No 97 57 Enacted 09/09/97)
10-1-302 ADOPTION OF POLICY AND
PROCEDURES

The Director 1s authorized to develop policies and
procedures relating to the qualifications and appointment
of hearing officers hearing officer powers, hearing
procedures, scope of hearings, subpoena powers, and
other matters relating to administrative code enforcement
hearings

(Ord No 97 57 Enacted 09/09/97)

10-1-303 AUTHORITY TO INSPECT.

The Director or any designated enforcement official
1s authonzed to enter upon any property or premises to
ascertain whether the provisions of the City Code or
applicable state codes are being obeyed and to make
any examinations and surveys as may be necessary In
the performance of his or her enforcement duties This
may Include the taking of photographs, samples, or other
physical evidence All inspections, entries, examinations,
and surveys shall be done in a reasonable manner based
upon probable cause If the responsible person refuses
to allow the enforcement official to enter the property, the
enforcement official shall obtain a search warrant

(Ord No 97 57 Enacted 09/09/97)

10-1-304 POWER TO ARREST

The Director or any designated enforcement official
is authorized to arrest without a warrant, any person
whenever the enforcement official has reasonable cause
to believe that the person has committed a violation of
the City Code or applicable state codes in his or her own
presence The enforcement offictal can arrest a person
only by issuing a misdemeanor citation or administrative
citation The enforcement officlal may not take any
person nto physical custody unless the enforcement
offictal has reason to believe that he or she or others
1s/are in danger

(Ord No 97 57 Enacted 09/09/97)

10-1-305 FALSE INFORMATION OR REFUSAL
PROHIBITED
It shall be unlawful for any person to wilifully make a

false statement or refuse to give his or her name or
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address with intent to deceive or interfere with a city
employee when in the pe