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IN THE SUPREME COURT OF THE STATE OF UTAH

MICHAEL M. SWEAT,

Plaintiff/Respondent,

VS. : Case No. 860155

RAYMOND J. EVES,

Defendant/Appellant.

BRIEF OF RESPONDENT

I. STATEMENT OF FACTS

For purposes of this appeal, the Respondent supplements
the facts of the Appellant and relies upoﬂ the facts found by the
trial court as set forth in the Memorandum Decision and Findings
of Fact and Conclusions of Law, both of which are attached as
exhibits to this brief.

In February of 1980, Plaintiff as buyer
entered a Uniform Real Estate Contract for the
sale of a building lot. As part of the
transaction, Plaintiff transferred a mobile
home with a value of $2,800.00 to the
Defendant as a down payment on the property in
question.

Memorandum Decision page 1,
Findings of Fact No.

The purported seller was Raymond J. Eves
Co., Inc., but the contract was signed by
Raymona J. Eves personally, as was the
preliminary earnest money agreement.

Findings of Fact No. 7.



Raymond J. Eves Co., Inc. received
performance by the Respondent until Raymond J.
Eves Co., Inc. breached the contract.

Findings of Fact No. 4.

As a result of the contract having been
breached by Raymond J. Eves Co., Inc.,
Plaintiff incurred a net loss of $2,800.00,
representing the difference between the value
of Plaintiff's performance and the credit
received by Plaintiff toward the purchase of a
house.

Findings of Fact No. 6.

The building lot contracted for was never
conveyed to the Plaintiff.

Findings of Fact No. 3.

IT. SUMMARY OF ARGUMENT

Unjust enrichment occurs whenever a person has and
retains money or benefits which in justice and equity belong to
another.

The Defendant retained a mobile home with a value of
$2,800.00. That benefit should belong to the Plaintiff, because
Raymond J. Eves Co., Inc. failed to convey the contracted for
building lot. In addition, when the smoke cleared, Raymond J.
Eves Co., Inc. was left with performance by the Respondent, the
Respondent lost the mobile home valued at $2,800.00. The
Appellant wrongfully obtained a mobile home at a value of

$2,800.00 and Plaintiff was damaged in the sum of $2,800.00.



III. ARGUMENT
POINT ONE: THE APPELLANT WAS UNJUSTLY ENRICHED.
"Unjust enrichment occurs whenever a person has and
retains money or benefits which in justice and equity belong to

another." L & A Drywall, Inc. v. Whitmore Construction Co., Inc.,

608 P.2d 626 (Utah 1980). In order for a claim based on unjust
enrichment to be successful, there must be (1) a benefit conferred
on one person by another; (2) an appreciation or knowledge by the
conferee of the benefit; and (3) the acceptance or retention by
the conferee of the benefit under such circumstances as to make it
inequitable for the conferee to retain the benefit without payment

of its value. Barrett v. Stevens, 690 P.2d 553, 57 (Utah 1984).

In the present case, a benefit was conferred upon Appellant, i.e.,
a mobile home with a value of $2,800.00. The Appellant
appreciated and had knowledge of the benefit, because he did not
transfer the mobile home to Raymond J. Eves Co., Inc. It would be
unjust for the Appellant to retain the benefit, because he paid
nothing for the benefit. It would be unjust for Raymond J. Eves
Co., Inc. to retain the benefit, because Raymond J. Eves, Inc.
breached the contract for the building lot with the Respondent.

As a result, when the smoke cleared, the Respondent incurred a net
loss of $2,800.00. Findings of Fact No. 6. Raymond J. Eves Co.,
Inc. received performance by the Respondent until Raymond J. Eves

Co., Inc. breached the agreement. Findings of Fact No. 4. And,



the Appellant received the $2,800.00 mobile home. The rightful
owner of the $2,800.00 mobile home is not the Appellant. The
rightful owner of the $2,800.00 mobile home is not Raymond J. Eves
Co., Inc., because Raymond J. Eves Co., Inc. breached the Uniform
Real Estate Contract entered into by the Respondent as buyer and
Raymond J. Eves Co., Inc. as seller. Therefore, the value of the
mobile home should be paid to the Respondent.

POINT TWO: THE TRIAL COURT JUDGMENT OF $2,800.00 MAY
BE UPHELD ON A BREACH OF CONTRACT THEORY.

The Court found that although the Uniform Real Estate
Contract purported to be a contract between Raymond J. Eves Co.,
Inc. and the Respondent, the contract was personally signed by the
Appellant, as was the earnest money agreement. The Court also
found that the contracted for lot was not conveyed to the
Respondent. The Court also found, as a result of the contract
having been breached, Plaintiff incurred a net loss of $2,800.00.
The measure of damages in such a case is the amount that will put
the Respondent in as good a position as he would have been had

there been no breach of the contract. Alexander v. Brown, 646

P.2d 692 (Utah 1982). 1In the present case, to put the Plaintiff
in such a position would require an award of $2,800.00, the
difference between the value of Plaintiff's performance and what
Plaintiff received as a result of the contract. Findings of Fact

No. 6.



IV. CONCLUSION

The trial court's judgment of $2,800.00 to the Respondent
can be upheld either on an unjust enrichment theory or on a breach
of contract theory and should be upheld

RESPECTFULLY submitted this day of November, 1986.

Y7 7

DALE F. GARDINER
Attorney for Respondent

CERTIFICATE OF MAILING

I hereby certify that I mailed four true and correct
copies of the foregoing Brief of Respondent to Jack C. Helgesen,
Attorney for Appellant, 2650 Washington Boulevard, #102, Ogden,

Utah 84401, postage prepaid, this (é day of November, 1986.

/

DALE ¥. GARDINER
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Addendum Exhibit 1

RECEIVED JAN 6 1986

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

MICHAEL M. SWEAT,
Plaintiff, MEMORANDUM DECISION
vs'

RAYMOND J. EVES,
Case No. 90299

Defendant.

The Court having heard the evidence at trial and having
considered the memoranda of the parties finds and rules as
follows:

In February, 1980, Plaintiff and Raymond J. Eves
Company, Inc., entered into a uniform real estate contract. The
evidence 1is unclear as to what degree each of the parties
performed under the contract and this Court is unable to
determine that either party fully performed its obligations under
the contract.

Plaintiff transfered a mobile home with a value of
$2,800.00 to defendant which should have been transfered to
Raymond J. Eves Company, Inc. as a down payment on the property
in question. The defendant, Raymond J. Eves, individually, kept
possession of the mobile home and did not transfer it to the
corporation. Defendant did not pay the corporation $2,800.00 in

exchange for his right to keep the mobile home.



Memor andum Decision
Page 2
90299

As a result of the above transactions, I find that the
defendant was unjustly enriched in the amount of $2,800.00 and
award judgment to the plaintiff in that amount plus costs and
interest as allowed by law.

Plaintiff is to prepare Findings of Fact, Conclusion of

Law, and Judgment, consistant with this decision.
—
Dated this —__ day of January, 1986

_DAVID E. ROTH, Judge

CERTIFICATE OF MAILING
I hereby certify that I mailed a copy of the Memorandum
Decision to plaintiff's counsel, Dale F. Gardiner, 1325 South
Main Street, Suite 201, Salt Lake City, Utah, 84115, and Jack
Helgesen, 2650 Washington Blvd., Suite 102, Ogden, Utah 84401,
in regard to the above-captioned matter.

Dated this the 3rd day of January, 1986.

Y
Sg{zéﬂhﬁj 4*5) 2K

District Court Clerk




Addendum Exhibit 2

DALE F. GARDINER BECEIVEWFER 1 8 1986

Attorney for Plaintiff

1325 South Main Street
Suite 201

Salt Lake City, Utah 84115
Telephone: (801) 486-4607

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH

MICHAEL M. SWEAT,

Plaintiff, FINDINGS OF FACT AND
CONCLUSIONS OF LAW

vs.
RAYMOND J. EVES, Case Nao. 90299

Defendant.

T N N P P P

The above-entitled matter having been tried before the Court,
and the Court having entered its memorandum decision and being
fully advised in the premises, now makes and enters the following:

FINDINGS OF FACT

1. In February of 1980, plaintiff as buyer and Raymond J.
Eves Company, Inc., as seller, entered into a Uniform Real Estate
Contract for the sale of a building lot. As part of the
transaction, a mobile home with a value of $2,800.00 was to be

transferred to Raymond J. Eves Company, Inc. as the down payment on

the property 1n question.
2. The defendant Raymond J. Eves individually took possession
of the mobile home and did not transfer 1t to the corporation, nor

11d defendant pay the corporation for the right to keep the mobile

home,



3. Thereafter, Raymond J. Eves Company, Inc. failed to convey
to plaintiff the purchased lot.

4. Raymond J. Eves Company, Inc. received performance by the
plaintiff until Raymond J. Eves Inc. breached the agreement.

S. As part of the afore-described agreement, plaintiff
received a partial credit toward the purchase of a house.

6. As a result of the contract having been breached by
Raymond J. Eves, Inc., plaintiff incurred a net loss of $2,800.00,
representing the difference between the value of plaintiff's
performance and the credit on the house.

7. As part of the real estate transaction, the uniform real
estate contract, although purporting to be a contract between
plaintiff and Raymond J. Eves, Inc., was signed by Raymond J. Eves
personally, as was the earnest money agreement. From the foregoing
Findings of Fact, the Court makes the following:

CONCLUSIONS OF LAW

1. Defendant was unjustly enriched in the amount of
$2,800.00.

2. Plaintiff should be awarded the sum of $2,800.00 plus
costs and interest as allowed by law.

DATED this day of , 1986.

BY THE COURT:

DISTRICT COURT JUDGE

-2 -



CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct

copy, postage prepaid, of the foregoing _ FINDINGS OF FACT AND

CONCLUSIONS OF LAW to:

Jack Helgesen

Attorney at Law

2650 Washington Boulevard, #102

Ogden, Utah 84401

1

, 1986.

o this "‘[ d;y of (ﬁ/l‘///%//ﬂrﬁ,/(‘z__




Addendum Exhibit 3

UNIFORM REAL ESTATE CONTRACT

“This 13 o legaily binding form, i nat understood, seuk computent advice.”
I. THIS AGREEMENT. nade 1n duplicate this s duy of February _ = __ AL, 1080
Uy and between ____Raymond J. Eves Q.. Ioca .
here:nafler designaied as the Seiler, xnd — Michael M. & Therecsd A, Sweaf,

hurcinalier designated as the Buyee, of . . L Yacant It _

foo oo

2.. WITNESSETIL: That the Siuiler, fur the cunsiderution herein awntioned axrees to sell and coavey 1o i luyer,
and Lhe Luyer fur Lhe connnicralive hrain ativned ugruus Lo pur luse thw (ulluwing duscribed real property, duate

the county ol - Weber | State of Ulah, te-wit: 2150 N. 650 W. Marrisville, Utal
ADOALSS
More particularly described us (ollows:

All of lot # 84 Misty Meadows Subdivision; Harrisville, Utah

3. Suid Muyer hercby agrves to cuter inte possession and puy fur suid described premiscs the sum of — . -
——TFousteen Thousand and ne/100 — Dollars ($14.Quv . a0 . )

payuble ut the uffice of Seller, his assigns or urder 2029 _N. Main_St.; Sunsut, Utah 64015
strictly withan the (ollowing times, W-wit:  FOUE_ Thousand Three Mundred and no/10Qgd, 300. «

)
cush, thy receipt of which 18 hercby acknowledised, and the byl 9!700_‘9.0 e hall be paia - tullows:

And Trade’in the amount of 2800.0(&5‘1'0! W5t e Heme

The balance of $9,700.00 shall be paid in trade to Raymond J. Eves Co., I

by the uheetrocking nf at lcast two houses pur month until the total balan .

and 1nturest 1s paid”’ The amount to be applicd to the payment of this

contract will be 408 of the bid price on each sheetrocking job.

Lot will be improved by 1 February 198l.

Possassion of saul pramiacs shall be Jeliverod o buyer on the 1SC _ ___ day of — Februacy L nhy

4. Swd nmonthly puyments are to be applicd first to the payment of nterest and second to the reducaun of the
principul. Interest shall Le charkwl feom  SlQudng date of home . .

purchase price at the rate of twelve per cent (o= . A2~ ™) pur unnum  The Buyer, at his option at any time,
MAY Day Hneunts noxeess ol U weathly peyments upun the unpaid bulunce subgeet (o the lunitativas of any auorage
ur cuntract by the Buyer hervin assumed, such exeess (o be applist either o unpad principal ve i prepayment of (uture
1nstalliments at the eluction of the buyer, which clection must be made at the Lune the cxcess paymens 13 made

S, 10y winderstood and wigreed that of the Scller secepts payient (rum the Buyer on this contract leas Lhun woeding

<.
(0 the lremia hierein mentional, then by so doingg, it will 18 no wey aller thie Lerima of the contract as tw the .uric ture
hersinalter stipulated, ve s to any other remcdics of the suller.

- < on all uapaud portina ul the

b, 10w unidurstood that theee presently exists an obligation icuinet xaid proparty in favor of ——
NG

- - —  wath an unpas adance of

$-- - [{TEI T v oaf —— - -

T Seller 1eprescnts that thore ire no unpand special imipruvement Jisteiet Laaes covening unprovements to sand prome
1388 now 1n Lhe peocess of being instalicd, ue winch have been cumpleted and not pad fur, oulstanding aguinst  aid prop-
erty, except the following .

b. The Scller 1a given the uption to sewure, cxecute und maintain loaus accured by said property of ot tu o <end the

then unpasd contract bulance herennder, beanng interest at the rate of nut 10 exeeed o« = - - e

(- = S0 per anauin o payable i ceguline monthly astallments, provided that the aggregate moathly o nllinent
payinata cerpunred Lo b ade by oacllve an and loans shall not be greater than cuch iantallsent pay it eqaed te e
thade v the Buyer undec thes contract When the prncipal due Iereuisier has been roduoed W the wnesne i ey such
lonna and mortgages the Solloe ageeds W convey and the Buyer agrees e accept Libde o Ahe sbove o onbed propoety
wubpeit o sand lodna aiel ortapres.

Y U the Buver desires to evervie his right through acevictated payme nts uoder this aprecment to pay w0 any obihie
b e cobntanding ot date ol this arreement ugainst sanl progaeety, it dadl e he Buyed's oblugdtion te oas s i and
Py sany peoally whuh may e Agquired oo prepaymuut of suid proo oloations. Prepayment jonalties © roapect
10 ublitulivns wgainat saul prupeity cueicd by eller, fiee datw of thia agicement, shall Le pad by >0 naluas
Jad oblicutivng ure assumud e approvadl by huyer.

W The Luver apreus upon written request of the Scller to nke apphication to g reluble lender (or 8 Lo of such
Wnounl ua tan bu accured unlur the eogulations ol said lendde e mald heechy wiacs W apply any amount 9 e o upon
tha purchaw price wborve inentioned, and Lo caccute thy papers required and pay one-hall the capeases neee a0 obe
tumar il lean, the Setler agreemy 1o pry the other une-half, provided howovee, thut s moathly  pas oeats and
latereat rate ieguired, shall oot excced Lthe imenthly payments sid intenest rate 34 vuthned abuve

11 The Huyer agrees Lo puy all Laaes and senaments of every kind sod nutire which are e which imay S sessal
and which may bucome due va Lhese premaes dueng Ui Wfa of this agooeneat. The Sullor hen by covenant  aiel agrees
that there are nu ssscasmcnts akuiist aunl presuses except the following

aercent

——— - —— OOl

05C 1

Crant TITUE AND ABSTRACE COMPANY
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The Scller further cuvenants and wgrews it be will not defuult in the payment ol his obligstivns wiuinat saul properiy.

12. The Boayu agrees 10 puy the general taxes after . ACL8L LOC T Paid In Full ar as otherwisc
neyotiated.

13. The Buysr (urcther agrees to koep all @ ble build and impr wn aaid p i I i 8 come

pany acceptable to the Seller in the amount of not lesa than the unpaid halance on this contract, or $ - -
and 10 usnign said aursice (o the Sullve us hin inturusts sy wppear sl (o deliver the insucance policy to luw.

14, 1o the event the Buyue shall dufault in the payuwnt ol uny spwcial ve xeneral laxes, dssvasmonts '
premiums us hurein proviled, the Scilur muy, at his aption, pay saul tazes, ta aad i preminin . or uit
of thum. anad i€ Sulier viects »o W do, then the Buyer siruus lu repuy the Suller upon demand, all auch sums ao advanced
sad pusd by him, togeiher with interest thereon from dute of puyiment of said sums at the rate of X of onw jmiient pee
month uatil punl. .

15. Buyer akress that he will not commit oe sulfer tu be comumitted uny waste, 3poil, or destruction i uf upoa
3aid premuscs, 8iml that he will waintain saul premiscs in Kowd conditiva,

16. In the event of » failure 1o cumply with Lhe teriua hereel by the Buyer, oF upun (alure of the Buyer (o make

n‘ny puyment of payments when the same shall become duc, or within S days theicaiter, the
Seller, st hia vptiva ahall have the following slwrnative renwalive:
A. Seller shail have tha right, upon failurs of the Buyer to remedy the defuultl within (ive days ulfter writien notice,
to be rulcased (rom all obligativas o law and in equily 1o cunvey suil property, and all paymenta which have
been made therctuloce on (his contract by the Buyer, ahall I furfaited o the Seller as liuidated ainages for
the nui-performance of the contract, and the Buyer akrees thiat the Sciler mey ut bis optivn re-enter and take
pussasaion of said premuses without legal processes as in its firad uad former catate, together with uil improves
ments amd additinns mede Dy the Buyer thervon, wad the senl additions amd impreovenionts shall yewenn with
the land and becume the property of the Scller, the Uuyer bucunung at unce a tenant ot will of the s cier; ve
U. The Seller muy b sait and Jud ¢ e all el inatiliments, including couta wnd atlueneys
fees. (The use of Dia remmedy wn one ve more occanionn ahull Aot provent the Seiler, ab hia option, (rom reavrting
W oune ol ibe uiher remedies Mercuinier in e vvent ol u subseguent dufuult): oe

C. The Scller stialt have thyg right, at his option, wad upmm weitlen notice ta the uyere, to deelure the cutiee unpad
Walatice hercander at once due aad payable, and may clect 1o treal this contract aa & note aml Mortige. and pass
e o U Boyer subjevt therety, sl proceed immwediately to forceluse the aaue 10 acvoedance with the Lisws of
the Stute ol Utuh, aud huve the property suld sod Uw proveeds applied to the payment of the b winy,
wcluding coms and atlorney’s fees; and the Scller may have a juilement for any sdefliciency whivh iy remain,
1n the cane of foreclusure, the Seller bereunder, upon the filime ol a complat, shall be unmebiately cnitded o
the appointmient ol a receiver Lu take (ossession of said mortpagrd property and collect the renty, ssues and
prulita therefrum and spply thy sume lo the puyment of the vblyzation hurcunder, oc hold the s pursunnt
v urlur ul the court; and the Sciter, upon entry uf judgment of furuclusuce, shall be cutitled W e (sscssiun
of the sad pivinises during the perivd of redempliun.

17, 1t is agrevd that Ume is the cvasgice of this axrevment. .

1% In the vvent ibere are any liens o covumbrances against il peemises other than those herem provaded for or
releerad Lo, ue it cvent uay liens e cacumbeuces other thaa hercin provided fue shall heecafier aceeue alainat the
sane by acta of neghert ol e Seller, then the Buyer may, st s option, puy and discharge the same amd roceve cradit
uit the e than v K due by 1} in the amoutt ol any such paytent or puynents wnd theceniter the pay.
menty hervin provaded (v be made, muy, ut the option of thy Huyer, be suspended until such & time 4a such suspended
payments shall eyual any awnas advanced ws afuresaid. .

19, The Sciler un receiving the puvments hervin reserved Lo be paid ut the time and in the manncr abuve mentinned
akrees Lo execute and deliver ta the Uuyer of ussigne, a goud and aullicicnt wareanty deed conveying the title o the
above described prere sew free and clear of all sicumbrunces cacept ua hercin mentivoaed aml except us may have sccrued
by ue throukh the wets or neglest of the Buyer, snd to (urnish ut hs expense, 8 pulicy of Litle inaurunce in the amvuat
ol the purchase peice ur ut tw optivn of the Scllee, an abatenct brought 1o dute 8t tine of sule or at sy lime during the
tarin of this agreameny, ve at time of delivery of devd, at the vpbva of Buyer.

0. It ie heeeby cxpressly undueatvod and axtewd by the parties hervtu thut thy Buyer accepls the said property
inits peesunt conditinn sad Lt there urv a0 ropreseatativng, covenants, or sKreements betwevn (he partivs herelo with

relerence to said properly except as hersin specifically set fueth or altuched hereto

21, The Uuyer and Sellce cuch sree thut should they default in way of the covenunty oF agreeawnts contiammsl huiwe
in, that the deluultingg party shall pay wll costs sod expenses, cluding o reasonable attorney’s fee, which iy arise
or accrus frunl cafurcink Uis agresmant, or i obtaining pusscssion of the prennses covered herchy, or in purswing uny
remedy oruvided hercunder or Ly the statutes of the Stule of Utah whether such remedy is pursuwd by (iling a suit
or therwisa,

It iz understoml that the stipulutions aforexaid are (o apply o wnd bind the heirs, cxecutors, sdministrators, suc-
€as80rs, uint ussixne of the respective purties herelo,

IN WITNESS WIHEREOF, the said parties to this agrecinent huve bere
first abuve writlen.
Signed in the presence of

afgned theie numes,

and year

] ) — (
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