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The plaintiff/appellant, Kenneth Riddle, pursuant to

Rule 24(a) of the Rules of the Utah Supreme Court, submits the

following Brief.

JURISDICTION

This Court has jurisdiction to decide this appeal

pursuant to Utah Code Ann. §78-2-2(3)(j)(1988) and Rule 3(a) of

the Rules of the Utah Supreme Court. This is an appeal from a

final Order and Judgment of the Fifth Judicial District Court
in and for Iron County, State of Utah, the Honorable J.
Phillip Eves presiding. The Order and Judgment entered by the
trial court granted the defendants’ Motion for Summary Judgment
and denied the plaintiff’s Cross-Motion for Summary Judgment.
The trial court concluded, as a matter of law, that the plain-
tiff’s complaint was barred by the exclusive remedy provision

of Utah Code Ann. §35-1-60 (1987).

STATEMENT OF ISSUES

The following issues are presented to this Court for
review:

1. Did the district court err in concluding, as a
matter of law, that Ken Riddle, an employee of Owens-Corning,

may not pursue a claim for personal injuries against Alan



Mays, an employee of a subcontractor of Owens-Corning, such
claim being barred by the exclusive remedy provision of Utah
Code Ann. §35-1-607?

2. Did the trial court err by failing to conclude,
as a matter of law, that Ken Riddle, an employee of Owens-
Corning, may pursue a claim for personal injuries against Alan
Mays, an employee of a subcontractor of Owens-Corning, such
claim not being barred by the exclusive remedy provision of

Utah Code Ann. §35-1-607?

DETERMINATIVE STATUTES

This Court’s interpretation of the following statutes
is determinative of the issues presented for review. Pursuant

to Rule 24(a)(6) of the Rules of the Utah Supreme Court, these

statutes are set our verbatim in Appendix A of the Addendum to
this Brief.

1. Utah Code Ann. §35-1-42(3)(b) (1987);

2. Utah Code Ann. §35-1-60 (1987);

3. Utah Code Ann. §35-1-62 (1987).




STATEMENT OF THE CASE

A. Nature of the Case.

This is a negligence action brought by the plaintiff
against the defendants for injuries sustained by the plaintiff
in a truck wreck on January 2, 1985 at the Intermountain Power
Project ("IPP"). At the time of the accident, the plaintiff
was sitting in a parked truck which was hit by a truck driven
by the defendant Alan Mays. Both men were on the job, within
the scope of their employment, when the accident happened. The
plaintiff was employed by Owens-Corning Fiberglass Corporation
("Owens-Corning"), an insulation subcontractor at IPP to
install insulation and paneling and to erect a warehouse. The
defendant Mays was employed by Mountain States Insulation Corp.
("MSI"), a subcontractor of Owens-Corning, providing labor to
erect the warehouse. The plaintiff’s Complaint seeks special
and general damages from the defendants based upon the
negligence of the defendant Mays, acting within the scope and
course of his employment with the defendant MSI.

B. Course of Proceedings.

After the plaintiff’'s Complaint was filed and some
discovery conducted, the defendants moved for summary judgment

on the grounds that the plaintiff’s Complaint was barred by the



exclusive remedy provision of Utah Code Ann. §35-1-60. The

plaintiff filed a Cross-Motion for Summary Judgment that, as a
matter of law, his Complaint was not barred by that exclusive
remedy provision.

After reviewing the memoranda submitted by the
parties and hearing oral argument, the Honorable J. Phillip
Eves of the Fifth Judicial District Court of Iron County, State
of Utah, granted the defendants’ Motion for Summary Judgment
and denied the plaintiff’s Cross-Motion for Summary Judgment.
These rulings are set forth in Orders dated, respectively, May
4, 1988 and June 15, 1988.

The transcript of the April 19, 1988 hearing at
which Judge Eves issued his decision is attached as Appendix B
of the Addendum to this Brief pursuant to Rule 24(f) of the

Rules of the Utah Supreme Court.

C. Statement of Relevant Facts.

The issues to be decided by this Court are based on
facts essentially not in dispute. Those facts are:

1. Bechtel was the general contractor at IPP. (R.
p. 322; Appendix C, page 1.)

2. Owens-Corning was an insulation subcontractor at

IPP to install insulation and paneling and to erect a



warehouse. (R. pp. 322 and 371(3); Riddle Deposition, pages 11
and 15; Reporter’s Transcript, Appendix B, p. 3.)

3. The plaintiff, Kenneth Riddle ("Riddle"), was
employed by Owens-Corning. (R. pp. 310, 323 and 371(3); Riddle
Deposition, pp 10 and 15; Reporter’s Transcript, Appendix B, p.
3.)

4. Owens-Corning subcontracted with Mountain States
Insulation ("MSI") for MSI to provide labor to erect the
warehouse. (R. pp. 310, 323 and 371(6); Riddle Deposition, p.
18; Recorder’s Transcript, Appendix B, p. 6; Appendix D, p. 2.)

5. The defendant Alan Mays ("Mays") was an employee
of the defendant MSI. (R. pp. 1, 310, 323 and 371(6); Riddle
Deposition, pp. 19 and 94; Reporter’s Transcript, Appendix B,
p. 6; Appendix D, p. 2.)

6. The plaintiff was injured at IPP when the parked
truck he was sitting in was hit by a truck driven by the
defendant Alan Mays. (R. pp. 1-4 and 323.)

7. Both Riddle and Mays were on the job, within the
scope of their employment, when the accident happened. (R. pp
1, 310, 323; Appendix C, p. 2; Appendix D, p. 2.)

Additional facts material +to this Court's
determination of this appeal are found in the defendants’

Memorandum in Support of its Motion for Summary Judgment and



the plaintiff’s Memorandum in Opposition to Defendants’ Motion
for Summary Judgment and in Support of his Cross-Motion for
Summary Judgment. Those memoranda are attached as Appendix C

and Appendix D of the Addendum to this Brief.

SUMMARY OF ARGUMENTS

The plaintiff contends that the trial court erred in
concluding, as a matter of law, that the plaintiff’s Complaint

was barred by the exclusive remedy provision of Utah Code Ann.

§35-1-60. The plaintiff’s arguments are based on the language

and history of Utah Code Ann. §35-1-42(3)(b) ("Section 42"),

defining those liable for worker’s compensation benefits and

Utah Code Ann. §35-1-62 ("Section 62"), defining those parties

against whom an injured worker may pursue tort claims. The
plaintiff’s arguments are also based on the decisions of this
Court construing those statutes, with particular attention to
the effect of the 1975 Legislative amendments to Section 62.

Before the 1975 amendments to Section 62, this Court
had been applying the Section 42 expanded definition of "sta-
tutory employer" to determine those immune from tort liability
under Section 62. The effect of those decisions was to

insulate from tort liability virtually everyone on the



jobsite. The 1975 Legislative amendments to Section 62
clarified that the definition of "statutory employer" in
Section 42 was not to be used in determining who is or is not
subject to tort liability under Section 62.

The 1975 amendments to Section 62 preserved an
injured worker’s tort claim against anyone on the jobsite not
the actual employer of the injured worker. The plaintiff’s
actual employer is Owens-Corning. The plaintiff is allowed to
pursue his claim against the defendants, as MSI is a
subcontractor of Owens-Corning. This issue was addressed by

this Court in Shupe v. Wasatch Electric Co., 546 P.2d 896 (Utah

1976). The Shupe decision controls this appeal by holding that
an injured worker may pursue tort <claims against a
subcontractor of his actual employer.
ARGUMENT
THE PLAINTIFF'S CLAIMS AGAINST THE
DEFENDANTS ARE NOT, AS A MATTER OF LAW,

BARRED BY THE EXCLUSIVE REMEDY PROVISION
OF UTAH CODE ANN. §35-1-60

A, The Language and Legislative History of Utah Code Ann.
§35-1-62 and the Shupe Decision of This Court Allow the
Plaintiff’s Claim to Proceed.

The determination of the issues on appeal in this
case requires understanding the purposes of and relationship

between Utah Code Ann. §35-1-42(3)(b) ("Section 42") and Utah

7



Code Ann. §35-1-62 ("Section 62") as they relate to the

exclusive remedy provision of Utah Code Ann.

§35-1-60 ("Section

60"). Section 42 and Section 62 have distinct purposes.

Section

42 defines those 1liable for worker’s compensation

benefits and reads as follows:

injured worker may pursue tort claims and reads,

Where any employer procures any work to be
done wholly or in part for him by a
contractor over whose work he retains
supervision or control, and this work is a
part or process in the trade or business of
the employer, the contractor, all persons
employed by him, all subcontractors under
him, and all persons employed by any of
these subcontractors, are considered
employees of the original employer.

Section 62 defines those parties against whom an

part, as follows:

When any injury or death for which
compensation 1is payable under this title
shall have been caused by the wrongful act
or neglect of a person other than an
employer, officer, agent, or employee of
said employer, the injured employee, or in
case of death, his dependents, may claim
compensation and the injured employee or
his heirs or personal representatives may
also have an action for damages against
such third person.

For the purposes of this section and
notwithstanding the provisions of section
35-1-42, the injured employee or his heirs
or personal representatives may also
maintain an action for damages against
subcontractors, general contractors,
independent contractors, property owners or

8
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their lessees or assigns, not occupying an

employee-employer relationship with the

injured or deceased employee at the time of

his injury or death.

Section 42 represents a class of statutes known as
"statutory employer" statutes. The statutes are designed to
allow injured workers to reach beyond irresponsible, uninsured
actual employers to receive worker'’s compensation benefits if
they are injured on the job. These "statutory employer"
statutes impose ultimate liability for benefits on contractors

exercising the requisite supervision and control over the work

of the injured worker. Jacobson v. Industrial Commission, 738

P.2d 658 (Utah Ct.App. 1987). The entire "statutory employer"
scheme demonstrates a desire on the part of the Legislature to
extend the protection and scope of worker’s compensation
benefits to those who might not be deemed employees under the

common law. Pinter Construction Co. v. Frisby, 678 P.2d 305

(Utah 1984). Because the purpose of "statutory employer"”
statutes is to broaden those parties from whom an injured
worker may seek compensation benefits, this Court has stated
that Section 42 should be construed broadly in favor of
protecting the injured worker to ensure that he or she

receives the appropriate benefits. Bennett v. Industrial

Commission, 726 P.2d 427 (Utah 1986).




Section 42, therefore, expands the definition of
those liable for worker’s compensation benefits beyond the
worker’s actual employer. The "statutory employer" concept
provides assurance that benefits will be available to an
injured worker if his actual employer proves irresponsible and
doesn’t have worker’s compensation insurance. It pressures
general contractors to make sure the subcontractors on the
project are insured. The concept is salutary as it increases
the possibilities that any worker injured on a construction
project will be able to tap into worker’s compensation
benefits. |

Section 42 does not address tort liability. As
stated by Justice Maughan in his dissenting opinion in Shupe v.

wasatch Electric Company, Inc., 546 P.2d 896, 899 (Utah 1976):

The Legislature in enacting Section 35-1-42
was not concerned with third-party tort
liability; its purpose was to establish a
general statutory definition of an
employer, to assure that a general
contractor would guarantee compensation for
the employees of a subcontractor. '

Section 62, on the other hand, allows tort claims by
injured workers against third parties not in an actual
employer-employee relationship with the injured worker. The

language of Section 62, defining the parties against whom a

10



tort claim may be pursued, has changed over the years to effect
the intent of the Legislature.

Before 1939, Section 62 allowed an injured worker to
pursue tort claims against a negligent "third person." In
1939, the "third person" language was changed to allow tort
claims against "another person not in the same employment" as
the injured employee. This 1939 change in the 1language of
Section 62 was designed to protect the injured worker’s actual
employer and co-employees from tort claims because the actual
employer was liable to the injured worker for worker'’s
compensation benefits.

After the 1939 amendments to Section 62, allowing
tort claims against "another person not in the same employment"
as the injured employee, something unforeseen and unintended by
the Legislature happened. To determine who was "in the same
employment" as the injured worker under Section 62 and thus
immune from tort liability under Section 60, this Court began
applying the "statutory employer" definition of Section 42. 1In
other words, this Court applied the expansive definition of
employer found in Section 42, used to define those liable for
worker’'s compensation benefits, to determine who was in the
same employment as the injured worker and immune from tort

liability under Section 62.

11



The practical effect of these decisions was to
insulate from tort 1liability everybody on the jobsite. As a
practical matter under Section 42, everyone on a project had a
common statutory employer, usually the general contractor.
Therefore, all were "statutory co-employees" deemed to be "in
the same employment" under Section 62 and unable to pursue tort
claims. The exclusive remedy provision of Section 60 was
applied to bar tort claims whether the injured worker was suing
a contractor "upstream" or "downstream."

For the purposes of this Brief, "upstream"
contractors are those contractors who would qualify as
statutory employers of an injured worker because of the
supervision and control exercised over the work of the injured
worker’s actual employer. "Downstream" contractors are other
contractors on the project who do not exercise supervision or
control over the injured worker’'s actual employer and who,
consequently, could not be responsible for the injured worker’s
worker’s compensation benefits.

Examples of the Utah Supreme Court decisions barring
tort claims of injured workers against those not their actual
employers, by applying the Section 42 "statutory employer”

language, include: Gallegos v. Stringham, 21 Utah 2d 139, 442

P.2d 31 (1968)(tort claim of employee of general contactor

12



against excavation subcontractor barred; Smith v. Alfred Brown

Co., 27 Utah 2d 155, 493 P.2d 994 (1972)(tort claim of employee
of masonry subcontractor against general contractor barred);

Peterson v. Fowler, 27 Utah 2d 159, 493 P.2d 997 (1972)(claim

of employee of general contractor against ceiling tile sub-

contractor barred); Adamson v. Okland Construction Company, 29

Utah 2d 286, 508 P.2d 805 (1973)(tort claim of employee of
electrical subcontractor against general contractor barred).

In 1975, the Utah Legislature amended Section 62 to
clarify those subject to third-party tort 1liability. The
Legislature was aware of the decisions of this Court applying
the Section 42 employer definition to the "same employment"
language of Section 62 and the generalized immunity that
interpretation had created on the jobsite. The "same
employment" language of Section 62 was, therefore, amended to
read that a tort claim could be maintained by an injured worker
against "a person other than an employer, officer, agent, or
employee of said employer." The Legislature also added the
following significant language to Section 62:

For the purposes of this section and

notwithstanding the provisions of section

35-1-42, the injured employee or his heirs

or personal representative may also

maintain an action for damages against

subcontractors, general contractors,

independent contractors, property owners or
their lessees or assigns, not occupying an

13



employee-employer relationship with the
injured or deceased employee at the time of
his injury or death. (Emphasis added.)

The language and legislative intent of these 1975
amendments are clear. The expansive definition of "statutory
employer" in Section 42, used to determine liability for
compensation benefits, is not to be used in determining who is
or 1is not subject to tort liability under Section 62. The
judicially-created interplay between Section 42 and Section 62
was expressly eliminated by the Legislature. The injured
worker’s tort claim was preserved against all those "not
occupying an employer-employee relationship" with the injured
employee.

The plaintiff contends that this 1975 amendment
allows an injured worker to pursue tort claims against anyone
on the jobsite other than his actual employer. This would
include "upstream" contractors who may qualify as the injured
worker’s ‘"statutory employer," as well as "downstream"
contractors exercising no supervision or control over the
injured worker.

The decisions of this Court interpreting the 1975
amendments to Section 62 have created some confusion as to the
parties on the jobsite against whom an injured worker may

pursue tort claims.

14



The first opportunity for this Court to address the

1975 amendments to Section 62 came in Shupe v. Wasatch Electric

Co., 546 P.2d 896 (Utah 1976). In that case, the heirs of the
deceased employee of a general contractor brought a wrongful
death action against an electrical subcontractor. The accident
causing the general contractor’'s employee’s death happened
before the 1975 amendments to Section 62 became effective.
Applying the pre-1975 "same employment" language and following

the Jjudicial precedent of Adamson, Smith, Peterson and

Gallegos, the trial court found that the general contractor’s
employee and the subcontractor were "in the same employment”
and granted summary judgment in favor of the subcontractor
based on the exclusive remedy provision of Section 60. On
appeal, this Court addressed the effect of the 1975 amendments
to Section 62.

Justice Tucker, noting that the Legislature was
"undoubtedly aware of the decisions of this court construing
the terms ’'same employment’," stated that, "the amendment, if
applicable, would leave the plaintiffs in court." Id. at 898.
The summary judgment in favor of the subcontractor, like that
granted in this case, would, therefore, have been reversed if
the 1975 amendments to Section 62 had applied. The Court held,

however, that the amendments had no retroactive application,

15



that the pre-1975 "same employment" language applied and,
therefore, affirmed the trial court.

The plaintiff here contends that the Shupe decision
controls this appeal. The 1975 amendment language does apply
to this case and, under Shupe, an injured worker may pursue a
claim against a subcontractor of his employer. MSI is a

subcontractor of Owens-Corning, the plaintiff’s actual

employer. Under Shupe, the exclusive remedy provision of
Section 60 does not bar the plaintiff’s claim. Ken Riddle

may, as a matter of law, pursue his claim against MSI and Mays.

In 1978, this Court decided Hinds v. Herm Hughes &

Sons, Inc., 577 P.2d 561 (Utah 1978). The Hinds decision does

not control this appeal, but needs to be addressed because it
was raised in the trial court and because of the confusion it
has created regarding third-party tort claims.

The relationship of the parties in Hinds is similar
to the relationship of the parties to this appeal. The
difference in the two cases is the position, in the contractor
hierarchy, occupied by the injured worker. In this case,
Bechtel was the general contractor at IPP. Owens-Corning, the

plaintiff’'s actual employer, was an insulation subcontractor

16



who subcontracted with MSI, Mays's actual employer, for labor.

The schematic of that relationship is as follows:

BECHTEL

v

OWENS-CORNING (PLAINTIFF)

MSI (DEFENDANT)

In Hinds, Sprout Waldron & Company was the general
contractor. Herm Hughes & Sons ("Hughes") was the
subcontractor to construct a warehouse for the general
contractor. Hughes contracted with Mark Hayes Masonry
("Hayes") to construct the masonry walls in the warehouse.
Hinds, an employee of Hayes, filed a tort claim when he was
injured by the alleged negligence of an employee of Hughes.

The case on appeal would be the same as Hinds if Alan
Mays, an employee of MSI, were pursuing a claim against the

plaintiff, an employee of Owens-Corning. That’s not the case

17



here. The Hinds decision should be limited to its facts and
does not control this appeal.

The plaintiff contends that the 1975 amendments to
Section 62 allow tort claims against anyone on the jobsite not
the actual employer of the injured worker. This would include
claims against a party qualifying as the injured worker’'s
"statutory employer" under Section 42. This Court in Hinds,
however, held that when considering "upstream" tort claims, the
"statutory employer" definition of Section 42 is relevant in
determining who is an employer and immune from tort liability
under Section 62. By again injecting the Section 42 definition
of "statutory employer" into the determination of those immune
from tort claims under Section 62, the Court disregarded the
language and intent of the Legislature in enacting the 1975
amendment to Section 62. Regarding "upstream" tort claims, the
Hinds decision throws the law back to its pre-1975 status.

Hinds was improperly decided. The proper
interpretation of the 1975 amendments to Section 62 is
expressed by Justice Wilkins in his dissenting opinion in
Hinds. He states:

The 1975 amendment of "employer, officer,

agent or employee of such employer" was

inserted to define those persons who then

and thenceforward would be immune from

third-party <civil action and 1is a

manifestation of legislative intent to

18



eliminate from immunity those persons who
fell wunder the wumbrella of statutory
employer prior to the amendment. And, as
further evidence of this intent, the
Legislature added the paragraph which
begins with "For purposes of this section
and notwithstanding the provisions of
section 35-1-42. . . ."

Because of these amendments, the only

persons who now enjoy immunity from civil

action should be the direct and actual

employer (and, of course, his officers,

agents and employees) of the injured

workman.

Id. at 566.

This Court should overrule the Hinds decision and
hold that third-party tort claims may proceed against anyone
not the actual employer of the injured worker, even those
qualifying as the injured worker’'s statutory employer. Such
action is not, however, required to reverse the trial court’s
granting of the defendant’s Motion for Summary Judgment in this
case.

The Hinds case involved an "upstream” claim against a
party who may have qualified as the injured worker’'s "statutory
employer." That is not the case on appeal here. MSI exercised
no supervision or control over the plaintiff and, as such,

could not qualify as the plaintiff’s "statutory employer." MSI

could not, therefore, be responsible to the plaintiff for

19



worker’'s compensation benefits and should not benefit from the
exclusive remedy provision of Section 60.

To affirm the trial court in this case would render
the 1975 amendment to Section 62 meaningless. As stated in
Hinds, the 1975 amendment "enables an employee to sue a
tortfeasor, not his employer (or the employer’s agent, etc.),
even though the injured person and the tortfeasor may be
engaged in the same employment." Id. at 562. MSI argues that
it is immune from tort 1liability because the plaintiff and
Mays, an employee of MSI, are statutory co-employees under
Section 42. Under the expansive language of Section 42, all
workers on the jobsite are statutory employees of the general
contractor. Under those circumstances, everyone on the
jobsite would be immune from tort liability. The 1975
amendments to Section 62, specifically allowing tort claims
against non-employers, would be meaningless. If the 1975
amendments are to have any purpose, the plaintiff must be
allowed to pursue his claim against MSI, a subcontractor of the
plaintiff’s actual employer.

Barring the plaintiff’s claim does not comport with
the policies underlying the Workers’ Compensation Act. An
employer is granted immunity from suit because, in being

subject to providing worker’'s compensation benefits, the
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employer assures qualifying workers a recovery. Subcontractors
like MSI, with no supervision or control over the plaintiff,
have no liability for compensation benefits to the plaintiff
and, therefore, no policy for extending immunity exists. The
defendants should not be allowed to benefit from the exclusive
remedy provision of Section 60. If such benefit is allowed,
the defendants have neither the potential obligation to pay
worker’s compensation benefits to the plaintiff, nor do they
have any exposure to the plaintiff for tort liability. That
type of protection was never contemplated by the Legislature
and should not be upheld by this Court.
B. Assuming That the Issue of Owens-Corning’s Control Over
MSI is Relevant to the Determination of This Appeal,

Genuine Issues of Fact Exist Which Require Remand for
Further Proceedings.

MSI’'s Motion for Summary Judgment focused on the
supervision and control exercised by Owens-Corning over MSI.
The plaintiff argues that, for the purposes of this appeal, the
control, if any, exercised by Owens-Corning over MSI is ir-
relevant. MSI, as a "downstream" subcontractor exercising no
control over the plaintiff, is not entitled to the exclusive
remedy defense. MSI can escape tort liability in this case
only by showing that it was the actual employer or, under
Hinds, the statutory employer (although the plaintiff disagrees
with the Hinds majority), of Riddle. Clearly, MSI was not the
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actual employer of Riddle. Owens-Corning was. Whether MSI was
the ‘"statutory employer" of the plaintiff depends on the
supervision and control MSI exercised over Riddle, not vice
versa. As a subcontractor of Owens-Corning, MSI had no right
of control over Riddle. MSI cannot qualify as the plaintiff’s
statutory employer and cannot, therefore, benefit from the
exclusive remedy provision of Section 60.

If this Court determines that the issue of Owens-
Corning’s control over MSI is somehow relevant in deciding the
issues on appeal, genuine issues of fact were presented to the
trial court regarding that control which require the reversal
of the trial court ruling and the remand of this case for
further proceedings.

The question of control is a question of fact for the

jury. Moloso v. State, 644 P.2d 205 (Alaska 1982). It is the

right to control rather than the actual exercise of control
that determines the relationship between the parties. Pinter,
supra, at 309. The right to control is usually found in the
language of a written contract between the parties. No such
written contract exists between Owens-Corning and MSI and,
therefore, the right to control must be determined by other

factors.
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Many factors have been applied in determining the
right to control. Among those factors are actual supervision
of the worker, the extent of the supervision, the method of
payment, the furnishing of equipment for the worker, and the

right to terminate the worker. Bennett v. Industrial

Commission, 726 P.2d 427 (Utah 1986).

Ken Riddle testified at his deposition that: (1) he
did not supervise the work of Alan Mays (p.19); (2) Maynard
Crossland, a part owner of MSI, supervised and instructed Mays
(p-19); (3) Riddle had no authority to fire Mays without the
approval of Maynard Crossland (p.94); and (4) MSI, not Owens-
Corning, paid Mays from MSI’'s payroll (p.95). It only takes
one sworn statement under oath to dispose of the averments on
the other side of the controversy and create an issue of fact.

W.W. and W.B. Gardner, Inc. v. Mann, 680 P.2d 23, 24 (Utah

1984). The sworn deposition testimony of the plaintiff is
sufficient to create issues of fact regarding Owens-Corning’s
right to control MSI and summary judgment was, therefore,

inappropriate.
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CONCLUSION

The language and intent of the 1975 amendments to
Section 62 allow the plaintiff to pursue his claim against the
defendants as a matter of law. That result is governed by this
Court’s decision in Shupe. While the plaintiff asserts that
Hinds was wrongly decided and should be overruled, Hinds does
not govern this appeal. MSI could not qualify as the
plaintiff’s "statutory employer" and, regardless of the Hinds
decision, the plaintiff’s claim against MSI 1is specifically
allowed under Shupe and the language of Section 62. This Court
should reverse the trial court ruling granting the defendants’
Motion for Summary Judgment and denying the plaintiff’s Cross-
Motion for Summary Judgment, and remand this case for trial on
the plaintiff’s negligence claim against the defendants.

Owens-Corning’s control over MSI 1is irrelevant to
this appeal. Under Hinds, it is MSI’'s supervision and control
over Owens-Corning and the plaintiff, which was none, that
would be relevant to MSI's immunity. If this Court
determines, however, that Owens-Corning’s supervision and
control over MSI 1is relevant, genuine issues of fact were

presented to the trial court requiring reversal of the
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granting of the defendant’s Motion for Summary Judgment and

remand for further proce
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day of l )‘ irﬂlﬁ 1988.
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APPENDIX A-1

142. tmployers enumersted and delined -
Regulxrly employed - Independent contractors.
The following constitute employers subject to the
ovisions of this title:

(1) The state, and cach county, city, town, and
‘hool district in the state.
(2)(a) Every person, firm, and corporation, incl-
fing every public uulity, having in service one or
ore workmen or operatives regularly emploved in
e same business, or in or about the same establi-
.ment, under any contract of hire, express or
1plied, oral or written, except:
(i) agricultural employers: (A) whose emplo-
:es are zll members of the immediate family of the
nplover, which employer has a proprictary interest
the farm, the inclusion of any immediate family
ember under the provisions of this title being at
¢ option of the emplover; or (B) who employ five
fewer persons other than immediate family
embers for 40 hours or more per week per empl-
vee for 13 consecutive wesks during any part of the
-eceding 12 months; and
(ii) domestic employers who do not employ
ne employee or more thzn one employee at least 40
ours per week.

(b)' Employers of agriculiural laborers and
omestic servants have the right to come under the
rms of this title by complying with the provisions
f this title and the rules of the commission.

(3) As used in this section:

(a) “Kegularly” includes all employments in the
usual course of the trade, business, profession, or
occupation of the employer, whether continuous
throughout the year or for only a portion of the
year.

(b) Where any cmployer procures any work to
be done wholly or in part for him by a contractor
over whose work he retains supervision or control,
and this work is a part or process in the trade or
business of the employer, the contractor, all persons
cmployed by him, all subcontractors under him, and
all persons employed by any of these subcontrac-
tors, are considered employess of the original emp-
loyer..

(c) Any person, {irm, or corporation engaged in
the performance of work as an independent contr-

cror is considered an employer.

(d) . "Independent contractor” .means any
person, association, Of corporation engaged in the
performance of any work for another who, while s0
engaged, is independent of the employer in 2ll that
pertains to the execution of the work, is not subject
1o the rule or control of the employer, is engaged
only in the performance of 2 definite job or piece of
work, and is subordinate 10 the employer only in
effecting a result in accordance with the employer’s
jesign. 1986



APPENDIX A-2

35-1-60. Exclusive remedy against employer, or officer,
agent or employee — Occupational disease ex-
cepted.

The right to recover compensation pursuant to the provisions of this title for
injuries sustained by an employee, whether resulting 1n death or not, shall be
the exclusive remedy against the emplover and shall be the exclusive remedy
against any officer, agent or employee of the employer and the hiabilities of
the employer imposed by this act shall be 1n place of any and all other civil
liability whatsoever, at common law or otherwise, to such employee or to his
spouse, widow, children, parents, dependents, next of kin, heirs, personal rep-
resentatives, guardian, or any other person whomsoever, on account of any
accident or injury or death, 1n any way contracted, sustained, aggravated or
incurred by such emplovee 1n the course of or because of or arising out of his
employment, and no action at law may be maintained against an employer or
agaimnst any officer, agent or employee of the employer based upon any acci-
dent, 1njury or death of an employee. Nothing 1n this section, ho<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>