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damages. (Tr. 851:7-16.) Plaintiff objected to instructing the jury about the issue during
the jury instruction conference of July 16, 2009, as Defendant had not meet its court-
ordered burden of proof on the issue. (Tr. 851:1-852:2.) Nevertheless, the trial court
instructed the jury to reduce future economic damages to present value. (Tr. 947:2-16.)

Apportionment Jury Instruction. During the jury instruction conference of July
16, 2009, Plaintiff objected to instructing the jury regarding apportionment of prior
injuries, based on the fact that Defendant had not introduced evidence that any of
Plaintiff’s injuries to her lower back were caused by a prior condition, and that Defendant
had not introduced any evidence that would provide any basis for apportionment. (Tr.
845:11-848:25; 885:7-887:8.) Notwithstanding Plaintiff’s objection, the trial court
instructed the jury on apportionment of damages for prior conditions. (Tr. 945:7-946:4.)

Testimony on Delayed Recovery. During the trial, Dr. Alan Colledge, an expert
witness called by Defendant, testified that Wendy suffered from an unconscious
pathology that resulted in her recovery taking longer than would have otherwise been
expected. (Tr. 596:24-600:5.) He further testified that this pathology was commonly
suffered by people who were victims of accidents caused by someone else, saying “we all
have it.” (Tr. 598:16-199:8; 639:10-13.) Plaintiff had previously objected to this
testimony on the grounds that it was not relevant and that the probative value of such a
reference would be substantially outweighed by the danger of unfair prejudice to
Plaintiff, (Tr. 559:21-560:15; 562:2-563:10.) The trial court denied Plaintiff’s motion.
(Tr. 563:19-564:3.)

Dr. Rosenthal’s Expert Report. On April 30, 2009, Plaintiff submitted the expert

report of Plaintiff’s expert witness, Dr. Rosenthal. (R. at 595.) The report was drafted by
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(Tr. 566:17-18.) Plaintiff objected on the grounds that the CV constituted inadmissible
hearsay. (Tr. 566:22-25.) The trial court overruled Plaintiff’s objection and admitted Dr.

Colledge’s CV into evidence. (Tr. 567:4; R. at 1198 (Exhibit 8).)

SUMMARY OF ARGUMENT

While there are several different issues of law and discretion presented by this
appeal, the overarching question is whether a fair trial was had in this matter. The record
in this case shows that there was not. To begin with, the trial court disallowed written
motions in limine. While this is not error in and of itself, it creates an environment where
errors are likely, and in fact several harmful errors occurred.

A careful examination of the record will show that much of Defendant’s evidence
as to damages was nog actual evidence but rather innuendo. Defendant offered no
evidence that Wendy had symptomatic preexisting conditions, but implied that she did by
listing prior diagnoses listed in Plaintiff’s past medical records and reading off symptoms
similar to the injuries she suffered from. Likewise, Defendant insinuated that Plaintiff
was deserving of less money by offering evidence that she did not heal as fast as one
doctor expected, it led the jury to believe that Plaintiff was putting words in the expert’s
mouth by offering evidence that her counsel had written the expert report, and it
improperly bolstered the credibility of its witness using the witness’s CV, which
constituted inadmissible hearsay evidence. Despite lack of evidence on the issues, the
trial court charged the jury regarding reducing future damages to present value and
regarding apportionment of damages between the injury at bar and preexisting injuries.

The prejudicial effect of allowing Defendant to present innuendo in place of

evidence was compounded when the trial court did not allow Plaintiff to rebut
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Defendant’s misleading use of Wendy’s deposition transcript, refused to admit evidence
## that would have rebutted Defendant’s counsel’s improper testimony as to the height of
the chair, and refused to allow Wendy’s husband to testify as to the status of their
intimate relationship. Because a fair trial was not had in this case, this Court should

reverse the trial court’s decision and order a new trial.

ARGUMENT

This Court should reverse the trial court’s decision and remand for a new trial. In
deciding this appeal, this Court should follow a two-step process: first, the Court should
determine whether the jury award of $15,000.00 in past economic damages, $10,000.00
in future economic damages, and $1,000.00 in noneconomic damages was within the
zone of reasonable awards based on the evidence that the jury heard. Plaintiff’s argument
regarding this issue is found in Parts I and II of the argument. If the Court determines that
the award is outside of the zone of reasonableness, then the Court should reverse the trial
court’s denial of a new trial.

If the Court finds the award to be reasonable, then the Court should determine
whether the court improperly instructed the jury, improperly included or excluded
evidence, or otherwise committed errors in law and abuse of discretion.” If the Court
determines that errors in law or abuses of discretion occurred, the Court should analyze
whether it is reasonably likely that the jury would have given a more favorable award if

the jury had heard the proper evidence or instructions. See Harris v. Utah Transit

5. Even if the Court finds the jury verdict to be unreasonable, it should still analyze
the evidentiary rulings “to avoid the possibility of another appeal raising the same
1ssues.” Robinson v. All-Star Delivery Inc., 1999 UT 109, § 21, 992 P.2d 969; see also
Utah R. App. P. 30(a).



331:19-25.) Wendy went to see a physician and followed his advice. She went to massage
therapy based on a doctor’s recommendation. (Tr. 345:3-11.) She took pain medicine
based upon a prescription. (Tr. 520:9-12.) The massage therapy, chiropractic and pain
medicine increased her function and quality of life. (Tr. 217:2-8; 219:12-14; 345:25-
346:9, 378:7-16; 400:2-8; 699:2-19.) The uncontested testimony was that if it increases
function, treating pain using pain medicine and other “passive treatments” is reasonable.
(Tr. 340:2-341:3; 627:9-629:5.) Finally, there was no testimony that these expenses were
not medically necessary.

. Dr. Colledge testified that radio frequency treatments have marginal outcomes and
would not provide lasting relief since the nerve grows back. (Tr. 621:15-622:3.)

This statement is contradicted by the great weight of the evidence, as Plaintiff
testified that the treatment actually worked, (Tr. 709:16-710:16) and Dr. Rosenthal
testified that it was likely that after seven years, the nerve would stop growing. (Tr.
249:7-25.) Dr. Colledge did not address this evidence.

. Dr. Rosenthal testified that Wendy regularly finished her thirty-day prescription
for pain killers in less than thirty days. (Tr. 253:15-22.)

. Dr. Colledge testified that Wendy’s use of pain medication actually lowered her
tolerance for pain and so amplified the pain. (Tr. 626:13-627:6.)

These statements are also irrelevant, as the uncontradicted evidence was that her
usage of dilaudid was reasonably necessary, (Tr. 245:18-246:14) and that any
dependence that Wendy had on pain medicine was a result of her accident at Shopko. (Tr.
254:23-255:14.) Dr. Colledge never stated that Wendy’s use of pain medication was
unreasonable—just that it should not be taken unless it improves function. (Tr. 586:24-

587:13.) The uncontested evidence was that the pain medication improved Wendy’s



. Dr. Colledge testified that Wendy had a suspect annular tear and disc bulge. (Tr.
576:23-577:18.) He observed dessication of Wendy’s spinal disks consistent with
aging. (Tr. 589:21-590:12.) He testified that it was probable that degenerative disc
disease was a cause of this annular tear. (Tr. 641:7-14.) Degenerative disc disease
is usually caused by aging. (Tr. 578:19-579:6; 588:21-589:12.) Degenerative disc
disease can cause facet joint syndrome and can lead to the symptoms Wendy
suffered from. (Tr. 298:6-23; 581:2-582:2; 641:7-20.)

There was no evidence that she had symptomatic degenerative disc disease
immediately prior to the accident. Dr. Rosenthal stated that her 2009 MRI had no
evidence of degenerative disc disease. (Tr. 308:19-309:1.) The report from Dr. Gardner in
2006 was that he did not see annular tear or degenerative collapse, but “some early
degenerative changes consistent with her age.” (Tr. 545:7-16.) Three different
radiologists looked at her reports and did not note degenerative disc disease, even though
that is something that is radiologists routinely report. (Tr. 605:9-610:1.)” The diagnosis of
annular tear was never confirmed. (Tr. 593:11-24; 611:22-612:3.) Dr. Colledge testified
that facet disease can be brought about by a single incident of trauma, (Tr. 583:7-13) and
that he believed that her injuries were at least partly due to trauma. (Tr. 584:23-25.) In
cross-examination, it became clear that he did not know whether it was the L4-L5 disc or
the L5-S1 disc that was degenerating. (Tr. 612:4-617:11.) He testified that it was possible
that degenerative disc disease was not a cause of her injuries. (Tr. 618:7-12.) Most
importantly, Dr. Colledge testified that it is not uncommon for degenerative disc disease
to be asymptomatic, then flare up after a traumatic event. (Tr. 641:25-643:7.)

. When asked, Dr. Colledge said he could not testify to a degree of medical
certainty that the accident at Shopko caused Wendy’s symptoms. (Tr. 574:25-
575:6; 585:8-14.)

7. To be fair, the lack of degenerative disc disease on the radiology reports does not
mean that it was not present on the MRI films. (Tr. 640:25-641:6.)



joint dysfunction, (Tr. 535:23-536:12) and can cause radiating pain (Tr. 541:24-
542:9) and facet joint syndrome.

There is no indication from the single record where Wendy had arthritis or that she
was ever independently diagnosed with arthritis. There was never any evidence put on to
show that she was ever diagnosed with degenerative. There was no evidence that she was
ever treated or took any medicine for arthritis before the accident at Shopko. There was
no evidence that her arthritis had any connection with her injuries. There was no expert
opinion as to what extent any preexisting arthritis contributed to her injury, if at all.

. Wendy has had five children. Pregnancy can cause SI joint dysfunction. (Tr.
536:13-18.) Her pregnancies gave her back problems. (Tr. 670:4-15.)

There was no evidence that Wendy had symptomatic SI joint dysfunction
immediately before the accident at Shopko. The evidence showed that her back pain went
away after she gave birth. (Tr. 670:17-671:5.) There was no expert opinion as to what
extent Wendy’s pregnancies contributed to her injury, if at all.

. Wendy was previously diagnosed and treated for migraine headaches before the
accident. (Tr. 513:16-18.)

Her husband testified that while she had quite a few migraine headaches in the mid
to late 1990s, they seemed to go away. (Tr. 671:10-14.) There was no expert opinion as to
what extent the migraine headaches contributed to her injury, if at all.

. Wendy was previously diagnosed with depression beginning at age 17, she took

Prozac at some time previous to the accident. (Tr. 301:4-15; 362:19-25; 671:15-

23.) Dr. Rosenthal sent her to get an assessment for a mood disorder before he
treated her. (Tr. 226:15-227:9.)

There is no evidence that Wendy’s depression was symptomatic immediately prior
to the incident. The latest record that indicates a diagnosis of depression is 2001. (R. at

1197, 82.) Dr. Rosenthal testified that the cause of Wendy’s mood disorder was the



P.2d at 1221 (holding that the jury was in error for reducing Plaintiff’s award for
economic damages without an evidentiary basis). There is simply no combination of
figures presented to the jury that could total $15,000.00 in present damages. Because the
parties stipulated to the reasonableness of the amounts, the jury did not have discretion to
reject that stipulation and decide that other numbers were more reasonable. The jury
verdict is therefore not based on sufficient evidence and this Court should reverse the trial
court’s decision.

II. THE TRIAL COURT ABUSED ITS DISCRETION IN NOT ORDERING A NEW TRIAL
FOR DAMAGES, AS THE JURY’S AWARD OF $1,000 FOR NONECONOMIC DAMAGES
IS INADEQUATE AND APPEARS TO HAVE BEEN GIVEN UNDER PASSION OR
PREJUDICE.

Utah appellate courts have stated that a jury award should be set aside for passion
and prejudice when the award appears to have no basis in fact and is shocking to the
conscience. See Stamp v. Union Pacific Railroad Co., 303 P.2d 279, 282 (Utah 1956).
Given the overwhelming evidence of pain and suffering in this case, the jury award of
$1,000.00 cannot be sustained as within the zone of reasonableness.

As a comparison, consider the Utah Supreme Court’s decision in Robinson v. All-
Star Delivery Inc. As in this matter, the plaintiff in Robinson was awarded $1,000.00 in
general damages. See 1999 UT 109 9 8. However, the similarities end there. In Robinson,
the plaintiff only suffered $3,800.00 in economic damages. See id. § 4. The plaintiff
testified that while he felt pain in his neck, back and leg after the accident, the neck pain
resolved after & two weeks, and the leg pain resolved one year later, after he underwent a
surgery that was recommended before the accident giving rise to the suit. See id. § 7. He

further testified that while his back pain still existed three years later, the pain had not



discretion under Utah R. App. P. 24(a)(9). The following is the record evidence in favor
of the trial court’s decision:

. The witness on the stand when Plaintiff attempted to introduce the evidence was
not competent to testify to its foundation. (Tr. 438:3-11.)

The fact that the witness was not competent to lay the foundation does not
constitute good cause to excuse the waiver. The very point of the waiver rule is so that
the party does not have to call a witness to lay foundation. Holding that lack of evidence
of foundation at trial excuses a waiver of an objection to foundation is a vicious circle
that would make Rule 26(a)(4) a dead letter. This fact is also irrelevant as to the issues
raised by good cause—excusable neglect and possible prejudice.

. The parties stipulated to the admission and foundation of several exhibits before
trial. This document was not among those exhibits. (Tr. 439:14-25; 441:12-21.)

The fact that the parties stipulated to certain evidence does not excuse a party from
timely filing objections to evidence that was not stipulated to. One of the purposes of
requiring disclosure of objections is that the party introducing the evidence knows what
objections the other side has and can prepare to meet those objections at trial. Even if
parties stipulate to some exhibits, this does not obviate the party opposing non-stipulated
evidence to state the nature of its objections beforehand. There may be good cause for
excusing the filing of a formal objection if the introducing party actually knows that the
other party has a good-faith concern over the admissibility of the evidence. However, this
was not the case in this matter. Defendant’s Counsel was very familiar with the exhibit in
question and has never brought up any question as to the accuracy or authenticity of the

specification sheet. (R=at Tr. 431:20-431:11; 435:8-16; 436:23-437:3; 439:22-440:7.)
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regarding her quality of life, it was improper bolstering, as Defendant did not attack her
credibility on the issue of her intimate relationship, and otherwise it was not relevant. In a
recent opinion, this Court explained that testifying as to a person’s recollection of events
is not improper bolstering, even if that testimony corroborates another person’s
testimony. See State v. Pedersen, 2010 UT App 38, 421, 227 P.3d 1264. In addition, the
fact that one person’s testimony of his recollection of events bolsters another person’s
testimony of his recollection of events # does not make it irrelevant or prejudicial under
Utah R. Evid. 403. See Pedersen, 2010 UT App 38 99 33-35. Mr. Harris’s testimony was
a substantive recollection of Ms. Harris’s quality of life, and so relevant for purposes of
noneconomic damages.

X. THE TRIAL COURT IMPROPERLY ALLOWED DR. COLLEDGE’S WRITTEN
CURRICULUM VITAE TO BE ADMITTED AS DOCUMENTARY EVIDENCE, AS THE
DOCUMENT WAS INADMISSIBLE HEARSAY.

Hearsay “is a statement, other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter asserted.” Utah R.
Evid. 801(c). Hearsay is inadmissible unless it falls into a recognized hearsay exception.
Utah R. Evid. 802. Dr. Colledge’s Curriculum Vitae is a written statement made out of
court that was offered to prove what was asserted on the document—namely, Dr.
Colledge’s credentials. While Dr. Colledge testified as to his credentials separately from
the document, this does not excuse the admission of the hearsay evidence. The Utah
Court of Appeals has held that using hearsay evidence to “bolster” the statements of a
witness is improper. See State v. Bujan, 2006 UT App 322,99 27-28, 142 P.3d 581.

It is reasonably likely that the having Dr. Colledge’s written Curriculum Vitae

available for review in the jury room caused the jury to give more weight to Dr.

£
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JURISDICTIONAL STATEMENT

The Supreme Court has original jurisdiction of this appeal pursuant to Utah Code
Ann. § 78A-3-102(3)(j). Pursuant to Rule 42(a) of the Utah Rules of Appellate Procedure,
the Supreme Court transferred this appeal to the Utah Court of Appeals, which has
jurisdiction pursuant to Utah Code Ann. § 78A-4-103(2)(j).

ISSUES AND STANDARDS OF REVIEW

Issue One. Whether the trial court abused its discretion when it declined to order a
new trial on grounds of insufficient evidence to justify the jury’s award of $15,000.00 in
present economic damages and $10,000.00 in future economic damages, even though (1)
the jury found Defendant 100% liable for Plaintiff’s injury, (2) the undisputed evidence
was that Plaintiff’s past medical expenses of $33,203.34 and future medical expenses of
$39,574.00 were both necessary and reasonable, and (3) there is no combination of
figures submitted to the jury that would have added up to $15,000.00 or $10,000.00.
(Issue preserved: R. at 993.)]

Standard of Review. A trial court’s decision to deny a motion for a new trial based
on insufficiency of the evidence is reviewed for abuse of discretion. See Crookston v.
Fire Ins. Exchange, 817 P.2d 789, 805 (Utah 1991).

Issue Two. Whether the trial court abused its discretion when it declined to order a
new trial on grounds that the jury’s award of $1,000.00 in non-economic damages was

-inadequate and appeared to be given under the influence of passion or prejudice, even

though (1) the jury found Defendant 100% liable for Plaintiff’s injury, (2) the undisputed

1. Therecord in this case has been Bates-stamped so that the first page of a
document has a higher number than the subsequent pages. Therefore, when citing a span
of pages, the second number in the span will be lower than the first.



evidence was that Plaintiff suffered considerable pain that significantly interfered with
her daily life for over three years, and (3) the undisputed evidence was that Plaintiff’s
injuries will likely continue to adversely affect her quality of life for some time to come.
(Issue preserved: R. at 992.)

Standard of Review. A trial court’s decision to deny a motion for a new trial based
on the influence of passion or prejudice is reviewed for abuse of discretion. See
Crookston, 817 P.2d at 805.

Issue Three. Whether the trial court committed prejudicial error when it excluded
portions of Plaintiff’s deposition transcript from being submitted as evidence where
Plaintiff offered the portions of the deposition transcript to clarify other portions of the
deposition introduced into evidence by Defendant. (Issue preserved: Tr. 732:24-734:3.)

Standard of Review. The blanket exclusion of written statements offered for the
purpose of clarifying other written statements entered into evidence is a question of law.
See State v. Cruz-Meza, 2003 UT 32, 49 8 & 10, 76 P.3d 1165.

Issue Four. Whether the trial court committed prejudicial error when it excluded
an exhibit detailing the specifications of the chair that caused Plaintiff’s injury from
evidence for lack of foundation, even though (1) the foundation for the exhibit was
admitted by Defendant under Rule 36 of the Utah Rules of Civil Procedure and never
withdrawn, and (2) any objection to foundation was waived by failure to object within the
time allotted under Rule 26(a)(4)(C) of the Utah Rules of Civil Procedure and good cause

to excuse the waiver was not shown. (Issue preserved: Tr. 444:14-445:1.)

2. To simplify the record citations and make the brief easier to read, references to the
trial transcript (R. at 1200-1203) will be abbreviated as Tr., followed by the relevant page
and line of the transcript.



Standard of Review. Whether there is adequate foundation for the admission of an
exhibit is a question reviewed for abuse of discretion. See Clayton v. Ford Motor Co.,
2009 UT App 154, 9 6,214 P.3d 865. A trial court’s finding of good cause is reviewed
for abuse of discretion. See State v. Pedockie, 2004 UT App 224, § 20, 95 P.3d 1182.

Issue Five. Whether the trial court committed prejudicial error when it instructed
the jury on reducing future damages to present value, even though (1) the trial court had
previously correctly ruled that the burden to produce evidence to allow the jury to
calculate the reduction of future damages to present value was on Defendant, and (2)
Defendant had produced no evidence that would give the jury a basis to calculate the
reduction of future damages to present value. (Issue preserved: Tr. 850:17-856:25.)

Standard of Review. Whether a jury instruction is properly given is a question of
law, reviewed for correctness. See Clayton, 2009 UT App. 154 § 8; Kirkpatrick v. Wiley
Rein & Fielding, 2001 UT 107, § 64, 37 P.3d 1130. The allocation of burdens of
presenting evidence is a question of law. See State v. Ferguson, 2005 UT App 144, 9 5,
111 P.3d 820.

Issue Six. Whether the trial court committed prejudicial error when it instructed
the jury regarding apportioning damages between the injury at issue and preexisting
conditions, even though (1) the uncontested evidence was that Plaintiff was
asymptomatic at the time of the injury, and (2) there was no evidence presented regarding
apportionment of the damages between Plaintiff’s injury on Defendant’s premises and
any preexisting conditions that she may have had. (Issue preserved: Tr. 845:11-848:25;

885:7-887:8.)



Standard of Review. Whether a jury instruction is properly given is a question of
law, reviewed for correctness. See Clayton, 2009 UT App. 154 § 8; Kirkpatrick, 2001 UT
107 9 64.

Issue Seven. Whether the trial court committed prejudicial error when it allowed
an expert witness to testify that Plaintiff had a psychosomatic weakness that delayed her
recovery time and increased her pain and suffering beyond that of an average person,
even though the testimony could not be used to justify decreasing or barring Plaintiff’s
recovery for her injury. (Issue preserved: Tr. 559:21-560:15; 562:2-564:3.)

Standard of Review. A judge’s determination of relevance is reviewed for abuse
of discretion. See Slisze v. Stanley-Bostitch, 1999 UT 20,9 17, 979 P.2d 317. A judge’s
decision to admit or exclude evidence based on Rule 403 of the Utah Rules of Evidence
is reviewed for abuse of discretion. See State v. Hamilton, 827 P.2d 232, 239 (Utah
1992).

Issue Eight. Whether the trial court committed prejudicial error when it allowed
counsel for the Defendant to elicit testimony that Dr. Rosenthal’s expert report was
drafted by counsel for the Plaintiff, even though it is a practice specifically endorsed by
the Utah Rules of Civil Procedure and the testimony was highly prejudicial to Plaintiff.
(Issue preserved: Tr. 24:15-31:1.)

Standard of Review. A judge’s determination of relevance is reviewed for abuse
of discretion. See Slisze, 1999 UT 20 § 17. A judge’s decision to admit or exclude
evidence based on Rule 403 of the Utah Rules of Evidence is reviewed for abuse of

discretion. See Hamilton, 827 P.2d at 239 (Utah 1992).



Issue Nine. Whether the trial court committed prejudicial error when it excluded
the testimony of Tom Harris, Plaintiff’s husband, relating to his intimate relationship with
Plaintiff, when it was offered for the purpose of illustrating Plaintiff’s diminished
capacity for the enjoyment of life. (Issue preserved: Tr. 679:11-680:8.)

Standard of Review. A judge’s determination of relevance is reviewed for abuse
of discretion. See Slisze, 1999 UT 20 9§ 17. |

Issue Ten. Whether the trial court committed prejudicial error when it allowed Dr.
Colledge’s written Curriculum Vitae to be admitted as documentary evidence over
Plaintiff’s objection that the document constituted inadmissible hearsay. (Issue preserved:
Tr. 566:22-25.)

Standard of Review. Whether evidence constitutes hearsay is a question of law,
reviewed for correctness. See Prosper, Inc. v. Dept. of Workforce Services, 2007 UT App
281,98, 168 P.3d 344.

Issue Eleven. Whether the cumulative weight of the trial court’s errors justifies a
new trial in this matter. (Issue preserved: R. at 994.)

Standard of Review. The cumulative error doctrine requires the reviewing court to
apply the standard of review applicable to each underlying claim of error. See Radman v.
Flanders Corp., 2007 UT App 351, 44, 172 P.3d 668.

RELEVANT STATUTORY PROVISIONS

There are no statutory provisions whose interpretation is central to this appeal.

STATEMENT OF THE CASE

Plaintiff Wendy Harris brought suit against Defendant ShopKo Stores, Inc. for

personal injury on May 7, 2007. (R. at 6.) Plaintiff brought claims for the injuries she



sustained when she sat in a chair that fell apart, causing her to fall to the floor. (R. at 6.)
A jury trial in this matter was held on July 13-16, 2009, before Judge Christine S.
Johnson. (R. at 1200-03.) At the conclusion of the trial, the jury found Defendant 100%
at fault for Plaintiff’s injuries. (Tr. 1016:13-1017:1.) The jury awarded Plaintiff economic
damages in the amount of $25,000.00, comprising past medical expenses of $15,000.00
and future medical expenses of $10,000.00, and non-economic damages in the amount of
$1,000.00. (Tr. 1017:1-4.)

Plaintiff brought a motion for new trial on August 25, 2009, arguing abuse of
discretion, error in law, inadequate damages appearing to have been given under the
influence of passion and prejudice, and insufficiency of the evidence to justify the
verdict. (R. at 922.) This motion was denied in a memorandum decision by Judge
Johnson on December 23, 2009. (R. at 1139.) Final judgment was entered on January 13,
2010. (R. at 1154.) Plaintiff filed a notice of appeal on February 3, 2010. (R. at 1188.)

STATEMENT OF THE FACTS

L BACKGROUND OF THE LITIGATION

Wendy Harris’s Accident at Shopko. On March 29, 2006, Appellant Wendy
Harris went into Shopko’s Provo store to buy an office chair. (Tr. 692:6-11.) There were
various chairs on display at the store in an area where customers could test the chairs, and
where the floor was hard and flat. (Tr. 427:8-16; 451:23-25.) Wendy sat in some of the
chairs to try them out. (Tr. 692:13-16.) As she sat in one of the chairs, the chair suddenly
split apart; the seat of the chair went flying in one direction and the wheels and base went
flying in the opposite direction. (Tr. 692:17-693:2.) Wendy fell straight down and landed

on her wrist and the left side of her tailbone. (Tr. 693:11-25.)



She started to get up on her own, and was helped by a Shopko employee. (Tr.
694:19-23.) She tried to fill out Shopko’s accident report, but she could not do it. In
Wendy’s own words, “I was shaking. I mean, really shaking. And a young girl behind the
counter actually filled it out for me.” (Tr. 695:7-13.) While she was able to leave the store
on her own, she was still shaking and she felt “a ringing sensation” in her whole body.
(Tr. 695:15-23.)

Medical Care. The next day, Wendy started to feel deep abdominal pain that she
described as similar to the pain she had after she underwent a hysterectomy. She was
worried that “something had come loose” from that surgery, and so she went to the
hospital. (Tr. 696:13-697:8.)

Over the next few days, Wendy’s wrist pain resolved, but the pain localized into
her lower back and tailbone area. (Tr. 697:15-23.) She went to see her brother, Kay
Whittaker, a family nurse practicioner, and ultimately saw several other doctors and
therapists. (698:3-699:19.) The physicians treating her observed that she was suffering
from severe and intense pain in her lower back and tailbone. (Tr. 217:2-8; 344:6-10;
371:13-373:6;397:25-398:11; 519:15-520:1; 522:6-15; 573:23-574:17.) The pain
radiated down the back of her leg to her knee. (Tr. 217:2-8; 397:25-398:11; 540:11-
541:11.) Even after almost three years, the pain did not resolve. (Tr. 217:19-21.) Despite
incurring over $25,00