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JURISDICTIONAL STATEMENT

The Utah Supreme Court has jurisdiction over this appeal pursuant to Utah Code
Ann. § 78-2-2(3)(a), because this is an appeal from a judgment of the Court of Appeals.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

The issues presented on appeal are as follows:

a. Whether the Court of Appeals correctly reversed the district court’s
entry of summary judgment on Harris’s claim for negligence and
remanded that claim for trial?

b. Whether the Court of Appeals correctly reversed the district court’s
entry of summary judgment on Harris’s claim for breach of contract
and remanded that claim for trial?

For both of these issues, the standard of review is correctness. “When exercising [its]
certiorari jurisdiction, [this Court] review[s] the decision of the court of appeals and not

that of the trial court. On certiorari, [this court] review[s] the decision of the court of

appeals for correctness.” See Collins v. Sandy City Board of Adjustment, 2002 UT 77,

911, 52 P.3d 1267.

The underlying standard of review is provided by Utah R. Civ. P. 56(c). Under
that rule, summary judgment is appropriate only “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Utah R. Civ. P. 56(c). The court of appeals applied “the

same standard as that applied by the trial court.” Durham v. Margetts, 571 P.2d 1332,

1334 (Utah 1977). On certiorari review, this Court applies the same underlying standard,

but grants the decision of the court of appeals no deference.



These issues were preserved in the trial court for appeal. See R. at 118
(Defendants’ Motion for Summary Judgment), 140-222 (Defendants’ Memorandum in
Support of Motion for Summary Judgment, and Exhibits), 230-411 (Plaintiff’s
Memorandum in Opposition to Motion for Summary Judgment, and Exhibits), 467
(Minute Entry), 483-88 (Ruling), and 504 (Transcript of Oral Argument).

CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES AND RULES

Harris is unaware of any constitutional provisions, statutes, ordinances, rules, or
regulations determinative of his claims against Rick Albrecht or the Rick Albrecht
Insurance Agency, Inc. One state statute is relevant to Harris’s claims against State Farm
Fire & Casualty Company, namely, Utah Code Ann. § 31A-23-305(2). That statute
reads, in its entirety, as follows:

There is a rebuttable presumption that every insurer is bound by any act of
its agent performed in this state that is within the scope of the agent’s actual
(express or implied) or apparent authority, until the insurer has canceled the
agent’s appointment and has made reasonable efforts to recover from the
agent its policy forms and other indicia of agency. Reasonable efforts
include a formal demand in writing for return of the indicia, and notice to
the commissioner if the agent does not promptly comply with the demand.
This Subsection (2) neither waives any common law defense available to
insurers, nor precludes the insured from seeking redress against the agent
individually or jointly against the insurer and agent.

STATEMENT OF THE CASE

The complaint in this case was filed in Fourth District Court in Provo on May 18,
1998. See R. at 10. On or about May 3, 2000, Defendants filed a Motion for Summary
Judgment, and an accompanying memorandum of law. See id. at 118, 140-222. On or

about June 30, 2000, Harris filed a memorandum of law opposing Defendants’ Motion



for Summary Judgment. See id. at 230-411. On or about September 18, 2000,
Defendants submitted a reply memorandum in support of their motion. See id. at 416-57.
The district court heard oral argument on Defendants’ motion on October 11, 2000. See
id. at 467. At the hearing, in a ruling from the bench, the district court granted
Defendants’ motion. See id. On or about November 3, 2000, the district court reduced
its ruling to writing. See id. at 484-88. On or about November 17, 2000, the district
court entered a cost judgment in favor of Defendants. See id. at 489-90. On November
29, 2000, Harris filed a Notice of Appeal from the district court’s written ruling of
November 3, 2000, see id. at 491-93, and on December 15, 2000, Harris filed an
Amended Notice of Appeal in order to incorporate the district court’s November 17, 2000
cost judgment in this appeal, see id. at 500-02.

During the spring and summer of 2001, the parties briefed the case before the Utah
Court of Appeals. The matter came before the Court of Appeals for oral argument on
November 20, 2001. On April 11, 2002, the Court of Appeals issued its decision
reversing the district court’s entry of summary judgment, and remanding the case to the

district court for trial. See Harris v. Albrecht, 2002 UT App 98, 46 P.3d 241.

On May 13, 2002, Albrecht filed a Petition for Writ of Certiorari with this Court.
On July 5, 2002, this Court granted the writ. See Order.

STATEMENT OF THE FACTS

A.  Ken Harris and His Business Experience
Harris 1s an architect with over 35 years of experience in the field, having begun

his career in the mid-1960s at a firm known as Dixon & Long. See R. at 354. In 1981,



he was made a partner in the Dixon firm, after which time the firm was known as Dixon
and Harris Architects. Id. at 353-54. In 1987, Harris formed a separate company, known
as Harris and Olsen Architects, id. at 352-53, and, in 1990, the name of the business was
changed to Ken Harris Architect, id. at 351.

When Harris was a partner in Dixon and Harris, Mr. Dixon handled the business
portion of the partnership, including decisions regarding whether to purchase business
insurance. Id. at 353. After leaving Dixon and Harris, Harris handled such business
decisions for his own companies, but elected not to purchase business insurance in the
early years because the business was small at that time and Harris didn’t have much to
insure. Id. at 351. By way of illustration, at the time he began Ken Harris Architect in
1990, Harris was using materials inherited/purchased from Mr. Dixon that were manu-
factured in the late 1950s. 1d. By 1990, the inherited architectural equipment was “used
up” and “worn out™ and was of little value, and Harris did not see a need to insure it. Id.

Beginning in 1990, and over the next few years, Harris’s business grew and the
business got “busier and busier.” Id. To keep up with the growth in his business, in the
mid-1990s Harris hired several new employees, see id. at 345, and made a “tremendous
investment in equipment,” id. at 350. Harris refurbished the whole office with new
equipment, including new furniture, new desks, new chairs, new drafting work-stations, a
custom-built desk for himself, a new conference table and chairs, and new wall cabinets.
Id. In addition, Harris added to the office at least 30 framed architectural renderings of
work performed by the office over the years, each worth over $1,000.00. Id. Around this

same time, Harris purchased seven new top-of-the-line CAD drafting computers, two



plotters, a scanner, large copy machines and a new phone system. Id. The business had
undergone a “big change” from drafting on table-tops using T-squares and triangles to a
system of computer-oriented CAD drafting and design. Id. In Harris’s mind, this was
done to have Ken Harris Architect be the best architectural firm in Provo. Id.

In the summer of 1997, after all of the above-listed purchases and upgrades to the
business, Harris made the decision to purchase business insurance for Ken Harris
Architect. Id. at 330-31.

B. Rick Albrecht and His Business Experience

Rick Albrecht (“Albrecht”) received his insurance license in 1985, id. at 303, and
he has done business through the Rick Albrecht Insurance Agency, Inc. (“the Agency”)
since 1988, id. at 301. The Agency sells insurance exclusively through the State Farm
Fire & Casualty Company (*“State Farm”), meaning that Albrecht and the Agency can sell
everything that State Farm offers, but cannot sell anything other than State Farm
products. Id. at 304. Albrecht has personal “binding authority” (within his limits) from
State Farm for all of State Farm’s policies, including commercial policies. Id. at 290.

Albrecht has received training from State Farm regarding various types of
insurance policies, including business policies. Id. at 304. Because of his experience and
training, Albrecht believes he is a “skilled” insurance agent and is at least more skillful
than 50% of all insurance agents. Id. at 302-03. He believes that he is competent and is
qualified and knowledgeable to write and sell fire insurance. Id. at 275.

Albrecht acknowledges that, in addition to insurance coverage and products, he is

also selling service to his clients. Id. at 290. Albrecht agrees that, over time, his clients



typically learn to trust him and rely upon him, and to rely on the fact that he will sell
them competitive products. Id. Albrecht agrees that, as an agent for each of his clients,
he has a responsibility to do the following:
(a) fill the needs of, and get the appropriate kind of insurance for, the
individual client, id. at 289;
(b)  get the best insurance available pursuant to the instructions of the
client, id.;
(c)  follow-up with every client who has asked for insurance so that the
process is finished up and the insurance is in place, 1d. at 287; and
(d) to inform the client—out of “common sense,” if nothing else—if
they are ineligible for coverage or if the agent will be unable to
procure the insurance coverage, id. at 292.
According to Albrecht, he, as an agent, would “rapidly” notify an existing client if, for
whatever reason (such as, he had “[in]sufficient information”), the requested insurance
could not be procured, so that the client would not be exposed to a loss without insurance
coverage. Id. at 287,292,
C.  The Relationship Between Harris and Albrecht
In 1989, Harris’s brother-in-law, who was also in the insurance business, referred
Harris to Albrecht for his auto insurance needs. Harris’s brother-in-law highly
recommended Albrecht, and stated that Albrecht had a good reputation in the insurance
community. Id. at 286, 354-55. The first contact between Harris and Albrecht occurred
in 1989, and was a telephone conversation. Harris called and asked if he could place
insurance coverage on his automobiles. In response, Albrecht said that such insurance

could be procured. Harris gave Albrecht the information Albrecht asked for in relation to

the coverage, and Albrecht placed the coverage with State Farm. Id. at 340-41.



After that, Harris also ordered homeowners coverage from Albrecht, id. at 341,
354-55, and some time later, Harris also purchased boat insurance, R.V. insurance, and a
liability umbrella policy from Albrecht, id. at 342. Finally, Harris also purchased
homeowners coverage for his new home from Albrecht. Id. at 285, 333. Over the years
there were times when Ken Harris had four or five different automobiles, plus boats,
R.V.s, and homes, insured through Albrecht. Id. at 342.

Harris did not initially “shop around” for insurance coverage or pricing, because
Albrecht came highly recommended. Id. at 341. Even in later years, Harris did not
“quiz” Albrecht about the price of every policy he purchased, because over the years,
through their many dealings, Harris had come to believe that Albrecht would treat him
fairly and had confidence that Albrecht would timely obtain a good product at a
reasonable price. Id. at 329. According to Harris, the two men “rarely” discussed the
particulars of the various coverages Harris sought to obtain from Albrecht. Id. at 337.

As a rule, the relationship between Harris and Albrecht was almost exclusively
telephonic. Id. at 274, 331. The two “rarely met face-to-face, if ever.” Id. at 285-86,
336. The parties do remember at least one occasion where they met face-to-face, see id.
at 286, 340, but Harris estimates that 95-98% of all business between Harris and Albrecht
was conducted over the phone, id. at 340. Over the years, according to Harris, the two
men talked on the phone “every couple of months.” Id. at 325. Albrecht estimates that,

at least four times a year, he or his staff would speak with Harris. Id. at 279. All billings



or applications were by mail from Albrecht to Harris.' Id. at 285. Over the years, this
system worked very well for Harris and Albrecht, and was the same system in place
between Albrecht and Harris’s children, who also telephoned Albrecht from time to time
regarding their insurance needs. Id. at 284-85.

Harris described the relationship as follows: “I had a relationship with Rick; he
took care of me, . . . he worked hard to answer my questions. And when I had a vehicle
to cover, to place, he placed it every single time.” Id. at 331. Harris “would call Mr.
Albrecht and tell him what I needed, tell him I changed a car, I added a car, my child
wanted to insure a car, I had added a motor home, I had added a boat or I bought a boat,
tell him to place the coverage, and he would do it.” Id. Over time, Harris gained trust
and confidence in Albrecht. [d. Albrecht recalls that Harris did not have to ride or push
Albrecht to make requested changes, modifications or additions to the insurance
coverage. Id. at 273. Harris stated that “never once in all the time that we have done
business, not once have 1 ever had to call Rick Albrecht back and say, what happened?
Where is this? Where’s my bill? Not once did he ever give me concern to worry about
what I’d asked him to do.” Id. at 328; id. at 326 (stating that “I never worried about his

part of the business and what he should be doing, I absolutely never did that”).

" Over the years, as Harris received billings from State Farm on the various insurance
policies obtained through Albrecht, he paid them. Some of the billings were annual, and
some were semi-annual. Id. at 343. As a matter of course, Harris did not review each
mailing and/or billing for specific coverage or declarations from State Farm because
Harris “had an insurance agent that took care of that for [him].” Id.



Over time, it became Harris’s practice to listen to Albrecht’s recommendations
and to rely upon Albrecht’s knowledge of the product and of Harris’s situation. Id. at
339. Typically, Harris followed Albrecht’s recommendations. Id. Albrecht believed that
Harris and Harris’s family members trusted him, and that they had good reason to trust
and rely upon his expertise as an insurance agent. Id. at 273. In fact, Albrecht agreed
that, based upon the parties’ long-standing business relationship, Harris would be
reasonably justified to rely upon Albrecht to place coverage that was ordered and to
believe that there was coverage in place. Id. at 271, 273.

D.  The Conversations Relating to Business Insurance

Harris vaguely remembers that, on one occasion early in their relationship,
Albrecht brought up the subject of business insurance, and Harris asked Albrecht to “look
into it for him.” Id. at 335. For the reasons set forth above, however, Harris did not elect
to purchase business insurance at that time. Id. at 334-35.

The next time that the two men discussed insurance for the architect business was
in mid-summer 1997, after Harris had made substantial new investments in his company.
Id. at 330. Harris remembers this conversation as a “very short conversation” in which
Harris “called Mr. Albrecht and told him I wanted him to place business coverage on my
office and its contents, and he said okay, he would take care of that, he would come out
and look at the equipment.” Id. Harris described the exchange as a “typical
conversation” between the two men, in that, over the years, whenever “I had a need, I
called him, asked him to fill the need, and he’d said okay and do it.” Id. Harris stated

that “whatever [ needed, whenever I called on an insurance related item, I would call Mr.



Albrecht, tell him what I needed, and he would take care of it every single time. He
never let me down except for this last time.” Id.

Following this phone call and order to Albrecht, Harris felt and thought that his
business had insurance coverage. Id. Following the phone call, Harris was confident that
“it was over,” cross that off the checklist as “that one’s done,” “forget about that one.”
Id. “T had called him—I did my thing—I called Rick, told him to take care of it. He’s
always done it before, he took care of me every time, he would do it again.” Id.

E. The Fire

On December 1, 1997, a fire destroyed the building in which Ken Harris Architect
was located. That day, from the scene of the fire, Harris used his cell phone to call
Albrecht. During the phone call, Harris described to Albrecht the events of standing
there watching his building burn down to the ground. Id. at 320. During the conver-
sation, Harris asked Albrecht about business insurance coverage. Id. Harris said “You
placed that coverage we talked about, didn’t you?” Id. Albrecht replied that “We talked
about it, Ken, but we never did anything about it.” Id.; see also id. at 276-77. These
tidings “absolutely devastated” Harris, and he was in a “state of shock after that.” Id.

In this conversation, Albrecht said he would check to make sure that business
insurance had not been procured. Id. at 319. Albrecht called back within an hour and
told Harris that, for certain, there was no coverage. Id. Several days later Harris called
Albrecht and asked if Harris’s homeowners policy had any coverage for the fire, and

Albrecht looked it up and informed Harris that it did not. Id. at 318.



F. Elements of a Business/Commercial Policy

As stated above, Albrecht has binding authority, within limits, on all polices he
sells, including commercial policies. Id. at 290. According to Albrecht, who was relying
upon a State Farm sales brochure typically provided to potential customers seeking
business insurance (id. at 360-65), the general categories of coverage applicable to an
business office would be:

(a)  “office furniture” (includes computers, drafting tables); id. at 280-81

(b)  “valuable papers and records”; id. at 2817

(c)  “Property of others” up to $2500.00; id. at 280

(d)  “loss of income; id., and

(e)  “extra expense”, id.

As a State Farm agent, Albrecht has binding authority granted to him by State
Farm. Id. at 261, 263-64. If an agent binds a business policy and the total amount of
exposure to State Farm exceeds $100,000, then the Field Underwriter is notified by the
company to inspect the business. Id. at 244. The policy is “bound” and remains in effect
while the underwriter surveys the business to see if any loss control measures are neces-
sary. Id. at 243. If such measures are deemed necessary, then the insured is notified to
put the measures in place within 90 days or the coverage will be terminated. Id.

Using a damage summary prepared by Harris, State Farm’s Field Underwriter for

the Utah area, Dick Mirabelli, identified items that could have been covered under a State

Farm Insurance business policy. Id. at 239-41. After a review of each category, the only

2 Albrecht claimed to have a $15,000.00 binding limit, id. at 281, when in fact it was
actually a $25,000.00 binding limit as per the State Farm documents and the testimony of
Dick Mirabelli, the Field Underwriter for the Utah area of State Farm, id. at 263, 358.



ones that were questionable were any that could be characterized as personal property
and not business property. All other categories were deemed eligible and subject to
coverage. Id. at 239. General categories that were not questioned were losses in the area
of furniture (business personal property such as computers), loss of income, property of
others, and valuable papers. Id. at 239-41.

Using the same damage exhibit, Mirabelli next went back through the list of losses
and identified any that would require loss control measures, e.g., regarding the storage,
protection and back-up/copies of items to be covered under the policy. Id. at 239. The
area of “‘valuable papers” was identified as needing loss control measures, id., and there
would need to have been an endorsement on the fire-related loss of income, id. at 238.

Mirabelli explained that his own authority is $5 million (all coverages under a
business policy combined) under these circumstances. Id. at 261.

SUMMARY OF THE ARGUMENT

In mid-summer 1997, Harris telephoned Albrecht and personally asked him to
procure insurance for Harris’s architectural business. Albrecht responded to Harris’s
request by assuring Harris that he would take care of the request and would procure the
requested insurance. Accepting these basic facts as true, as it must for the purposes of
this appeal, this Court must conclude that the district court erred in entering summary
judgment in favor of Defendants, and that the court of appeals was correct in reversing
the judgment of the district court and remanding the case for trial.

Harris asserts two separate and independent causes of action against Defendants in

this case, and genuine issues of material fact remain to be decided on each one. First,



Harris claims that Albrecht (and, vicariously, State Farm) breached his duty to Harris by
failing to procure insurance that he promised to procure. As soon as an insurance agent
agrees to procure insurance for a client, that agent has a legal duty to follow the
instructions of the client by either (1) procuring the requested insurance, or (2) notifying
the client of the agent’s inability to procure the insurance. In this case, Albrecht did
neither—he failed to procure the requested insurance, and also failed to follow up with
Harris in any manner whatsoever, whether to gather additional information, to tell Harris
that the insurance could not be procured, or for any other purpose. Under these
circumstances, genuine issues of material fact remain to be decided by the jury regarding
Albrecht’s breach of duty. Therefore, the district court’s decision on this point was
erroneous, and the court of appeals was correct to reverse that decision and remand the
case for a determination as to whether Albrecht breached his duty to Harris.

Second, Harris claims that Albrecht (and, vicariously, State Farm) breached a
contract with Harris to procure insurance for Harris’s business. When Harris asked
Albrecht to procure the business insuran<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>