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IN THE UTAH SUPREME COURT

STATE OF UTAH, in the interest of
B.B.,

A person under 18 years of age. Case No. 20020404-SC
KIMBERLY and KENNETH SCOTT,

Respondents on Certiorari
(Appellants in Court of
Appeals),

VS.
SUSAN and GARTH HARDINGER,
Petitioners on Certiorari

(Appellees in Court of
Appeals).

HARDINGERS’ OPENING BRIEF ON CERTIORARI
TO THE UTAH COURT OF APPEALS

JURISDICTION
Utah Code Ann. § 78-2-2(3)(a) (Supp. 2002) grants jurisdiction to the Utah Supreme
Court to review of an opinion of the Court of Appeals by writ of certiorari. The Court
granted Hardingers’ petition for writ of certiorari by order entered August 29, 2002. Inre
B.B., 53 P.3d 1 (Utah 2002).
Hardingers dispute that the Court of Appeals had jurisdiction to review the decision

ofthe Juvenile Court. This is an appeal from an order of the Juvenile Court, and jurisdiction



over this type of appeal is conferred on this Court by Utah Code Ann. § 78-2a-3(2)(c) (Supp.
2002). As explained in Points Il and IV of this brief, however, the order appealed from was
not a final order and there was no appeal from the attorney fee order. The Court of Appeals
therefore lacked jurisdiction to consider the appeal.
DECISION OF COURT OF APPEALS

The opinion of the Court of Appeals was filed March 21, 2002. State ex rel. B.B.
(K.S.v. S.H.), 2002 UT App 82, 45 P.3d 527 (referred to herein as “Opinion™). A copy is
in the appendix.

QUESTIONS PRESENTED FOR REVIEW

1. Where couples who had participated in raising a child settle their competing
claims regarding the child by agreeing in court that one couple will be permitted to adopt the
child and the other couple will have ongoing visitation rights, does entry of the adoption
decree pursuant to the settlement preclude enforcement of the visitation portions of the
settlement? This presents a question of law and statutory interpretation which is reviewed
for correctness. L.S.C. v. State (In re Adoption of A.B.), 1999 UT App 315, 9 8, 991 P.2d
70, 73.

2. Does the juvenile court have jurisdiction to enforce its own valid orders, even
though it may no longer have independent jurisdiction over the child? This presents a

question of law which is reviewed for correctness. Department of Human Services, Office



of Recovery Services v. Child Support Enforcement, 888 P.2d 690, 691 (Utah Ct. App.

1994).

3. Where a juvenile court determines it has jurisdiction to consider an order to
show cause on visitation issues and denies a motion to quash the order to show cause, but
does not enter any order resolving all the issues raised by the order to show cause, is the

denial of the motion to quash appealable as a final order? This presents a question of law

which is reviewed for correctness. State ex rel. M.W., 2000 UT 79, 99 23-26, 12 P.3d 80,

85 (Utah 2000)
4. Did the court of appeals have jurisdiction to review a separate order awarding
attorney fees where the notice of appeal did not mention the order? This presents a question

of law reviewed for correctness. Jensen v. Intermountain Power Agency, 1999 UT 10, § 7,

977 P.2d 474.
CONTROLLING STATUTES

Copies of the controlling statutes appear in the appendix.

STATEMENT OF THE CASE
A. Nature of the Case. This is an appeal from a juvenile court order denying a
motion to quash an order to show cause. The order to show cause concerned violation of

a visitation order entered in a guardianship case.



B. Course of Proceedings and Disposition Below. The Scotts’ (paternal aunt and

uncle) petition for custody of B.B. was filed February 23, 1999. (R. 1-9.) Hardingers
(maternal grandparents') intervened (R. 41-42) and filed a counter-petition for custody on
May 12, 1999. (R. 49-57.) On June 15, 1999, the Guardian ad Litem filed a petition to
terminate the parental rights of the natural parents. (R. 134-139.) An order terminating the
parental rights was entered January 28, 2000. (R. 278-286.)

Prior to the trial on the competing petitions for custody (treated by the juvenile court
as also seeking guardianship of the child, (R. 529 § 6)), the Hardingers and the Scotts
reached an agreement that Scotts would be permitted to adopt B.B. in exchange for which
Hardingers would be granted certain specified visitation rights. Findings of Fact and
Conclusions of Law (R. 330-337) and an Order of Custody and Decree of Guardianship (R.
338-343) were entered on May 19, 2000. A Decree of Adoption entered June 5, 2000,
granted the Scotts’ petition to adopt B.B. (R. 529, 9 8.)

Scotts denied visitation after the adoption decree, and on August 21, 2000, the
juvenile court issued an order to show cause to the Scotts. (R. 368-369.) Scotts moved to
quash the order, asserting the juvenile court no longer had jurisdiction because of the

adoption. (R.392-393,370-377.) The juvenile court denied the motion to quash and made

' Although the Hardingers were the biological maternal grandparents of B.B., their rights
in this action are based on the stipulation reached with Scotts and approved by the Juvenile
Court after the parental rights of both biological parents had been terminated and before the
decree of adoption had been entered. At the time of the stipulation and order, B.B. had no
legal parents, and neither Hardingers nor Scotts had any legal relationship to her other than
as individuals who had historically been her caregivers.

4



other orders aimed at ultimately resolving the order to show cause. (R. 528-533.) Ina
separate order, the juvenile court awarded Hardingers their attorney fees. (R. 525-527.)

Scotts filed anotice of appeal. (R. 536-538.) Hardingers moved to dismiss the appeal
for lack of jurisdiction. The Court of Appeals denied the motion and deferred the issue for
plenary consideration with the merits. Following oral arguments on the appeal, the Court
of Appeals entered an opinion resolving the issues in favor of Scotts, with Judge Orme
dissenting.

C. Statement of Facts.

B.B. was born July 29, 1996. From the time of her birth until March 12, 1999, a
period of 31 months, she resided predominantly with Hardingers, her maternal grandparents.
(R.531927.) OnFebruary 23, 1999, while B.B. was still living with Hardingers, the Scotts
filed a petition in juvenile court seeking custody of B.B. (R. 1-9). On March 12, 1999,
B.B.’s mother signed a document purporting to transfer custody to Scotts. (R. 13-16, 528
9 1.) The mother later rescinded that document and explained she had signed it only because
she was mad at her parents, that she had been coerced into signing it, and she understood it
was only temporary (R. 96-99), but custody of B.B. was nonetheless transferred to Scotts.
Hardingers filed their own petition for custody on May 12, 1999. (R. 528 §2.) The parental
rights of the biological parents were terminated on November 23, 1999. (R. 528.)

Following participation in court ordered mediation, on May 19, 2000, the Hardingers

and the Scotts made an agreement to resolve their competing claims for custody. The Scotts



promised to allow future visitation to the Hardingers in exchange for which Hardingers
agreed to support the adoption of B.B. by the Scotts. (R. 529 99 5-6.) At the time of this
agreement, B.B., who was nearly four years old, had lived with Hardingers for the first 31
months of her life and with the Scotts for 14 months.

Seventeen days after the May 19, 2000, settlement agreement, on June 5, 2000, the
Juvenile court granted a decree of adoption to the Scotts. The decree did not mention the
visitation rights. (R. 529 4 8.) The juvenile court expressly found, however, that it would
not have granted the adoption but for the prior stipulation and order granting visitation rights
to the Hardingers. (R. 531 99 2-3; Opinion ¥ 20 (Orme, J., dissenting).)

Only nineteen days after the adoption, Scotts denied Hardingers visitation. (R. 530
9 22.) The initial justification for the denial was a claim of sexual abuse,” but the juvenile
court found this claim did not justify the visitation denial particularly after safeguards were
suggested. (R. 530 9 23.) Hardingers obtained an order to show cause seeking to have
Scotts held in contempt for violating the visitation order and seeking makeup visitation and
other sanctions. (R. 368-69.) In response, the Scotts filed a motion to quash the order to
show cause, claiming the juvenile court lacked jurisdiction to enforce the prior visitation
order. (R.392-393.)

On October 24, 2000, the juvenile court entered an order, entitled “Finding of Fact

Conclusions of Law and Order,” denying the motion to quash. (R. 528-533.) The court also

2Subsequent proceedings in the juvenile court, not part of the record, demonstrated that
the claim of sexual abuse was completely unfounded.
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entered a separate order, entitled “Order of Attorney’s Fees and Judgment,” granting
attorney fees to the Hardingers related to the order to show cause. (R. 525-527.) On
November 1, 2000, Scotts filed a notice of appeal, stating that they appealed “the ruling of
the Court on the Motion to Quash and Objection to Setting Hearings without reopening the
file.” (R. 536-538.)

SUMMARY OF ARGUMENT

The Court of Appeals incorrectly viewed this case as implicating the right of parents
to raise their child. The right of Scotts to raise their child was not impaired, however,
because Scotts voluntarily agreed to the challenged visitation. Rather, this appeal presents
the question of whether parties who have stipulated to a court order to resolve a lawsuit can
later avoid the stipulation and order simply because the parties have changed their minds.
The Court of Appeals erred in holding that the juvenile court’s enforcement of Scotts’
voluntary stipulation somehow interfered with Scotts’ right to raise their child. Although
permanency in adoptive placements is an important legislative goal, allowing parents to
ignore their own agreements does not promote permanency.

A court always has jurisdiction to enforce its own valid orders. The Court of Appeals
erred in holding that because the juvenile court no longer had jurisdiction to issue new
visitation orders, it therefore lacked jurisdiction to enforce its prior orders. Nothing in the
adoption statutes nor in the juvenile court statutes abrogates the inherent jurisdiction and

duty of the juvenile court to enforce its own order.



The order appealed from, by its own terms, was not final. The juvenile court held it
had jurisdiction to proceed, and ordered an evaluation as part of the ongoing proceedings.
The holding that the order was final departed from prior rulings of this Court.

The purported challenge to the attorney fee award is also jurisdictionally deficient.
Scotts’ notice of appeal did not include the attorney fee award. The holding of the Court of

Appeals to the contrary departed from prior rulings of this Court.

ARGUMENT

POINT I

ADOPTIVE PERMANENCY IS NOT PROMOTED BY
PERMITTING PARENTS TO UNILATERALLY
CHANGE OR IGNORE THEIR OWN VOLUNTARY
AGREEMENTS REGARDING POST-ADOPTION
VISITATION.

The United States Supreme Court recognized in Troxel v. Granville, 530 U.S. 57, 65-

66 (2000), that parents have a fundamental liberty interest in making decisions concerning
the best interests of their children without interference from the state or others. Utah
statutes, as recognized by the opinion of the Court of Appeals, grant adoptive parents these
same rights. Opinion § 14. The instant appeal does not in any way challenge the right of

parents under normal circumstances to make decisions concerning their child. The issue



presented by this appeal, rather, is whether parents are sovereigns able to make and change
those decisions at will without regard to their own prior agreements and court orders.

The Court of Appeals held parents are not bound by their own agreements regarding
the best interests of their child if the parents later change their minds as to whether the
agreement was in the best interest of the child. The Guardian Ad Litem and the Scotts urged
the Court of Appeals to take this position based on a claim that it was necessary to promote
the sanctity of adoptions. The public policy of the state does not, however, require the
avoiding of a visitation contract made in anticipation of adoption, particularly where that
contract merely provided for the continuance of an established relationship which the
prospective parents, at the time of the contract, agreed was in the best interest of the child.
The validity of pre-adoption visitation contracts is an important issue of law which should

be settled by this Court.

A. The holding that the juvenile court imposed a visitation order on Scotts is
contrary to the record.

The Court of Appeals held:

The juvenile court’s fashioning of a conditional decree
of adoption is not consistent with the above principles.
Furthermore, a conditional decree of adoption would impose a
duty upon the Parents that is not generally required of natural
parents; namely, that the Parents either make their child
available to visit with non-relatives not of their choosing or be
held in contempt of court.

Opinion q 16 (italics added).



The fallacy of this conclusion is that the juvenile court order did not require the Scotts
to make their child visit with non-relatives not of their choosing. Scotts agreed to the
visitation order. It was not imposed on them. Scotts helped choose the times for visitation.
Scotts agreed that the visitation be with Hardingers. Scotts’ attorney drafted the order.
Scotts agreed that the visitation was in B.B.’s best interest. (R. 338-343.) There was no
claim nor evidence that Scotts were in any way coerced to make this agreement. It was
entirely voluntary. It was simply wrong to hold that the visitation order “imposed” on Scotts
an obligation to make B.B. available to visit. with non-relatives “not of their choosing.”

Granted, the visitation with Hardingers was “not of [Scotts’] choosing” at the time
for enforcement of the visitation order. It would be a very dangerous precedent indeed,
however, to hold that a stipulated order is somehow rendered less voluntary and less
enforceable just because the parties do not continually reaffirm their desire to enter into the
stipulation anew. The fact that Scotts do not now choose to honor their contract does not
mean that the initial contract was not of their own choosing. Adoptive parents should
generally not be forced to make their child available for visitation with non-relatives, but
there was no force here.

B. An Agreement Is Binding Even If the Court Lacked Jurisdiction to Impose It.

Absent the Scotts’ preadoption stipulation, it is likely that the juvenile court could not
have awarded visitation to Hardingers postadoption. The lack of an independent basis for

visitation does not, however, impair the enforceability of the visitation right. The concept

10



that a court may enforce an agreement which the court would not have had authority to
impose is not new to Utah law. In Despain v. Despain, 627 P.2d 526 (Utah 1981), a father
agreed to provide support for two of his children so long as they resided with the mother and
were full-time students. He later discovered two court opinions which held the trial court
lacked authority to impose support past age twenty-one and sought an order vacating his
obligation to provide support past the twenty-first birthday of each child. He also relied on
a statutory change which clarified that the court cannot impose support past age twenty-one.
The court rejected his claim, noting the distinction between the statutory authority to impose
an order and the authority to enforce an agreement:
Defendant has failed to observe the distinction between
those cases involving the statutory power of a court in a divorce
proceeding to enter orders concerning support and those cases
in which the parties in a divorce action have settled their
property rights by agreement, the terms of which are
incorporated in a decree. The limitations on the power of the
court to order support do not limit the rights of a husband and
wife to contract with respect to the education of their children
as part of an agreement settling their property rights. A
husband, who has undertaken an obligation in consideration of
the provisions of the property settlement agreement which were
for his benefit, cannot subsequently complain that the court, in
the absence of such agreement, would have been without power
to order him to do so.
627 P.2d at 527.
The court further noted the inequity which would be inherent in allowing the husband

to retain all the benefits of his having made an agreement but avoid the burden of that

agreement:

11



Defendant has not urged any compelling reasons for
invoking the powers of equity to abrogate the property
settlement; nor has he shown a change of circumstances to
justify modification of the child support payments. Over a
period of three years the parties were involved in attaining an
agreement. Both made concessions in exchange for benefits.
... Itis a proper assumption that plaintiff settled for the sum
she received in reliance on the availability of additional funds
to assist the children, living with her, in completing their
education. It would be highly inequitable under the
circumstances of this case to permit defendant to retain the
benefits and be relieved of the obligations he assumed in his
bargain with plaintiff.

627 P.2d at 528.

Other courts have recognized this concept that a party may agree to and be bound by
obligations beyond that which the court could have imposed initially. In Kotler v.
Spaulding, 510 N.E.2d 770, 772 (Mass. Ct. App. 1987), the court held: “We are of opinion
that there is a significant difference between a provision for education rendered by a judge
pursuant to [the statutory provision allowing for support until age 21] following litigation,
and a judgment or order which incorporates and requires compliance with the provisions of
a bargained-for agreement.” The court further held that such a voluntary agreement “may
be enforced by means of a contempt proceeding.” Id.

By pretending to promise that Hardingers would have ongoing visitation rights,
Scotts obtained Hardingers’ consent to the adoption. The court likely would not have been

able to make the finding required by Utah Code Ann. § 78-30-9 (Supp. 2002) that the

adoption was in the best interest of B.B. but for the stipulation that B.B. would enjoy

12



ongoing visitation with the Hardingers—the Juvenile Court expressly found that that
stipulation was necessary for the court to have granted the adoption and that the visitation
was in B.B.’s best interest. (R. 531 9 2, 4.) It was only thirty-six days later, after the
adoption had been granted,’ that Scotts denied any obligation to honor their agreement and
allow visitation. Where Scotts already had the benefit they wanted under the agreement, it
is manifestly inequitable to shield them from honoring their obligations under the agreement.

C. Conditional adoptions are not contrary to Utah statutes or public policy.

The Court of Appeals held: “The juvenile court’s fashioning of a conditional decree
of adoption is not consistent with the above principles,” Opinion ¥ 16, apparently referring
to the legislative goal to prevent disruption of adoptive placements. Opinion § 14. This
presents an important question of state law which has not been, but should be, settled by this
Court: Does this State permit conditional or open adoptions? The negative answer of the
Court of Appeals to this question conflicts with prior decisions of this Court and of the
Court of Appeals’s own expression of public policy.*

In In re Adoption of Halloway, 732 P.2d 962,972 n.11 (Utah 1986), this Court noted

that “[a]n innovative approach to adoption, called an open adoption, is gaining increased

’In light of Utah Code Ann. § 78-30-4.15(2) (Supp. 2002), which provides that a
“fraudulent representation . . . is not a basis for . . . vacation of an adoption decree,” and
Utah Code Ann. § 78-30-4.16(3) (Supp. 2002), which states that an “adoption may not be
contested after the final decree of adoption is entered,” it would have been very difficult for
Hardingers to have undone the adoption at that point.

*The decision is also squarely at odds with the Juvenile Court’s finding that the visitation
was in the best interests of B.B.
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recognition among professionals in the adoption field and may be suited to this case.”
Notwithstanding this favorable reference by this Court to open adoptions in 1986, the Court
of Appeals has now held that Utah law precludes the post-adoption enforcement of any pre-
adoption visitation agreement or order, at least where the agreement arises in the juvenile
court’. The statutes and cases do not support this ruling.

The adoption decree was entered barely two weeks after the visitation order. The
juvenile court held it would not have granted the adoption if the parties had not agreed to
the visitation order. (R. 531 99 2-3; Opinion 920 (Orme, J., dissenting).) Under established
case law, the visitation order and adoption decree must be considered contemporaneous, and

the later adoption decree did not bar the prior visitation order. Stubbs v. Hemmert, 567 P.2d

168, 169-70 (Utah 1977) (the determination of whether or not merger occurs depends on
whether the terms of the earlier contract are collateral to the subsequent document, and
“depends to a great extent on the intent of the parties with respect thereto.”); Shields v.
Harris, 934 P.2d 653, 657 (Utah Ct. App. 1997) (“when two agreements are executed
substantially contemporaneously and are clearly interrelated, they must be construed as a
whole and harmonized if possible”) (quotation marks and citations omitted).

It is important to emphasize the context in which this issue arises. Hardingers and
Scotts had competing petitions seeking custody of and guardianship over B.B. Scotts had

recently obtained physical custody of B.B., but historically B.B. had resided in the Hardinger

The court’s logic would apply only to juvenile courts. Pre-adoption visitation orders
would continue to be enforceable in district court. See Point II at page 17.
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home. (R. 531, 927.) To resolve the competing petitions, the parties agreed that Scotts
would adopt B.B. but Hardingers would continue to have visitation. The Decree of Adoption
did not, therefore, change the existing placement of B.B.

In situations where the existing placement does not change, public policy (and the
best interest of the involved child) favors continuing, not terminating, existing bonds of the
child:

Furthermore, in home placement cases, like the present
case, we emphasize that there is no need for the state to inter-
vene on behalf of the child and cut off the rights of the natural
father to ensure immediate and continued physical care or
uninterrupted bonding of a child to its new adoptive parents,
because the mother continues to fulfill a parental role. Espe-
cially when the mother and child live with an adoptive
grandparent under circumstances which will remain the same,
allowing a father to continue to provide financial support and
maintain his relationship with the child has the potential of
benefitting, not harming, the child.

T.S.v.L.F.,2001 UT App 183, 920,27 P.3d 583 (citations, quotation marks, and brackets
omitted).

AsinT.S., the instant case is a “home placement” case. B.B. had already been living
with the Scotts for a brief period, and while living with the Scotts had enjoyed ongoing
visitation with Hardingers. Prior to that B.B. had lived with Hardingers. The Decree of
Adoption did not change that placement with Scotts, so public policy clearly favors

promoting B.B.’s best interest by allowing Hardingers to continue their relationship with

her.
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The one thing that all of the evaluators agreed on in this case was that Hardingers
were important to B.B. and that it was in her best interest that they continue to have
extensive visitation rights. Scotts willingly stipulated to those visitation rights in order to
procure the Hardingers’ cooperation in the adoption. Although Scotts now want to renege
on their stipulation, nothing in the statutes or case law shields them from being required to
comply with their agreement.

The juvenile court also focused on several Court of Appeals opinions which hold that
the visitation rights of grandparents end upon termination of parental rights. Opinion q 13.
This principle has no application here, because Hardingers’ visitation rights arose by
agreement and court order, not because of their status as the biological grandparents of B.B.
The parental rights of the biological parents were terminated on November 23, 1999. (R.
528.) The visitation rights at issue in this case were created by stipulation and order on May
19,2000. At that point, neither the Scotts nor the Hardingers had any legal right to visitation
by reason of the biological relationship, but only as historical caregivers to B.B. Cases
which hold that biological grandparents have no post adoption visitation rights therefore
have no application to this proceeding.

POINT II

A JUVENILE COURT HAS JURISDICTION TO
ENFORCE ITS OWN ORDER.

The Court of Appeals determined that the jurisdiction of the juvenile court over B.B.

terminated when the adoption occurred. The court extrapolated from that conclusion to hold
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that the juvenile court lacked jurisdiction to enforce its own prior visitation order. Not only
is it bad policy to hold that a court cannot enforce its own order, but it is contrary to the
juvenile court statutes and not supported by the logic of the Court of Appeals.

The Court of Appeals held:

In reading the statutes relating to child welfare
proceedings and to adoptions so as to harmonize them,
we conclude that the juvenile court had no jurisdiction
over the Parents or B.B. after the adoption took place.
The statutes share a common goal of providing stable,
permanent homes for adoptive children and allowing
these newly formed families to exist on the same basis as
all other families. Hence, once its basis for jurisdiction
ended, the juvenile court could not assume jurisdiction
over B.B. until and unless the requisite statutory
requirements for jurisdiction were reestablished.

Opinion § 15.
This quotation illustrates that the Court of Appeals was concerned with the concept
of open or conditional adoptions. Rather than squarely holding that conditional adoptions

are invalid (something which should be left to the legislature, Utah Power & Light Co. v.

Provo, 94 Utah 203, 250, 74 P.2d 1191, 1211 (Utah 1937)), the Court of Appeals strained
to construct a jurisdictional bar. The logic of the Court of Appeals cannot stand scrutiny.

The fallacy of the court’s reasoning is evident when one considers the validity of a
pre-adoption visitation agreement made in district court. District courts have jurisdiction
over adoptions except where the juvenile court has terminated parental rights, Utah Code

Ann. §§ 78-3a-104(1)(0), 78-30-7(1) (Supp. 2002), yet are courts of general, not limited,
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Jurisdiction. Utah Code Ann. § 78-3-4(1) (Supp. 2002). Had the visitation order here been
entered by the district court, there would be n<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>