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STAT BUT 8 PACTS
An Inforostion charging fsul Suddy St.
CGlair with the erise of surder In the Tirst
decrre- wag flicd on Se st her 14, 1953, A
motion Tor chunge of venue wag filed with
the Unurt on Septe vor 14, 1933, on the
araunde that & falr and !mpartial teisl
eould not be had In Toooles County., T0is
motlon wen, by the court, denied, and a plea
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of not nullty was entered by the defendant,
and the case gawme on for trial on Jamwary 12,
1854,

The Jury was duly ispaneiled and sworn
to try the gese, and the State proveeded o
ol fer testioony in supiort of the charges of

Tirst degres murder as alieced in the inlor-
matlon.  Such testinony diseleosed thnit Paul
¢, Clair went to the howe of the deceased,
Vesta Wittie, et sbout 1413 A, M. on the
morning of July Sth, 1833, There is & cor-
flict os westi-ony as to Just what ocourred
Lhere, Bub IL is certain thet UYrs, Yitthe was
shot two tizes and died from these wounds gt
about 11:05 P, °. that same day.

"o Sam J. Yalters testificd for the
State thet the defendent hed come to his Lo
the nicht before the siooilng,  orreved &
cun and shells from hin, telling Lin he was
aoing Lo go tur-et shooting with g friend.
{Re 10)

Patricia Witthe testifled that she had
known defendant aboutl one vear, that he had
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hosrded with the Witths fanily fof some
tiow, tha lezt tloe Deing aboul Tanke=
niving of the sreviosus year. She furthor
testified that on the night of July SLth,
1853, she had o date In the carly part of
the cveninn., She retorned home ghout 11130
Fo ife, tallted with Twer mother for av . .lle

(R, 20}, and she went Lo Sed in the roon
where she and hep polher usually slept,

She was lster swakened by hier mother saxing
"y God, Yaul, don't.” She then saw defendant
gt 3ot Tpon the oot of Ter motherts bac {(R.00)
She went over Lo bis and srelved his hate,
and her mother, the Jdeceanc?, oot out of

bed and started hitting Panl. Patricia‘’s
alder ety , Bayion, ressonded to Vesta's
coll, and took 'he gum vy defendant, holow
ing in on hire Dayton told "=r to oo set
the ".22, the shot pun. Thic she did,
losded it, and tioh it to Devt . Dayton
told her to oo get Oruce Sagers, the next
¢oor nelohbor, wnd to tell hix to call Fay

3 ) p ) ; . - o
Giliete, the sheriff. T is s o d14, and
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the front oroh. Thﬁ‘ﬁ@f&mﬁaﬁﬁ'wma DO °
She went in to her pother, now In bed, whe
acited hep 15 she had eall-d the ambulance
or doctsr.  Upon being i4 no, Vesta, the
deceasc”, aghed hepr Lo oo esll then (. 20).
She ran gooin over Lo Sacers, and v. Seoers
inlorzed mor that the sheriflf hed talen eare
of that. ller cother then fold her nol Lo go
to pleces, that she had to take care of Don,
and told her to kise her, and ﬁw&ﬁ said goade
brye

Davion Wittwe testified that about twoe
days efore the shooting his mother came in
ar? got him out of bed durlne the night, and
tol® hi. te go eall the zheriff, as Paul was
there. He went into the htitchen, whepe his
nother and Paul were. Pawul wept seing for
Lae eys Lo bis car, which Vesta had tahen, and
Vesta tole hio she could not glve Lther to hi-
witil the ploriff not there, A geuflle onw
sued, during which Vra. Yibtne ’Mﬁ Foul two
or theree tir~s over the hesd with g PORET o
(R, 20)
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On the nioht of July 5th, 1953, Dayton
retiresd about il P. Vs He was swaicned
about 1830 A, 1, by Fatricia‘s screaninc,
oo entering his mother's bedroom, he saw
hig mother and Pateicia cropeling with the
dersroart, who then sat down in a rocuins
cafr.e e took the nun from defendant, who
then said, "Go ehesd snd shoot me.” Dayton
pointed the gun at hix, puiled the trigoer,
but the sun ois~fired. e told “airlcla to
et the 22, held this on defendent sfter
getting 1L, during which ti~e the defendant
rereated:y kept savisg, "Os shesd arnd shoot
me." (R 41} Delfordant finslly walued oub
throush the hitchen. A brotier of Pat and
Dayton then cave §r, and Davien instructed
niim Lo aet the shotouny “e then Tollowed
Pacl with both gurs, and ook & shob st the
car In which Paul wae pulli-g away with the
10 ik 62}

At tnle time fetricie returnod froo
Sagere', oo¢ then 1-forned Da ton that hisg

mother had been shots Dayvion hud not hnown

o ysoyed By (hds: inngg $arypnLdbmary Eynding g digitigion prgvided by the gnssitute of Museungyand Library Services
Wrdb Che gl By gl e pepigg i

Library Sérvices aiid Techno 0gy Act, administ#réd e Uttt StatEitary.
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went in to hor, tried Lo €ooiort er, and
found 8 bullot hole in hee ohest end abpdmeszn
{#, 42},

Ur. Wallace Jotmoon testified on bebhslf
of the State that he cxa-ined Ups. Pitthe
eariy in the woralng of July 8th, 10773 that
he Thond twe wounds having the appearance of
bullet Polcey and t ot she was then in eritical
conc i¥ianm, She oxpired that seue day at 11303
P, Yo He stated in hig opinion that desth
resolted feom cunshot wounds, {(Me laitor roe
moved the tws bullets from the body and
turned them over to Lhe sheriff.) {(R.55)

‘J@w?ﬂ Vit , 8 winor son of decessed,
tegtificd thot he {redquently weut huntlap
and shootling with the deferndant. (K. 38)

re Oruce Sogers, o onext dood nelchbor
of the Wittke's, testifled tha! he heard
wint e tiought were Tirecrachers, early in
the -oralng of July &th, 1953, He then
heard screa inn, snd saw Petricla running
aver to hig house, She called ut, Yip,

Beper-, rrol has ohob mobher,” {([H.00) He
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ealled the sherlff, and the . went sver to
the Witths home., ¥Fhen he want in te Vesta's
vedroon, she sale, "Druce, before 1 vass out,
1 wovl 1like vou to lnow whet Paul said to
e, e ot im, flashed on the lioht and
said, 'Yeste, this is pav de-', and begen
firins at me ™ {8, 63) She also asic
¥p. Sagers o c¢all the dectsr and antulnnce
(ii. 53}, and to try to gulet the chilldren.
tre. James We Pari, doouty sherifl of
Tooele County, testified thet he exanined
the beck sereen door of the Wiltihe home, and
found that 14 ad been cut nesr the latch.
Tr. Fay Gillete's testi-ony rar o ithree
different cccesions. First, he tesiified
thot he pfcked up the defradant g nrily after
he had been besten over the hend by the dew
censed wit & oker, and that In hiz avinton
he was drunk at tic tise, He Further tostie
filed ther while he was tahing the defendant
in to Teonle to bave his head stitched and
bandaged, that defendsnt sald he wo id ret
even with that smart little son of @ bwews,

L%Aj&.{mzﬂ Qam/m\ Ma z/nﬁm at (z;/é v thig, I stitu 0/ Muyseum and Library Services
V Library Services and Technology Act, u(/mmlﬁéjf‘é he Uik Std 11/71‘% A o
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for Vests. Delendant sals Vesta swed his
some money, that he had dome g lopvor lop

ner and Ugvion, and that there would be a
pay day. (R. 72)

He niso testilied thet Vests hmw oo
munfeated to hWilo af threats helins swde upon
her by the defendant, and that she was worried
about her and er childrents welfare (k. 73},
T is testinony was atrichen out, bHut 1L fo=
nafns {aportant for the surjoses of thig ap~
pesl, - wlil be discussed later,

Upon arriving at the Witike hone Lhe
nioht of the shootino, he Tnond Vests in
ved with tws Sullet holes in hep booyve Thers
were siso Lhullel holes gt the head of the hed
and In the east wall of the bedroasm. Mg found
& cun on the bed with Tive shells in i1, three
having boen Tiredy and the one wnder the (iring
sin ewi. Leen hit by the ficing nin, byt
realnine Intect, (P, 78)

“re Jack Tedrow, ealled by the delonge,
tentified that hw exa-ined delendant on

“etoher 14, 1033, and that he found & lurge

;i;mp/ /7_\%’.@ vumlu}m Il”&)&L ﬂ/&%l d ﬁ.‘ulmﬁ;%h (/%? /l/n te of Museup, d%}{‘ilrm\ Services
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being asked what the effect of sueh a blow
sdeht Lr, he reslted, "Fron the frtollectusl
standoolint it could res:lt in ooor abllity
to concentrabe, & o0 memoPy., &nd poor
Judorent,  From the esotioral standssing

it could result o hypereireitanility oo
the merson docsntd have =iz c-otlonsd
contral e ordingrily hes.® (. 88)

The defendant took the stand In his
own beralfl, and testified that he went to
the vitthke home, in res onse 1o ¢ telephone
esll from frs. Vitthe telling hin she wented
to see hi, pon arpiving there, he went In

hrogagh the %miﬁ “ad back sereen Jd oor, Jdide
nlt Tind “'re. Yitthe in the Mitchen on the
love seat vhere she usuelly —et him, so
went In Lo her sodroaome He switched on the
linht, and 'rs. Yittke said, "1 see you
firally serived” . (A. 111) o ssked what
she wnricd Lo see him about, ard she foe
forzed i~ thal s'w wanted to forset about
the beatire on the head, and go back on the

cond!Ltions Lhey had roviouslye (. 118)

Lefendant | ¢ h b b lantt
Sponsored by the sa] Quum(\ Im\ Il’/guift Fz/l7< ing i)‘l t/l Ill (lll()l7 pm\/( ed by /1 /11\?%(?7‘ zmcmc l[?/#\@l”l((\
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thiss that everyt ing was finlshedy thot

he didn't want snvihing more Lo do with hor,
He tn’nred “or that she coul” add the 31530
it took to sew up his head to vhet she already
owad Bi-. She eswd i he was couning back

4/, 112, and he sald "o, Vesta, 1 think
ti.ts Is cay day for uwse I think we arc
settlcd.” To this she sald, "1 don't owe

vou 8 thing, Taul, you have been ¢o pletely
paid up = do you rawcbert” (K, 112} De=
fendant then testilicd Uzt he gathered lron
that thet he had been buving hile favors, end
from ther until he found hinsell sitting on
the edge of thw chalr, with Usvion standing
over to the right of hiw, and the sun lylng

an the bed, ho rosembered nothlog. (K. i13)
He testifled that he dossn't rescuber Davion's
picking the gun up, sointing 1% at him and
pulting the trioger, nor Pat's pulling his
hale, «or Vestats hittine Wee, {0,114) o
left in “Is car, and later that aftorroon was
arprehenced by the shepriff, having returned 4.
the vicinity after delng to Wendover, Ubah, an

e It rze \
spmﬁwf&\a@u Ehlﬁﬂ;h!' I,ih‘/i_‘& Eundlg&){}/}iii:m/on provided by the Institute of Museum and Library Services
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STATEERT OF TRROAS
i

The Court eprcad in gllowing witness
Fao Cillete to testil{y concerning @&n slluged
eonversation containing thrests, nade by
deferdant to decgased.

it.

The Court erred In sllowing the wilnesgs,
leuce Sagerea, to testify corcerning statemenis
the deceased oade Lo nim shortly after the
shooting.,

111,

T Toupdt erred in falllng te vocoorize
the fnaduisslidility of the testizony glven
by gherlff Fav Gillote, concerning statenints
the decuansed made to him shortly after the
st.ooting.

Ve
The evidence wap insufflcie t to supsort
the verdigt of the urv.
ARGALET
i.
T COURT EREED IN alL WInG WITHESS FAY
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CORVENSATION CoRTAIRING THAEATS, WMol 3Y
DEFONDANT TO DRECEASL . {Speclllgstlon of
ETror e b

Tue Oourt croud in adeitting over dew
fendant's objcetlon cortaln heargay ovidence
“fiered by the Slate, viz., state sents attrisut.
ed to the degeaged In an allosed conversetion
with Sherifl Fay Gillate on the night of July
Gth, 1988 (k. 73} . After suwch hearsay evidence
was adnitted, the Toupt forther arred in falle
Ine o odoorish the Jury to disregard 1L, and
later, {n refusin- to ¢ive a special jnstructis
concer~ing it, 8% requested by defsnse counsel,
to which except!isn was taken (R, 181).

The State guestioned Sheriff Vay Gllicte
(e 73}, B8 o 8 conversation he had with
ﬁ%ﬂm&%é o the nb oot of July 5, 103, The
Snepiff way asted, "Woy did she call youl?"
He auswored, "Ohe was worried, worrjed sbout
hor welfare and her ohildren'e welfare." The
State then nshed, "Why wes she worried?® At
tiis volnt oblection was wede e to the Jguestio

and notion was made to strike the convepsation.

Spr)n\mrd /n the JJ Quum(\ Im\ Il/n ary. undm /m dig Ill (lll()l7 ;77()\11?%7\ the ﬁ/l!lll( 0) Wl/\(um cm}/ /al\‘buw((\
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The sheri P wag allisved Lo gonbtinug @8
follows: "She told me that she had been
calles at work several times fron facl B,
Cleir, at .vost once from Balt Lake by Paul
Ghe Clzir, and otlop times in which she had
hoen thyestensd and she wag agitated end
worried, « « and she wag vworried guite a -reat
dealW”

Defense gounsel moved Lo sirike this
teat! wony, and the State joimed in Lthe sotlon,
statinn that 1t Joinsd aleo in defundantts
sreceding otlon to steike. The Court wede
no ¢omment econcerning this motion or the
sreceding motion or the testi-ony against
wtich the ~otlons were directed, and the State
then enntinued ite examination of Zherif?
Gillete. Thus, the Court erred, first in
adunittine riff Clilete's testinony as to
nle allessd comvercation with deceaged: and
second, ko felidng fhen to ad onish the Jury
Lo disregard that testlinony,

in t'o case of State v, Nichols, 106

Utah 104, the Cowrt npante® a new trial

Sponsored by the S.J. Quinney Law Library. Funding fOF &fgitization provided by the Institute of Museum and Library Services
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because error was coxsitted by ad dtting
hearsa evidence in & secon? denres bhurglapy
prosecution. Hearsay eviderze wag introduced
as Lo 8 corversablion onlice of fleers had with
8 certain seprty reogrdine cartong of cinareiteos
witel with g 32 eniinre lovs revalver were
the sublect of the bursisrs. The offlcer
testified that his inforount told Miv about
deferdantts petting the clrooreties, and then
nettling him to sell them. After the sgle the
procesds were eplit with the Jefendsnt. On
the cesis of the identity niven In thet conversas
tion, the nolice lcested tre defendart in 8 ‘
hatel roorm with & worsn and another san, aod
found there alaso Lhe gun which with the
cipareties congtitubed the burolary. Ubjection
was rade to L.ls testiosony and was overtuled
by the Court. At the conclusion of the tesbie
mony the worrt did eusialin the oblectlon and
grented ~ motion to strive, Thds Court beld,
&t naco 1048
"The darane was slrec 'y dme b this
Incoupetent testlimony s ovidenced by

detallied exa ingtion of sll Esati ony
and Lhe verdict of the jury. Even nad

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the trial cowrt exslelined th iz ine
congetoney o the Jury, and instyroo teod
ther gunrossiy to digrecapd 1t, It is
doubtiel thel tie Injurious of ect
eould have bewn ovepooie,

It wiill be noted that the prejuwiice which
has resolited to the apoellant in Lhls case
{s creater b far than that which resulted
to the defendant {n the lust cited cese, since
here & cosdtal pusishment is involved.

Tl testioony not only vrejudiced g sub-
stential right of the defendanty the weloht
wrich most have bheen aolven to it by the jurors
obwlously affected any consideration which
they vove 88 to g recoverdation of {mppizans
ment rather than the desth penaliilv.  Such
evidaence ol threats ailrcedly =mpde by the
defendant o the deceased coold have acted
in no ot or way thes to Incite the Jescions
gnd rejudice of the Jury soalyat the defendant.

Counsel here urgenlly contend that this

testi-ony has wrongfully and oreatly prejudlced

the riohts of the defendant, and the onldy revedy

svailable to Bim Iz tw cranting of & new trisl.

- 15
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ii.

THE COURT EREED In ALLOWING THD WiTe
NESS, BRUCE BAGERS, T0 TORTIFY COHUERIING
STATEENTS THE LECPASED «iDE TG ‘%iisg,;, SHORTLY
AFTER THE SHMOOTING. {Specification of Error
Ha, 11.}

The terial court cermitted witness Oruce
Saners to testify concerning statemsnis the
deceased allegedly made shortly after the
shooting had scourred, The defondant obe
Jected to the oreozepntalion of this eviddnce
(R, 72}, on the srounds that the proper foundsw
tisn Tor Zoing declarations had not been laldg
but the Court allowed the testivony in as &
drine Jeclaratlion.

The testimony Lo which objection was “ade
is 88 Tollowst "lruce, before 1 samns out 1
would 18:e ou to unow whal Yaul sald to we, i
ene in, flashed on the 1I-ht und said, YVesta
this is puy day' and becan Tiring ot me. (K3
Tis statement was alleced tn have been wmede »y
deceased shortly after the shontlng, Just after
Bruce Sagers, the next dror relighbor was Sune
Sponsored by the S.J. Quinney Law Library. Funding /r;I digitization provided by the Institute of Museum and Library Services
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deceaseds daughier.

It s fundamentel Lo our svsten of
Jurigprudence that a dying decloration, in
order to be adolssible into evidence, nust
meet certalin ricid and evacting tests. inless
sue o teste and redguiressnie are Tally wel, the
eourts universsily hold noeh evidence non-ad-
migzinle, since it is hearss ., with no adeguate
safecuars ©or eduigsion. The leats to be met
are as Tollows: (i) T'r sletesents nust be
thone of deceased {(in 3 honicide case where the
desth ¥ the declarasnt i3 ithe Sublect of the
charnnd g {2) the circumstances under which the
statenonts were made wust be showng (3) the com
dition of the ivnlured perssrn must e showng
{4) 1t =must be shswn that the declarant was
congcliouvs at the time the statenment was ade;
{5) T state onte nust have been nade w ile
the deciarant was under g sensg of Inpending
dent” and while entertaining no hope of row
covery.,

Tounsel for appellont contend that req ire
ment nunber five zs net been mel, and, thepra-
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for 8 dring declaratlisn. In this pespect,
counsel for sppellant fortbvr conlend that

t e adolisstion inte evidence of this tesgil ony
wvas oretudTofal to the aooellent, since the ol
ot vr evidence concerning wiot happencd while

the deceased and s pellont were in decessed's

bedroo, came from aprciiantts testisony, which
is materinily €if crent fron deceasedts testle
mony and wideh gould not have wpheld & verdict
of first-denres nurder,

The dving Jdeclaration exegpiion to the hes
sar pule was Tirst Sorn beezose 1L was gon~
gldared that g erson aboudl to dis, amd who Ly
he was aoin: to dis, i3 less llokly to falsify
ig gtate o ts than g person heaving & hope of
recovery. It has besn seld that this aols the
8w as an oathy and gives the slalerent made »
deroe 7 trepbhlolmess.

Hueh 11tigatisn has arisen over Lhe guestl
as to whether or not there was & sense of ine
pendiag death; whether oF not the deglerant
krew the "flnoer of desath™ was upon hilmg
whether or not the deelprgnt hed sny hope, whal

\ 3 & ) . . . . . . 3 .
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Warren an Homogice, Vol., 3, Ve 7, states
the universsl rule in this area!

"gavidut gorstiing wore muast supsar
than mepe Teasr on his pert that
feath might be the result of his
injurles, or & mere belisl that

e would ultismately 9le therefron,
He must have o iir*@‘ that <death
was lapending and certging that s,
that it would certai-ly come Trom the
effects of the injury Inflicted uwon
Bim, thet it was mear ot hand, and
wioht 8t any moment @&iz& 24;

in the ggoe voluze at P. 13, Yarren
forther states the rqale o bei

*Te render <¢ring declarstlions come
setant g8 svidence, Lt ~usl appsar
that the perzoen sehlng thewm 41d so
ot Qﬁly unde? 2 gsense of luopending
éﬂ%%h, Dub while entertaining g
none of recovery.”

To this stetenment, Warren cites supsortin

cages ron twentye~nine Jurisdictions.

| Tro eosurts have stironcly enphaciged the
urrent need for tiis reguirement of & hnow-
ledne af Lopording death in the declarant at
the tine of the makins of the statensnt, in
order to qualily 4t a8 o 4 ing declaretion,
The Calllornta cose of Feonle v Hodgdon,
35 Cal. Y2, 3¢ Am. Hep. 30, 13 tooical of

all the woll~decided ocases on Lhly polint,
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1 L0009 €8¢, %e 8L1e08d GVING G8CIBErBLIOn
was roduend to weiting, and the writing
affered as svidence. The coupt held 1t not
to be ad-iseible, since the statenent seid
"Believing 1 en very near death - ¢ %%, The
corurt pointed out thet & wmre Delief would
not sufiice. The case of Snith we Conons
wealth, 113 ®v. 18, 28 By, L. keo,, 227, 87
e e 32, Turthor substentlates Lls doctirine
by saving that an expression by deceased of
belicof thet he woulg not regover, {8 not ade-
miseivle, The following cases supsort the
doctrine that the beilef of tie declarant
reqoisite o Lthe adnmigsihility of his statee
geiit &% & Jying declapsation wust resc: bthe
potnt »% certalinty that all hope of Pegovery

g oon

&

%
L d

8. 0. Ve Pallon, 208 jsss. 404,
183 M, E. 68y

e Wilkioson we State 143 :«%iﬁﬁu, 3;2’”’}»,
108 . 211

e %tate ve John won, 118 o 491,
24 S W,, 209,

1t iz of necegsity very ¢iflfculs to
deterine what vigwsoint 2 now decessed
pergson took of nhilg condition at a olven tine.
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if the deceased porson has made an allipa=-
Live statenent &% to his certaln bhelief of
Impending death, sach as, "I a» a dead oen”,
opr "1 krow 1 will not recover fron this
wourd®, the .robler is over. But too often
as 1g the case here, the view that the
deceased 4fd take pust be asceriained fro-
sther statennts and asts, which sll too often
are a blguouvs and ceseble of divers Inter~
arctations. It is when dealing with sueh &
situgilon that the orobles becooes aculos
Such 8 condit! o did exlst in the case of
Peoyle wo Sanchez, 24 Cal, 17, wherein the
decessed made no statement as to his view of
Ris eontition. There the facts surrounding
all the deceased sald and Jid had to be
loohed at Lo deter-ine the adwiszibliity of
the steten nt. True, the court held the
state-ort aduisninle, after sinting sut that
the wounds were ovidently ~ortals that he was
unasble to convopse exce bt oo 100 rvais, and
ther with cuch 4if0ficult - and paing that his
phoefeinn yneguivocably tolst hin he “ad

aoms.utely no howe i pecovervy and that he
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had sent for & priest to recelve the last
effices of his ahurm%, aopointed Tor bhe

dudne wiv, But in recelvine this, the

court suphatically soints ont Lhe goncluslves
nesg of the voguirensnts vhlceh nust be sety
the necessity for gn apneararce Lhat ithe dew
ceased inew he was about o die, and could not
recover. e court polnts ut the dancer of
such testimony T the poyuvivenents ars ot @il
present at eoe 342

"Tuis specles of testl-ony should
slwg s he recelvod with the greatost
cavtion, and Loos much care can not

be sheerved By the courl In sorutinising
the primary focts ucon which jte ade
nissihlliity is granted., Ko person

i entirely exe pt fron g disposition
Lo excuse and Justify his own emnu\mt
or to Infliict venrzance uwinn one gt
whone handg he hos w&ffﬁm&d a revious
wrongy and In the sve of the lov, this
prociivity iz preswecd, in cagses live
the rogent, to be overcume and aiimnﬂad
@”Iy B the presence of zlioost luomedinte
dentt, An undoubting heliel existin-
In the =ind of the @&va”ra;ﬁ, gt the
ti -« the declarstions are mgde, that
therafinger of death fs upon hio v i3
{ndisoensgile to thot sanction wiich
e law exacts: and If 1t shall appesr
In any mode that there was & 1.0 of
recovery, iawever faint 1t ma Lov
been, still lincering in his oreast,
that sanction s not aflorded, and

his stetenent co not he recoived.”
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It will be noted here thal the decessed,
roe Witihe, did rot make gny stalescnl as Lo
gve a Beltad that she -loht die fron the wounds
infilcted upon her. She apparently had sone
vicw, some opi lan of her condition, end it
is tiis opinion that sust now be deter-ined.
What view did she take of her condition? The
court sald, in State v. “clalr, 53 Ub. B8, 178
P, 48, that this view wust be Jeter:ined to
ensble the court to discover wiother the state=
ments actuslly were made whiles Lthe Jeclarant
was undey o gense of {wmmediete desth. In e
lagt cited cage Lthe o ourt saids

"We tiink the rule is varraﬁtlw stated

>384 the Sunrers Jucieiaml Canrt of BBG

%n Commomeealth Ve Rov @rtw, 108 Yass.,

208, a8 followat "The wov iﬁ&i“iﬁifﬁ of

ﬁLQ\ declarations Coeg nobt desend upon

aaﬂ particular for- of expression, for

thgee will var, Indefinitely, but {1
deperds apon Lhe view wiloh tﬂw decpased

took of his ovn case voan in $mninent
danver of death,t"

¥rs. Wittke, the Jecczancd, sald:  “lruee,
before 1 pass out, I want you to know what
Paol satd # ¥ 2" (A, A3) Iv is Inconceivelle
that by the woirds, "Before 1 nnss out® can be

interpreted to maan, "1 krow I aw colno to die
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interprotatisn hes seeningly been given to
this very general and exdiguocus statement by
the trial eourt, to gunllify the statencnt 28 @
dvinc deelaration. The o lar interpretation
of such & state ent, ms it ig used in al oot
daily conversation, means "Beddére I lose
consciousness”. It is ﬁiffiéui& to conceive
how any other interprotation can be glven to
such 8 statenent. Counsel Cor gopellant contend
that 17 this statemont was used as a Toundatlion
for the rest of the statenent which followed,
emseraing the manrer in wiidch she was shot,
that the wrong Intorovctation was glven it by
the eourty that the prover interpretation could
not mean "1 av about to die, and know 1 can not
recower”, and therefore this statenont, "Debre
1 pass out® lends nothine toward any opinion
or view that Jdeceased sllecedly had as to being
in extrenis.

Te followlng question then prasents itself
Is t'erc sanvihing else In the record which would
glve any indication of any view deceased nay

have had concerning the pli~nht of ey condition?
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We find that she told Patricia, her daushter,
not Lo 2o to pisces, that she had to take care
of Don, and told hep to kise her, and told her
goocbye (R. 29}, It &8 guite zoomrent thet
thig statonent too hag been osad Lo atieapt to
ghow thst deceased kpew she was {n extrends.
Sut & proocer anglvsis of thils testiqony will
also Tall to show any Indication thel decessed
wrow she was abuot to die, and had »o hope of
recover: . Undoubtedly ths iittle girl was
extrencly upsely shv had Jjust witnessed 8 shoole-
iny. It would be guite natersl for “or mother
to cail her to hop side and attesst o calo her,
to gulet *eory and in doing so, she told her she
hed te take care of don, the voun-er hrother,
to clve her & sense of resronsinilit . How,
what ¢id the deceased mean by telling Patricia
she had to tale care of Don?  Did she ~ean,
"Petricia, I as golng to dle soon, ! ocantt
mssibly regover, w0 I oan oofns to ash vou, my
flitesn vemr old daughter, tn tale care of Don
for me”. .r dld she sean, "Vatricie, ltve Deen
hurt badly and will probably be away in the
Spomsored by the S Ouinner Law Library. Funding for digitization provided by the Institute of Museun and Libvary Services
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hos;ital for sone time {deceased had re=-
viously sent fotrigla to gall for o Joctor
snd anbulance), and whille 1 8 gone | want
you to tale care of Don for me". And with
thig thought In =wind, ahe kissed the little
girl and Lold or goodbye. It would be g
narrow interpretation of the above statewment,
and indeed an cryonesus interpretation, to say
that this could gnly indicste the wounan Bnow
s> was oalnn to die end oould not posuibly re=-
COVER e

Thepe Is affirzetive evidence avellable
to thule Court o show that the decessed 41d
have & hanve of recovery. I8 will be noted that
she gsent Fatricla yvoor L2 Bruce Sacers Lo have

him eall & ¢octor snd & Hulance (R, 22), and

b

4“8t she asked CJruce Sagers 1 he had called the
when he orrived on the scene (L. %#3). There
is only one interoretatior that can be jlven
Lo decensedts recoted requests and ingulrics fo
a2 doctor and anbulence. That inter:o tabtion is
that =we had a hope of recovery, and that she in
the s:oner the doctor srrived to oxaine her ard
Spomsored by the $.7. Ouiner Lavs Libars. Funding for digitiation provided by the Institte of Maseun and Libvars Services
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the gooner % .o anbulance arcived Lo talke her

to the hossital where she ¢ould regelve royer
eare, the botier ~or charces of PeECOVEDrY WaTL.
fecording to all of the declided cases ond the
uteritisos on the subleect, svch 8 view of one's
own condlitlon, that is, thet there dld exisl howe
of recovery, -akgs the entire statese st non-ade
nissible since the reguirersnts Lo rale the
state *nt & éving declaration do not exist.

Tre case of Tatherly v Consonweslth, 14 Hy.

L, Rep., 182, 18 8, ",, 377, {llustirates this
sodnts I this case, defendant uave Jeceased
syne wine which aliessdly had sresende In it.
Deceased iumedlatel wendt Into ~reat saln and
corviolglions, and was deed in Tilteen minutes.

He sent for s doctor and told soneone else to

go tell his famlly he wog gofnn to <iz. e aleo

sald that sccused had oolisoned hine The court

said, in holaing thad the trisl court coomitted
errer by allowing these statenents in s d ring

declurations:

"Te testimony of the "ree uns and the
Calving as to what was sald b, the
deceased s o0:ld sove been excluded Broo
the lury. There were not dyving declarge
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sent ©or Indicates clearly thnt the
decenged haﬁ hane of Yiving, sliheunh
ook Lhe sane fime ?hi§,'¢ Yo
radr to ﬂir¢ The statenonts were
nat mede onder g osense of impending dis-
enlution, that under the well recognized
ralag of @viﬁawﬁa iv necessar ¢ to make
such sta tements oo anatent ¥

¥
i,
P T A - e S R

Counsel for appellant contend that this
tegtivony shows conclusively thet decessed did
entertain ¢ hope of recovery at the Ltime she
sllepedly made these gtatewonts, and thus, it is
frvosaible for theam Lo e dving decliavasbions,
And counge! [urther contend that even i dew
ceased's statonents ag to or vegsing out, and
her statemente to Patricie, co-ld possibly be
inter veted a3 sesning she krow ghe was about
to “ic and could nol recover, thet thig inter-
preteation Iz ¢-n¥radicted by the hope of re-
covery she did havey ag shown by her reguest and
Inquir several times concerning a doctor and
anulance.  In Bilton ve Terefiory, 99 0, 163
{Bk1arom), the court held that eantradictory
stoter nte ag to expectatlons of {-pendine death
ray prevent the adoigsion of » statement as a
cuine declaration.

- 20 -
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111,

WLOGUAET DRAED IN FARLLING T ERCHONIZE
TE INAL ISSIBILITY OF THE TESTLUNNY BIVEH
BY SHERIFF FAY GIL0TE, CORCER IS BTATL . T8
THE NECFASED SPOE T3 HIE 3HMTLY AFTIR TR
SHOOTING . {Sneclfication »f Epror No, 111}

e 41 g Lrue thet the decessed allocedly
mede an almost fdenticsl Adecisration o zher!
Giilete, after having nde »o additional stalz-
wents which would qualify 68 & dying declaration
(R, 80). This was not oblected to. However,
counsel for aopellant Tere eafnestly uroe that
tre mere technicalit of ear shiection being
intersozed to the introduction and adrisgion of
this iestlirony be overlooked in thisz cosc.
eferdant's counsal at the triasl, 'r. fobept
Hanser, had heen overruled tuiee befars on Lhe
a2 testiqony given by liruwre Saperg, and e
eparently did not ohject to the shepiffts
testinony since he knrw {L too woukl He
allowsd, Tlrce e aopellant is presently
suhiccl to a eapital punlsho ont, and Jor the
rezsons above stated, counsel here urgently
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pecuvel thot tustice will only be dome 1S
v oie testivony s viewed {n the sase light
the testiony slven by Spruce Sagers s viowed,
and thus He Jecispred to bave been wranofully
a’ -ithed ag & Jving Jeclaration, Jor Lhw sare
ressons o have hesn discoseed Loy,
iVs

TI0, CVIDENCE WAS IMBISFIZITOT Mo S 00T
Tiew vodu o T FTHE JBY.  (Speeificstion of
Peror Uee 1Y)

in the absesge of the steropusly sdoifrad
evidence, thers Is and wes ol sufliclant
eviderca belopg the Couwrt to suotaln Uae
verdiet of uhv. jurve Hone ot L o evidence
oo crly elore the Court, taker separately
ar Lacetiw s, counld & ow Lthat the Aelondant hed
any preeditation as to the gnaostine: that he
hed any ~owecific {ntect Ly takhe the 1ife of the
deceased; Liat Do willolly took for 1ife st Lhe
tize of ¢ o stoatings o thet he tad any wlice
afroet oudtht, It 1s :posaible o show Liose
Slemrnts that were required uwnder lusiruction
Ha, OWhm Court to the Jery, by the pyoLoepl,
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Not only did tmig erronesusly adritted
gvidence preiudlice ¢ substantisl right of the
defendant, bul also, the weiosht which was
obwisusly given to this test] ony b the Jurorsg
pretudiced the right ol the Jefandent Lo have
the Pespeful and conscientious considersilions”
of the jJury in Jotercining whet o or not o
rec: mordgtion Tor 1ife fsprisosment should be
givoe

The State pladed grest ¢ phasls on the Jact
that the Jefendant ned a ~un In is sossession
gt the tl-e be went oul Lo the Witike hose on
the ni-1t in questisns There Is evidence by
the eosnduct of Davion Witthe that the defendant
had thie gun on his person for the purpose of
seli~nrotection.

Dayton Witthe testiflicd that ag soon ag he
cane ints hig net er's bedroo gfter hesring
Patricis screan, he took the gum from the dew
fendant, polnied 1t at uiv, and 3 ob. He only
shob opce with thils gun, and 1L misfired. Then
wiile defendant was drivins eway in his car,
Daston took & shot at defendant with his .22
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pific, This bullel siruck defendant’s onl,
All of this took place heigre Deyton Wnew 1is
mother had been shot, defore he hnew that any=
tiagn o st ol the epdirary had ha.rensd other
tus: hemrine his smloter scres-, {8 48)

Devbon nust have boen karboring & loreifie
fecling of anizwsity and hatred for defendant,
He must have, indesd, intended hare and bodlly
Injury to him, to shost et him Lo icy belore
ever even atienpling to discover what, 18 ar -
thing, had taken slace.

tewr, it I8 inconceivable %0 see how one man
can have such a foeviing of hatred toward another
wan, w oo e Las assotlated with wery cecontly,
with: 4 the stihor man having sone fedlizntion
of his dan-ory gome “nowledne of Lthe othoer
personts Tegiings toward hiw=,. Lefendant
testilied ¢ 2t he had save " fear” at the time
he went frie the house since o couple of days
el re Tthey" (seanins deceased and Dayton) hao
severely beater him over the cad with @ oker,
and he felt that taking @ oun In with him "wouls

be ss noad proof as anyihing to stop another
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Coungel for apeocllent gontend thot the
above eviderce tiarows greve doubls on any
preseditatlion, uaulice afuccthousht, or epecifilic
intent that sust necegsarily be proved belore
a verdict of gullty of nurder in the firsd
dogree can be found. Defendant lnd been
severly beaten by decessed and Dayten, end
Dayton atie utod Lo take his life st & time when
e had ng Koowledoe fhat deflendant had haroed
his mother. We belleve this svidence Paises a
Teestion of reasunable doubt gs Lo meveral »f
the requlired elesments of the erime charged, since
the testi-ony suporis the sup ooitlion thab o=
fendant taolk the gun with Bis for his own o=
tectien. 3ince such is te case, the Stmte
falled t5 show Lhe elements raquirsd by tui@
part of their case.

It {5 subritted taat the verciot of the Jupy
and Lic gentence of the Court should Le set aside

snd the defendant ranted e new trisl.
Respectiully susiitted,
CLAIR G, o7 BRSEN
SIDMEY (. BAUCOH!

Attorness for Defendant
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Receipt of copies of the above and foregoing
lef of the defendant and appellant acknowledged
is day of July, I954,.

Attorneys for Plaintiff and Respondent.
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