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STATEMENT OF FACTS

Respondents (referred to hereinafter as Plaintiffs and
Whiteleys) represent in their statement of facts that the Terry
and JoAnne Bowns transaction was to close in the offices of
Associated Title Company at which time the total amount owing to
Defendants, plus the underlying obligation, were to be paid. 1In
support of this factual statement they cite pages 458-59 of the
reccrd. That reference is to the trial court's amended findings
of fact and conclusions of law. Paragraph 17 of that document
recites that the <closing of the transaction was to have been
conducted in the offices of Associated Title Company "at which
time the unpaid loan balance owing to Western Savings & Loan was

to be paid." (R. p. 258).

Thereafter paragraph 19 of that document states that
Plaintiff John Whiteley telephoned Defendant Sidney Seftel and
advised him that Whiteleys were prepared to pay the full amount
that was then owing to Western Savings and such amount, if any,

as may have been owing to Mr. and Mrs. Seftel. (R. p. 259).

Neither of these findings nor any evidence in the
record supports the Respondents ascertain that the total amounts
owing to the Defendants were to be paid to them by Associated
Title Company at the closing of the Bowns transaction. In fact,
all evidence presented at trial supports the contrary conclusion

1l
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that the Defendants were to receive nothing from Associated

Title Company at the time of the closing.

For example, part of the closing settlement statement
introduced at trial as Plaintiff's Exhibit No. 11 recites that
upon closing Western Savings and Loan was to be paid $44,370.01
and the Plaintiffs were to receive $9,010.84. That document
which represents the intended distribution and application of
all proceed from the Bowns' sale makes absolutely no reference
or provision for any payment from Associated Title Company to

Defendants. (Transcript p. 74, lines 15-19).

In fact, although Whiteley testified that he was aware
of the terms of the Uniform Real Estate Contract and aware that
under those terms Defendants were to receive monthly payments
from the buyers on the first of each month, (Transcript p. 97,
lines 9-16), he filed a Warranty Deed governing the property and
attempted to complete the sale without paying anything to

Defendants. (Transcript p. 97, lines 1-8).

Plaintiffs also represented in their statement of facts
that Whiteleys were ready, willing and able to pay Defendants
the amount owing, if Whiteleys would have been able to determine
that amount. That ascertain is contrary to the actual facts
present in the record before this Court. Whiteley repeatedly
testified that he was aware that monthly payments were due to

2
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Seftels under the Uniform Real Estate contract and that those

payments were not made. (Transcript, p. 78, lines 9-14).

As explained in direct testimony by Whiteley:

A. Well, I told him he wanted to make full
payment and through the proceeds of a sale. And, that
it was, that the sale was in process and as soon as
that sale was consummated, why, he would be fully paid
whatever he had coming. And we wanted to do it that
way rather than make the monthly payments that I tcld
him within a month or two we expected to have the thing
closed. (Transcript p. 80, lines 1-7).

Again during cross examination, Whiteley reiterated
that he was aware that monthly payments were due to Defendants

and had not been paid. Specifically, he testified:
Q. And at the time that that (Bowns) transaction

was to take place which, I believe, was in March you

were aware something was due and owing to Mr. Seftel:
Is that correct?

A. Yes, probably only the March payment, however.

Q. The March payment. And you were aware Yyou
hadn't made that March payment; is that correct?

A. Yes, and we informed the Title Company of that
and Mr. Seftel.

(Transcript p. 99, lines 9-16).

Again and again in his testimony, Whiteley explained
that he knew the amounts due to Defendants under the terms of

the contract but chose not to pay them because of the pending

AALD/ms



sale. see eg. (Transcript p. 108 lines 16-24; Transcript p.

114, lines 12-25).

The evidence is overwhelming that in relation to both
the Bowns sale and the Beehive Title transaction, Whiteley was
aware of the amount due to Defendants under the terms of the
contract but chose not to pay that amount until Seftels released
their interest in the property. The reason the Bowns sale did
not close was that Seftels would not release their interest
prior to receiving the required monthly payments and without
making those payments prior to the sale Plaintiffs could not
deliver clear title to the property. (Transcript p. 82, 1lines
18-21; Transcript p. 111, 1lines 18-22). Similarly, the monies
held by Beehive Title were not released because Whiteleys could
not deliver clear title to the property. (Transcript p. 57,

lines 4-8).

Therefore, Whiteleys failure to pay the monthly amounts
as they came due was the actual cause for the Bowns sale not

closing and the monies not being released from Beehive Title.

ARGUMENT I
DECLARATIONS MADE BY THE PLAINTIFFS AND
THE TITLE COMPANIES DID NOT CONSTITUTE VALID TENDERS
In support of the trial courts conclusion that
declarations made by Plaintiffs and the two title companies

4
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constituted a valid tender, Plaintiffs argue that a valid tender
does not require the actual production of the money due and
owing. Rather, they reason that a tender is sufficient if a
money equivalent is offered and amounts held or to be held by an

escrow agent constitute the "equivalent of cash."

Defendants do not believe that declarations of any type
can constitute a valid tender of monies due and owing.
Plaintiffs' argument misconstrues the concept of tender in an

attempt to justify the trial court's erroneous ruling.

It is generally recognized that a mere offer to pay
does not constitute a valid tender. A tender implies the
physical act of offering the money or thing to be tendered. The
accepted rule is that a 1legal tender requires an actual,
present, physical offer of money or its equivalent and this
presentment is not satisfied by a mere spoken offer to pay. See

Owens v. Idaho First Nat. Bank, 649 P.2d 1221, 1222 (Idaho App.

1982) [quoting from 74 Am Jur. 2d Tender §7 at 549-50 (1974)].

This Court has adopted this general principal in 2Zions

Properties, Inc. v. Holt, 538 P.2d 1319, 1322 (Utah 1975)

wherein it explained:

A tender requires that there be a bona fide

unconditional offer of payment of the amount of money

due, coupled with an actual production of the money or

its equivalent. What occurred was that plaintiff's

president discussed with the defendants the prospect

that payment would be made under certain conditions.
5
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But there was no actual tender of the amounts due under
the contract within the foregoing definition. . .

(footnote omitted, emphasis added)

This Court's reference to money or its equivalent in
that quotation referred to the physical object tendered, to wit,
cash or a check, rather than the form of the presentment. See

Parks Enterprises v. New Century Realty, 652 P.2d 918, 921 (Utah

1982). If this Court were to accept the rational proposed by
Plaintiffs, it would be required to eliminate the second part of
the above-quoted definition of tender, i.e., the actual delivery
or physical presentment of money to the party. Sucl a result
would be in direct contradiction to the existing rule in this

state and the rule of law generally accepted by all
jurisdictions.

Notwithstanding the questionable nature of the
Appellees' basic premise, their application of that premise to
the facts of the present case is also clearly erroneous. In
their argument Plaintiffs admit <that Associated Title Company
did not actually hold any money in escrow pending completion of
the Bowns sale. Rather they explain that Associated Title
Company, as a third party escrow agent, "would have held funds
sufficient to make the payments". . . had the Defendants

informed them of the amounts then owing.

Ignoring the "would have held" nature of this statement
the Plaintiffs ask this Court to conclude that the amounts "held

6
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by the escrow agents were sufficient to constitute the requisite
'‘equivalent to cash'". If Associated held no monies in escrow,
a fact which 1is conceded by Plaintiffs, then the Plaintiff
lacked the ability to immediately perform their offer. Yet, to
constitute a valid tender the party making the tender must have
the ability to effectuate immediate performance and that ability

must be unfettered by conditional limitations. See Carpenter v.

Riley, 675 P.2d 900, 904 (Kan. 1984). As this Court stated in

Zions Properties, Inc. v. Holt, 538 P.2d at 1322; "There must be

a bona fide, unconditional offer of payment coupled with the

actual production of the money."

Because the monies were either not in the possession of
Associated Title Company or if held could not be released prior
to Defendants' release of their interest in the property, the
Plaintiffs could not immediately perform their offer even 1if
such an offer was made. Similarly because the release of monies
held by Beehive Title Company was conditioned upon the prior
release of Defendants' interest, the Plaintiffs had no ability
to immediately perform the offer of payment relating to that

money. (Transcript, p. 57, lines 1-14).

However, Plaintiffs argue that Defendants' contention
that the alleged tenders were conditional cannot stand because
Plaintiffs were prepared to perform in full, if Defendants were

7
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willing to 1live up to their contractual obligations. Yet
Plaintiffs- do not contest the fact that their offer of payment
was conditioned wupon the prior or simultaneous release by
Defendants of their interest in the real property. This release
therefore must be considered as constituting a condition to the

Plaintiffs' payment of the monies due.

In Beckstead v. Smith, 656 P.2d 1003 (Utah 1982) this

Court was asked to interpret identical terms in a Uniform Real
Estate Contract concerning a seller's duty to convey.title to
the purchaser and held that under paragraph 19 of that and every
similar Uniform Real Estate Contract, the seller's performance
of conveyance is conditioned upon and not concurrent with the
Buyer's performance of payment. Id. 656 P.2d at 1004. That
holding is clear and the respective responsibilities and duties
of parties under the type of contact present in this case is
equally clear. The seller is not required to convey |his
interest in the property until all payments presently due under

the contract have been made.

There is no question that in the present case that
monthly payments due to Defendants under the contract had not
" been paid when Plaintiffs informed Defendants that if they would

release their interest those payments would be made. Such a
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statement, even if it could constitute a presentment of monies

must be viewed as conditional and therefore not a valid tender.

In an effort to distinguish this Court's decision in
Beckstead and get around the conditional nature of their tender,
Plaintiffs argue that the oral declarations or offers of
willingness to proceed found in the present case constituted a
valid tender of performance which forced the Defendants to
tender their performance. The obvious error in this ;easoning
is the elimination of the requirement that the Plaintiffs have

the ability of performing immediately.

Under the present facts and the conditional nature of
the alleged escrow accounts, Plaintiffs could not perform upon
their offer of payment until the Defendants released their
interest. Therefore, notwithstanding the alleged offer to pay,
the Plaintiffs could not present the money due to Defendants

until after the Defendants conveyed their interest.

This result is a stand-off. Plaintiffs can not deliver
on their offer to pay until Defendants perform and Defendants
are not required to perform until Plaintiffs deliver the money
to them. This is the essence of a conditional tender and both
the 1law of tender and this Court's decision in Beckstead require
the Plaintiffs, as buyers, to eliminate the stalemate by
unconditionally presenting the money to the sellers. Failing

9
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that wunconditional act the Defendant have no obligation to

perform by conveying the property.

Therefore, because Plaintiffs did not present the
actual money or its equivalent to Defendants, and offer
unconditionally to immediately pay it over to them, no valid

tender of the monthly payments due to Defendants was made by
Plaintiffs.

The Plaintiffs also argue that notwithstanding the
validity or invalidity of the tender, the Defendants' failure to
contest the trial court's conclusion that Whiteleys were excused
from making a valid tender requires this Court affirm the lower
court's ruling. The Defendants strongly contest the trial
court's conclusion of 1law that Plaintiffs were excused from
making a valid tender and presented their arguments against that

conclusion in the following argument and in Argument II of
Appellants' Brief.

ARGUMENT II
THE TRIAL COURT'S CONCLUSION THAT PLAINTIFFS WERE
EXCUSED FROM TENDERING MONTHLY PAYMENTS TO
DEFENDANTS CONSTITUTES REVERSIBLE ERROR
In point 2 of their argument, Plaintiffs attempt to
refute the Defendants' ascertains that certain findings of fact

entered by the trial court were not supported by substantial

evidence.

10
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The critical factual issues contested by the Defendants
are the role played by Associated Title and the Plaintiffs
knowledge of amounts due and owing to Defendants. In its first
argument, Plaintiffs conceded that Associated Title "would have
held funds" but in fact never actually received funds from any

parties in relation to the Bowns' sale.

However, contrary to their earlier argument, Plaintiffs
state in point 2 that Exhibit .1 indicates that $53,961.00 was
held by Associated Title Company at the critical time. Exhibit
11 and the other evidence submitted at trial simply does not

support that allegation.

Concerning Plaintiffs knowledge of what was due and
owing to Defendants, Whiteley testified at numerous times
throughout the trial that he was aware that monthly payments
were due under the terms of the Uniform Real Estate Contract and
that they had not been paid. (Transcript p. 106, 1lines 15-21).
- Whiteley's testimony on that issue is clear and uncontradicted:

Q. Now, was there any time in March or April that
you were not aware that the March and April payments

were due?

A. Again, we knew they were due. We thought we
were paying them and every thing else.

(Transcript p. 108, lines 16-20).

* * *

Q. Did you know at that time what was due to Mr.
Seftel?

11
AALD/ms



A. Yes.

(Transcript p. 111-112, lines 25-2).

In relation to the amount due and owing to Western
Savings and Loan, Whiteley testified:

Q. Did you every have any communication directly
with Western Savings relative to the account balance
what was owing?

A. Yes, I had called there a time or two and got
the payoff figures so I would be aware of what was owed
then.

(Transcript p. 84, liens 12-23).

Plaintiffs knew exactly what was owed to that lender
and they knew what was owed to Defendants under the express
terms of the Uniform Real Estate Contract.l Under the terms of
that contract, if the Plaintiffs had been current in their
monthly payments then all payments due under the contract would
have been made and Defendants would have been required to convey
the property pursuant to the combined provisions of paragraph 8

and 19 of the contract.

The Plaintiffs, by their own admissions, testified they
knew the amounts due and owing. By paying those amounts due to
Defendants, Plaintiffs could have required the Defendants to

convey the property. However, the Plaintiffs voluntarily chose

lyhiteley testified that there was never a time from
March 1985 until September 1985 when he did not know what was
due and owing to Western Savings. (Transcript p. 113 1lines
16-25).

12
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not to make the payments when due, but rather decided to wait
until the property was sold to pay Defendants. (Transcript p.
80, lines 1-7). Whiteley testified that he understood monies
were due and owing under the contract and he knew the amount of
that obligation but decided to withhold payment of those amounts

until the proposed sale closed. (Transcript p. 108, lines 5-24).

The Plaintiffs allegations that the Defendants failure
to provide information to them frustrated the sales and excused
their failure to tender the amounts due to Defendants is simply
a smoke screen which is intended to divert attention away from
the actual fact that with knowledge of the amounts due and owing
Plaintiffs decided to withhold payment pending the completion of
a sale of the property.

The reason the proposed sales did not close was not the
fact that Plaintiffs lacked knowledge of what was due and owing
but rather the fact that Defendant would not release their
interest in the property until they were paid. Because,
Plaintiffs were unable to deliver clear title to the property
they could not close the transaction. (Transcript p. 111, 1lines
20-22). That failure had nothing to do with the alleged refusal
of Defendants to provide them with information concerning what

was due under the contract.?

2plaintiffs' exhibit 11, which contained a hand written
note contained in the files of Associated Title Company
13
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The trial court's findings to the contrary and its
conclusion that Defendants' failure to provide this information
excused Plaintiffs from making a valid tender are not supported

by substantive evidence and should be reversed on appeal.

In discussing the concept of the implied covenant of
good faith, which should prevent either party from impeding the
others performance of his obligations, this Court has explained
that this principle must have practical application. It is not,
as this Court has previously stated, every minor failure, which
could otherwise be remedied, which will justify non-performance.

See Zions Properties, Inc. v. Holt, 538 P.2d at 1321.

The failure or refusal to tell a party to a contract
something that he admittedly knows is not the kind of failure
which will justify non-performance. The trial court's reliance
on the alleged failure of Defendants to provide information as a

basis for excusing the necessity of the Plaintiffs tendering

2continued

indicates that Sidney Seftel had in fact informed Associated in
April of 1985 that two payments were due and owing to him under
the contract in the amount of $486.00 each. At trial, Mr. Blake
Heiner testified that the note was the kind of document that
would normally appear in the file in response to a telephone
conversation regarding the information contained thereon.
(Transcript p. 70, lines 21-25). That evidence establishes that
Associated Title Company as well as Plaintiffs were aware of the
exact amount owed to Defendants prior to the scheduled closing
of the Bowns sale.

14
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monthly payments constitutes clear error which should be
reversed on appeal.
ARGUMENT III
FAILURE TO PAY THE MONTHLY INSTALLMENTS RENDERED
PLAINTIFFS IN DEFAULT UNDER THE CONTRACT AND
RELIEVED DEFENDANTS OF THEIR DUTY TO CONVEY
In their third argument, Plaintiffs contend they were
not in default under the terms of the Uniform Real Estate
Contract although they had failed to make the required monthly
payments.

The Plaintiffs' argument confuses the <concept of
default with that of termination or forfeiture. Under the
express provisions of paragraph 16, of the contract, the Seller
is required to give written notice to the buyer before being
released from his obligations under the contract and terminating
the contract pursuant to subparagraph A, of paragraph l6.
However no such notice is required before a seller can enforce
his right to payment of monthly installments under subparagraph
B.

Thus, if the Buyer is delinquent in his payments the
Seller can bring an action to recover those payments without
sending written notice to the buyer. If the buyer fails or
refuses to make the payments required by the contract when due,

15
AALD/ms



he is in default under the terms of the contract. See Fireman's

Insurance Co. v. Brown, 529 P.2d 419 (Utah 1974).

If a party fails to make payments as required by the
contract he is thereby in default in his performance and the
condition of default exists. When that condition exists, the
seller has a choice of remedies under paragraph 16 of the
Uniform Real Estate Contract. In order to exercise two of the
three available remedies the seller must give written notice of
the default to the buyer and an opportunity to cure that
condition. However, the act of giving notice does not create
the buyers default. Rather, it merely conditions the remedies

available to the seller following that default.3

At the time the buyer becomes delinquent in his
payments, he 1loses certain rights under the express terms of the
contract. These rights are lost or suspended whether or not the

seller gives him written notice of that default. Specifically,

3The Plaintiffs admit they were delinquent or in
default under the payment term of the contract but argue that
the delinquency was occasioned by the tactics of the Defendants
who had failed to pursue their contract remedies. This argument
makes no sense. The Defendants had no affirmative obligation to
pursue their remedies under paragraph 16 of the Uniform Real
Estate Contract. Their failure to give Plaintiffs written
notice of the default could occasion or cause Plaintiffs!'
failure to make the monthly payments due under the contract. In
fact, on two prior occasions, Defendants initiated actions to
recover delinquent payments from the Plaintiffs.

16
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under paragraph 19 the seller is relieved from his obligation to
convey the property if he has not received the payments required
to be paid by the buyer at the time and in the manner provided

by the contract. See Beckstead v. Smith, 656 P.2d at 1004.

In their present argument, Plaintiffs admit they were
delinquent or in default. However they reason that Defendants'
failure to provide them with written notice of this admitted
default meant that they retained all their rights under the
Uniform Real Estate Contract. This argument and the trial
court's decision on this issue ignores the fact that the
obligation to convey found in paragraph 8 of the contract is

conditioned by the provisions of paragraph 19.4 c¢f Faulkner v.

Farnsworth, 714 P.2d 1149 (Utah 1986).

Under the terms of paragraph 19, Defendants were not
required to convey title to Plaintiffs until the monthly
payments were brought current by the Plaintiffs. During the
trial, Wwhiteley admitted that at no time were they current in
the payment of the monthly installments. Therefore, based on
that admission and the express terms of the contract the
Defendants could not be in breach of their obligation to convey

title under paragraph 8 of the contract.

4The trial court concluded as a matter of law that
Defendants breached the express covenant found in paragraph 8 of
the Uniform Real Estate Contract by refusing to deliver title to
the property to Plaintiffs.

17
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The question of what if any notice of default
Defendants gave to Plaintiffs is totally immaterial to the
resolution of this case and the determination of the parties
rights under the Uniform Real Estate Contract. The trial
court's conclusion of law that Plaintiffs were not in default is
unsupported by substantive evidence and contrary to the
admissions of Plaintiffs that that they were in fact 1in
default. The trial court's conclusions that Defendants were in
breach of an express provisions of the contract by failing to
convey the property to the Plaintiffs and that Plaintiffs were
not in default are clearly erroneous and should be reversed on

appeal.

ARGUMENT IV
THE TRIAL COURTS AWARD OF ATTORNEY'S FEES
TO PLAINTIFFS CONSTITUTES REVERSIBLE ERROR
In point 5 of their Brief, Plaintiffs argue that the
trial court's aware of attorney's fees was proper. In Faulkner

v. Farnsworth, 714 P.2d 1149, 1150 (Utah 1986), this court

expressed the rule of law followed in this jurisdiction that an
award of attorney fees is improper when it is not based on the
express terms contained in the parties agreement. Under Utah
law, a party is entitled only to those fees resulting from its
principal cause of action for which there is a contractual

obligation for attorneys fees. Utah Farm Production Credit

Ass'n v. Cox, 627 P.2d 62, 66 (Utah 1981).

18
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The Plaintiffs' complaint in the present case sought an
award of damages from Defendants on theories of negligence,
breach of implied covenant of good faith and fair dealing,
breach of contract, and punitive damages. The Plaintiffs'
complaint did not seek to enforce the contract or require the
Defendants to convey title but rather sought to recover damages
against the Defendants and enjoin them from terminating the

contract.

Based on the Plaintiffs' Complaint and the evidence
presented at trial, the trial court found that Defendants had
caused Plaintiffs no damages from the alleged breach of the
Uniform Real Estate Contract. However, going outside the
pleadings and acting pursuant to the authority vested in it by
Rule 54(c) Utah Rules of Civil Procedure, the trial court
ordered Defendants to convey the property in gquestion to

Plaintiffs upon their payment of the delinquent monthly

installments.

Notwithstanding the fact that the Plaintiffs were
unable to prove that Defendants actions damaged them and that
the Plaintiffs did not seek conveyance of the property in their
complaint or subsequent pleadings, the trial court granted their
request for attorney fees. And, although the trial court
granted Defendants the relief requested by them in their
counterclaim, to wit, payment of the delinquent installments,
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that court refused to award Defendants their attorney fees or

even present their counterclaim.

There was absolutely no evidence presented at trial nor
could any have been presented that Defendants would not have
conveyed the property in question to Plaintiffs if the monthly
payments had been made.

It is inconceivable that the trial court would require
Defendants to pay Plaintiffs' attorney's fees incurred in the
prosecution of a complaint that Plaintiffs could not recover
damages under while at the same time deny Defendants their
attorney fees incurred in enforcing the contract. Not only is
this contrary to this Court's prior decisions it is also
inconsistent with the express terms of the Uniform Real Estate

Contract in question.

Under the express terms of that contract, the buyer and
seller each agree that should they default in any of the
covenants or agreements contained herein, the defaulting party
shall pay all costs and expenses, including a reasonable
attorney's fee, which may arise or accrue from enforcing the
agreement, or in obtaining possession of the premises covered
thereby, or in pursuing any remedy provided thereunder or by the
statutes of the State of Utah whether such remedy is pursued by
filing a suit of otherwise.

20
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As drafted and prosecuted, the Plaintiffs complaint was
not directed at enforcing the agreement, obtaining possession of
the property, or pursuing a remedy provided by the contract or
the statutes of the State of Utah. Therefore, any award of
attorney's fees to Plaintiffs was improper because it was not
based on the terms contained in the contract and should be set

aside on appeal.

In addition, the testimony presented at trial by
Plaintiffs in support of the award of attorney's fees did not
differentiate between work done in furtherance of their alleged
enforcement of the contract and attorneys fees expended in the
prosecution of their damage claims or the defense of Defendants'

counterclaim.

An award of attorney's fees must be made on the basis
of a finding of fact supported by evidence and an appropriate

conclusion of law. Cabrera v. Cottrell, 694 P.2d 622, 624 (Utah

1985). The evidence presented must not only address the total
of the fees claimed, it must also establish the contractual
basis for the award and detail the relationship between the
contractual basis and the fees expended or incurred. See Forrel

v. Reed, 560 P.2d 1113, 1116 (Utah 1977).

In the present case the only evidence adduced by
Plaintiffs in support of the trial court's award of attorney's
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fees related to the amount thereof. Therefore in addition to
the other arguments presented by Defendants, the total absence
of any evidence connecting the fees awarded to the contract

requires that the award of attorney's fees be set aside.

ARGUMENT V
THE TRIAL COURT'S JUDGMENT MODIFIED THE PRELIMINARY
INJUNCTION AND ALLOWED DEFENDANTS ALL THEIR
CONTRACT REMEDIES
In point 7, Plaintiffs argue that the trial court's
granting of their motion for judgment vesting title in lieu of
conveyance was proper because that court's initial injunction
was in force pending the outcome of this appeal and the payments
due under the contract had not been in default for 30 days at

the time of the notice.

The Defendants contend that the trial court's judgment
must be read in conjunction with the preliminary injunction
entered at the initiation of the case. 1In its judgment, the
trial court ordered the Plaintiffs to make payment to Defendants
of all delinquent amount within 15 days of the entry of the
judgment. Defendants contend that at a minimum that order
modified the earlier injunction and allowed the Plaintiffs an
additional 15 days from the entry of Jjudgment to make the
payment.

Previously in their arguments, Plaintiff have contended
that the trial court's judgment "was an order enforcing the
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contract." Thus, they must agree that following the entry of
judgment the contract was in full force and effect. The
Plaintiffs have also admitted in their arguments presented in
this appeal <that they were delinquent or in default of the
monthly installment payments. It is obvious that their admitted
delinquency had existed for a period longer than 30 days when
the judgment was entered. Therefore their argument that
paragraph 16 1limited Defendants' right to give them notice of

default is unfounded.

If the trial court intended the injunction to extend
without modification until the appeal was over or time for
appeal had run as argued by Plaintiffs, the imposition of the 15
day 1limitation would have been mere surplusage. Why would the
trial court order the Plaintiffs to pay the monies within 15
days of entry of the 3Jjudgment if it did not intend to thereby
modify its prior injunction? The Plaintiffs' argument that the
trial court's prior injunction controlled its later judgment
simply ignores the reality of the proceedings and the obvious

intent of the trial court.

Following Plaintiffs failure to make the payments
required by the trial court in the required period of time, the
Defendants should have been allowed to enforce all remedies
available under the Uniform Real Estate Contract. The trial
courts granting of Plaintiffs motion for judgment vesting title
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in 1lieu of conveyance was improperly granted and should be set

aside on appeal.
CONCLUSION

The Courts award of attorney's fees to Plaintiff should
be set aside and the case remanded for determination of the
rights of the parties following the Plaintiffs failure to
fulfill the terms of the Jjudgment and pay the past due
installments within 15 days of entry of the Judgment. In
addition the trial court's dismissal of Defendants' counterclaim
should be set aside and the Defendants' claims including their
claim to an award of attorney's fees remanded for trial on the

merits.

Dated this _/znp+day of July, 1987.

Daniel W. Jackson -
Attorney for Appellants

The Walker Center, Suite 560
175 South Main Street

Salt Lake City, UT 84111
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CERTIFICATE OF SERVICE

I hereby certify that on the g»day of July, 1987, I
mailed a true and correct copy of the foregoing document,
postage prepaid, addressed to the following individuals:

Gary Weston
NIELSON & SENIOR

36 South State Street, Suite 1100
Salt Lake City, UT 84111
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trant G Orton #2482

OKTON & PETTEY

vitorneys for Plaintiffls

060 Eust 3300 South, Suite 102
Salt Lake City, Utuabi 81109
Telephone: 487-5815

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH
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JOIN ML WHTTELEY, BARBARA )
Wi TELLEY, ELAN MANAGEMENT, INC.,
W Utub Corporation, ) COMPLALNT

Plaintiffls, )

Vs )
civit no. CS5-(S23
SHOMEY SEFTEL and THERSA )

SEITEL,

) Judge_ __@A_\X\TA/\/E{A_-

Defendants.

- - —— e - — - e e emem e - - e —— —— W - —— — - a— —— —— ——

Pluintiffs complain of defendunts and allege as follows:

JURISDICTION AND VENUE

l. Pluintifls, John M. Whiteley and Barbara Whiteley, are
residents of Sult Luke County, State of Utah,

2. Plaintiff, EBlan Management Iace., is a Utah Corporation
with principal oifticees in Sult Lake City, Salt Lake County, State
oF Utuah,

3. The real properly which is the subjeet of this suitl is
locuted in Salt Lake Countly, Utab, and is more particularly
deseribed as ol lowas:

COVMENCING 577,65 Teet North and 208.6 feet East of the

Soulhwest courner ol the Soulheust Quarter of Scetion 27,

Township 1 South, Range | East, Salt Luke Base & Meridian,

amd running thenee South 236.4 feet; thenece East 77 feet;

Lhenee North 230604 Teel; thenee West 77 teel to the
olace of beginning,
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GUNERAL ALLEGATIONS

4. On or aubout Jauvary 8, 1981 plaintiffs entered into
a Uniforim Real Estute Contruet to sell the subjeet property to-
ane, Randy D, Call, with notice ol the contractual agrcement
b aonp recorded in the office of the Salt fake County 4iccorder
on Junuary 9, 19%1 in Book 5199 at Page 1234 (sce copy of the
Uniform Renl Fstate Contraetl attached hereto and hereby made a
part of this complaint). |

5. Pursuant to the aforesaid Unitorm Real Estate Contract
the defendants had no remaining equity in the subjeel préperty
stnee the balunee due defendants under the contract was equal to
ul underelying trust deed note obligation to Western Savings and
Loan Compuny (sco parazeaphs 3 and 6 of the Uniform Real Estate
Cortract).,

6. By suceecssive assiguments of contraet, the interest of
Raady D, Cull in the subjeet property was conveyed to James i1,

Deoans, Trom dame s H, Deans to plaintiff Barbara Whiteley, and

)
te oo plaitntitf Barbura Whiteley to plaintiff Elan Management, lInc.
7. ‘tThat duvang the month of wineeh 1985, plaintif{f Burbara
Whiteley had un ol fer from o prospective buyer of Lhe subjeelt
property, and attempted individually, through her husband,
plaintidcl Johu M. Whitelcy, and through Associaled Title Company,
Lo obtuin payofld trgures from delendants and defendants? lepgal
counsel in oovrder to cousumate a sale, which defendants would not

anl dil not proviede.

K. That pursunnt to paurageaph 8 of the Uniform Real Estate



Contraet attached heveto, the buyer, i.c. plaintiffs by ussigument
of contract, urc entitled to a counveyunce of the subjeet properly
subjeet to loans und mortgayges "When the principal due ... has
been reduced to the amount of any such louns and mortgages...

9. ‘That upon dewmand by plaintiff Barbara Whitely, deeds
through sucecessive contract buyers were rcecorded in the office of
the Sult Lake County Recaorder,

10. That on or about May 1, 1985 defendants caused a
Compluint to be [iled in titis Courl agaiust Randy M. Call- and
e fendunt John M. Whiteley dba Key Properties, alleging Lhut
the deed conveying defendants!' interest in the subject property
to Randy D. Call wus violative of the Uniform Rcal Estate Contract
between defendants and Call, and that a subsequent transfer to
plaintiff John M. Whiteley creates a cloud on the legal title.
This causce of action is still before the Court, and defenduants
have not pursued it further.

11, That commencing in August of 1985 and continuing through
the present date, plaintiffs, individually, and by and through
Becehive Title Company, and plaintiffs' attorncys have attempted to
obtain a payofl! figure from defendants in order to pay the
ontstunding indebtedness to the underlying mortgagee on the
subjeet property, as well as any amounts whieh defendants may have
paid Lthe morlgagec.

12. Thut on September 11, 1985 plaintiflf John M. Whiteley
A Rundy D, Cull rveccived in the repgular mail a letter dated

Vaqust 28, 1985 anad muiled on Seplewmber 9, 1985 purporting to be a



Notiee of Delwult, which Notice was legally defeetive in that it
Ird not comply with the notice requirements of Utah Code

\vnnotated.

13. That plaintiffs did couse to be placed in escerow with
Bechive Title Company sums in excess of amounts necessary Lo pay
ol uny verified payments made by defendants on behall of the
present fee owner, defendunt Elan Management, lne., or ilts
nredecessors in interest and to pay ofl the underlying
indebtedness on the subject property with Western Savings and
fLLboan,

1t. ‘That defendant, John M. Whiteley, and Bechive Title
Capany notified defendants' attorneys that there were sulficient
monies 1n escrow to pay ull amounts due and owing under the
contract, but that to this date defendunts' attorneys have not yet
notified Bechive Title Company of amounts due and owing.

15. Thut although repeated requests for payoff figures had
been made of detendants and defendants!' attorneys, no such figures
were given to Randy D, Call or these plaintiffs until September
23, 1985 on whih date a Notiec to Quit and Notice of Forfeiture
were served upon plaintiff Barbanra Whiteley, the Notice of
torfeiture for the first time giving these plaintiffs notice of
the amount of the alleged delinquency.

16. That these defendants were notified through their
nttorneys of the urgency in paying off all amounts due under
the contract because of u contemplauted resale, and therefore

should be held liable [or the dJumage proximately cousced by
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defendants' wetions, which whether negligent or intentional,
have resulted in damage to these plh}nliffs:

17. Plaintiffs have incurred legal fees and costs in
vonncetion with the prosecution of this action, which should
he paid by defendants.

FIRST CLAIM FOR RELIEF

Negligence of Defendants

18. Plaintiff recallege and incorporate by reference as
tnough fully set forth herein the allegations of paragrephs 1
through 17 above.

19. Defendants owed plaintiffs, as successors in interest
to Raundy D, Call, a duty to conclude the transaction contemplated
in the rcferenced Uniform Real Estate Contract in a proper and
conventional manner, with due carc.

20. Defendants were negligent and breached the duty owed
to plaintiff by fuiling to conclude the contemplated transaction
in u proper and conventional manner, with due carve.

21. As a direct und proximate result of the negligence of
defendants, plaintiffs, individually und jointly, have been
damaged in an amount to be shown at trinl, but in any event not
less than $100,000.00.

22, Plaintiffs are entitled Lo a judgment against deflendants
awarding damages iu an amount to be shown at trial, bul in any
cevent not less than $100,000.00.

WHEREFORE , plaintifls pray for judgment aus heveinafter set

forth,.



SECOND CLAIM FOR RELIEF

Breach of Contract

.

23. Plaintiffs rcallcge and incorporate by reference as
though fully set forth herein the allegations of paragraphs 1
through 17 above.

24. Plaintiffs ullege that at all times materihl hereto
they have stood rcady, willing and able to perform under the
terms of the Uniform Real Estate Contract.

25. Plaintiffs allege that defendants' actions as heretofore
stated constitute a breach of their contractual obligations sueh
us entitle plaintiffs to recover for actual and consequential
dumages as may be proved at trial.

WHILREFORE, plaintiffs pray for judgment as hereinafter set
forth.

THIRD CLAIM FOR RELIEF

Breach of lmmplied Covenant of Good Faith and Fair Dealing

26. Plaintiffs reallege and incorporate by reference as
though fully set forth herein the allegations of paragraphs 1
through 17 above.

27. Defendants impliedly covenanted with plaintif(s?
predecessor in interest, Randy D. Call, to decal fairly and perform
all obligations arising under the within deseribed Uniform Real
Estate Contract in good faith.

28. Defendants' aclions constitute a breach of their }mplied
covenant of good and fauith and fair dealing running to these

plaintiffs under the Uniform Real Estate Contract,



wiEREFORE,  olaintills pray Tor judsment as’ hevcinaltee sel

varth,
THARD LA Fond jREL TR

Estoppel

250 Pluinta s reatblese and incorporate by velerenese as
ihough Tully scet torth hoeveda the atlegations ol paragraphs |
throupgh 10 above,

2. befendants!' getions as above alleped, whether by
chiemselves or Lheough theit attorneys, wrve sueh a. shonld preclude
defendnnts from asserting o vight to the deteiment or pegjadice of
these plaintifrs,

AHEREFORE, olatolitis pray Cor jadyment as hevcinal ter sol
torth.

FOURTH CrLabv Fork gl i er
Punitive Dumaves

———— oo em— - c———

25 . Prlaint it s vreallerse unt dncorporate herein by reforence
b o

as Lhough fulty sei tortn the nliegantions of puavagraphs 1o through
1Y abov.e,

200 Becano the acts ol defendants, individually and/or by
and theonpgh Their attoraeys, wees willtul, wanton, nid mulicious,
plorntifls are catitled to be awarded punitive dimnges apainst
defendants in wo amunt wol less than threee times the actual
omapes sulfered by plaacatiflt, which teebled amount is estimated,
v inlormation aad Iu-_l vl to be wot less than $300, 000,00,

WHEREFORE, plaiat it s pray (or judpucnt as beeeinalter sol

tarth,



Flre P CLATG FORD REL TR
Injunelive Relicef

29, Plaintitfs reallege and incorporate by referaence as
tihough Tully scet forth herein the allegations of parvagraphs |
throupgh 17 above.

30. Defendants have commenced legal. netion to dectare a
forefeitare under patagraph 16u of the subjeet Uniform Real Estate
contract; and will procecd to dispossess plaintif’s to plaintiffs
vmediate and irreparable injury aad damage of plaintiffs who have
wo o plain, speedy or adequate remedy at Iaw unless said defendants
are cesteained from taking sard aetion,

3t Plaintifis are entitled to a tewporary vestraining order
prelbiminagry injuaetion during the pendancy of this action
vestreraiaiag und enjoining delendanls from continuing any netion
aoinst plaintify from enforceing the Taorefeiture and/or
Yorefeiture provisions of paragraph léa ol the aforesaid Uniform
ilcal Estate Contract, Pluintifls arce further entitled, ut the
concelusion of this action, Lo u permanent injunetion restraining
sid e jaining said delfendants rom the eommenceament or
unnliﬁunliou of nny aetion aganinst plaintiffs to colleet dinder
fhe aforesaid Unilorm Keal Estate Contract,

AWHEREEFORE, plaintalls pray {or celiel and demand judgment
apainst defendants, nnd ench of than, as follows:

e O placatifrsY FIRST CEAIV FOR RELLEF:

ne For jwigment in Tavor of pluintiffs and against
defendantls o aw icnount to be determined at trial, but not less

than $tou, 000,06,



b, For teasonaisd © attorneys' Tees, as determined by
the Court,
2. 00 plaiatilrs SECOND LA g RELTER :
w. For judgment in favor ol plaintiffs aond against
Geltenidants in an wwount to be determined at trial,

L., For veasonatdle attorseyst Tees, as determined by
vhe Court
3. On plaiat i frs PHERD CLATN For i il

n.  PFor aon ODeder oY the Court prectuding delendants
Ve asserting a vight to the detreimeni or prejuatee of dhese
platntrnrts.,

e For reasonable attorneys!' fees, us detormined by
the Court,

Lo om oplaiatifes FOUNRCTI CLALM o gELLER :

. For judgment an Favor of plaintif IS awst agaiast
dedfendaats by way ol punaitive and exemplary damayres in oo total
onouni oot less than theee Cimes Lhe amouint of weral danages
alleread :»vy platat 0 aond which tota) awount of caid punitive
demayes are eatimatel o be isuu,nud.un.

be For vea.onable alttorneys' fees, as determiaed oy the
Conrl
Q. ot plarat a0 PEETH CEATM FPOR gLV

n.  bFor g tamporary restraining order and’or a pre-
Pawmtanry anjuaned ton due vy ihe pendunney of Chis e lion and a
setmanenl fujunctean b be issued at the voneluasion hereol,

Cotraratap anid cagatataye the defcadast feom Sommcnecimeatl ar
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