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STATEMENT OF FACTS

Respondents (hereinafter "Plaintiffs"™ or "Whiteleys")
generally concur with the comments made in Appellants’
(hereinafter "Defendants" or "Seftels") brief under the heading
Statement of Facts. However, additional facts are presented
herewith to clarify some of the incomplete statements and
misconceptions which may be obtained by referring to Defendants
facts.

On March 6, 1985 Barbara Whiteley took by assignment an
interest in the Uniform Real Estate Contract previously entered
between Defendants and Randy Call in 198l1. (R. at 458.) On
March 11, 1985 she accepted an offer for the purchase of the
subject property from Terry and Jo Anne Bowns. (R. at 458.)
The closing of this transaction was to have been conducted in
the offices of Associated Title Company at which time the total
amounts owing to Defendants, plus the underlying obligation,
were to be paid. (R. at 458-59.) Whiteleys made several
attempts to obtain the specific amounts owing to Defendants
under the contract, and amounts owing on the underlying loan,
by telephone conversations with Defendant Sidney Seftel, with
Defendants' attorneys, and by a personal meeting with
Defendants' attorneys. (R. at 459-60.) Defendants and their
attorneys failed and refused to advise Whiteleys as to the
amount which Defendants claimed was owing. (R. at 459.)

Whiteleys were ready, willing and able to pay to Defendants the



amounts owing, if Whiteleys would have been able to determine
that amount. (R. at 463-65.)

On September 19, 1985, Plaintiff John Whiteley, sent a
letter to Defendants by certified mail advising them that the
funds to pay the balance due on the property had been placed
with Beehive Title Company. (R. at 461.) Plaintiffs' tender
required Defendants to release any and all interests they had
in the property. (R. at 461-62.) At the time this letter was
mailed by Plaintiffs, certain monies were held in escrow by
Beehive Title Company. (R. at 462.)

Other specific facts pertinent to this Appeal are detailed
throughout the body of Respondents' brief, and are incorporated

erein by reference,

SUMMARY OF ARGUMENTS

POINT 1l: Plaintiffs' offers to deposit and release funds
held by third party escrow agents was a sufficient "money
equivalent" to result in a valid tender. Additionally,
Plaintiffs' tender was unconditional in that Plaintiffs were
prepared to perform, in full, if Defendants were willing to
live up to their contractual obligations.

Even should this Court determine that Plaintiffs' tender
was insufficient, the trial court's decision should be upheld
since the trial court further determined that Defendants'

conduct excused Plaintiffs from tendering in a form different



than that undertaken by Plaintiffs. Since Defendants have not
contended that this conclusion of the trial court was in error,

the trial court's decision must stand.

POINT 2. Sufficient evidence exists on the record to
support the trial court's findings that the Plaintiffs had
asked Defendants to specify the amounts owing on or about March
11, 1985. Moreover, Defendants had previously stipulated as an
uncontested fact that Plaintiff John Whiteley had contacted
Defendant Sidney Seftel and informed him Plaintiffs were
prepared to pay all amounts owing, but that Defendants and
their attorney refused to provide Plaintiffs with that
information.

Sufficient evidence also existed to support the findings
that Associated Title Company had acted as an escrow agent and
had advised Defendants that they would be paid. Defendants had
further stipulated as an uncontested fact that they had been
contacted by Associated Title Company who inquired about the

amounts Defendants claimed to be owing under the contract.

POINT 3. While Plaintiffs were admittedly delinquent in
their payments as required by the express terms of the Uniform
Real Estate Contract, such delinquency had no legal consequence
until the Defendants strictly complied with one of the three
remedies prescribed by Paragraph 16 of the contract, thereby

informing the Plaintiffs what must be done for the protection



of their purchasers' interest. Until such time Whiteleys had
full contractual rights and, therefore, were not in default of

the contract.

POINT 4: Since, as spelled out more fully in Points 1 and
2, supra, Plaintiffs undeniably tendered payment to Defendants,
or were excused from such tender by Defendants' conduct,
Defendants were in breach under the express terms of the
contract by not fulfilling their contractual obligations, and

by not conveying title to the Plaintiffs as provided by

Paragraph 8 of the Uniform Real Estate Contract.

POINT 5: The Uniform Real Estate Contract entered into
between the parties requires the defaulting party to pay the
non-defaulting party's attorney fees incurred in the
enforcement of the contract, in obtaining possession of the
property, or in pursuing any remedy provided by the statutes of
the State of Utah. Since Plaintiffs properly tendered, or said
tender was excused, and Defendants failed to convey title,
Plaintiffs were properly awarded attorney's fees. All of
Plaintiffs' efforts, and the efforts of Plaintiffs' attorneys,
were directed toward the enforcement of the Plaintiff's rights
under the contract. Further, the trial judge's ruling was an
order enforcing the contract. Since the clear evidence
produced at trial supported this ruling, the award of

attorney's fees was correct.



POINT 6: The trial court's determination that Plaintiffs
had properly tendered, or were excused therefrom, and the
finding that Defendants had breached the express terms of the
Uniform Real Estate Contract, precluded any possibility of
Defendants recovering under the claims of their counter-claim.
Therefore, the trial court properly prohibited Defendants from
presenting their counter-claim.

Alternatively, Defendants had rested their case previous
to their request to present evidence on their counter-claim and
thereby were precluded from from proceeding further.

Therefore, the trial court's ruling was correct.

POINT 7: The trial court's granting of Plaintiffs' Motion
for a Judgment Vesting Title in Lieu of Conveyance was correct
for two reasons. First, the injunction previously entered by
the trial court on October 15, 1985, which prohibited
Defendants from forfeiting Plaintiffs'’ int?rest, was still in
effect pending the final adjudication of this appeal, or a
termination of the period for appeal. Therefore, the
injunction remained in effect after the trial and prohibited
Defendants from forfeiting under the terms of the contract.

Second, the express terms of Paragraph 16 of the Uniform
Real Estate Contract prohibited the Defendants from declaring a
forfeiture until such time as a payment by the Plaintiffs was
thirty days past due. Since the trial court ordered Plaintiffs

to make payments by September 11, 1986, by the express terms of



the contract, Defendants could not declare a forfeiture until
thirty days after said date. Defendants' purported notice of
default was delivered before the expiration of this thirty day
period, and therefore was invalid. Since Plaintiffs fully
performed before the expiration of this period, the trial
court's granting of Plaintiffs' Motion for a Judgment Vesting

Title in Lieu of Conveyance was correct.

ARGUMENT

POINT 1. THE STATEMENTS MADE BY WHITELEYS, AND BY
THE TWO TITLE COMPANIES, CONSTITUTED
SUFFICIENT AND PROPER TENDER.
ALTERNATIVELY, TENDER IN ANY OTHER FORM
WAS EXCUSED BECAUSE OF DEFENDANTS'
CONDUCT.

The trial court, in its Findings of Facts and Conclusions
of Law, correctly found that the "declarations and statements
made by Plaintiff, John Whiteley, and by Associated Title
Company and Beehive Title Company constituted sufficient and
proper tender to Defendants of the total amounts then due and
owing to Defendants under the Uniform Real Estate Contact."
(Conclusion of Law No. 1; R. at 467.) Defendants maintain
that this conclusion was error because Plaintiffs never
produced money or its equivalent, and because Plaintiffs'
offer was conditioned upon Defendants releasing their interest
in the property.

As recognized by Defendants in their brief, at page 11, a

valid tender does not require an actual production of the



money. A tender is sufficient if a money "equivalent" is

offered. Zions Properties, Inc. v. Holt, 538 P.2d 1319, 1322

(Utah 1975). Defendants' argument ignores the fact that
Associated Title Company, as a third party escrow agent, would
have held funds sufficient to make payment of the amounts due
to the Defendants under the Uniform Real Estate Contract had
the Defendants, or their agents, simply informed the Whiteleys
or Associated Title Company of the amounts then owing.
Additionally, Defendants' argument also ignores the fact that
Defendants, and/or their agents, were informed in both August
and September, 1985, that Beehive Title Company had on deposit
sufficient funds to pay the amounts then owing to the
Defendants. However, again, Defendants and their agents
refused to release the requested information. (R. at 466.)
Clearly these amounts held by the escrow agents were
sufficient to constitute the requisite "equivalent to cash."
This Court has previously recognized that tender is
sufficient when a check is left with a bank, and the seller is

informed that the check is available (Hansen v. Christensen,

545 P.2d 1152, 1154 (Utah 1976)) and that the mere telephoning

with an offer of payment is sufficient to constitute a tender

(Romero v. Schmidt, 15 Utah 24 300, 392 P.2d 37 (Utah 1964)).
A California court, in facts similar to those in the instant
case, recently held funds deposited in a bank, which was

prepared to deliver the funds to the escrow (not even to the

seller) if requested, was sufficient to constitute "the



equivalent of cash" and that the tender was sufficient.

Hutton v. Gliksberg, 128 Cal. App. 3d 240, 180 Ccal. Rptr. 141,

145 (1982). The amounts held by the title companies as escrow
agents were patently sufficient to be considered equivalent to
cash in this case.

Defendants next contend that Whiteleys' tender was
insufficient since the tender was conditioned upon Defendants'
release of their interest in the property. Defendants'
contention cannot stand. Plaintiffs’ tender was unconditional
in that Plaintiffs were prepared to perform, in full, if
Defendants were willing to live up to their contractual
obligations. Escrow closings traditionally require that both
parties perform concurrently as a protection for both buyer
and seller. Therefore, it is unreasonable to conclude that
Plaintiffs' tender was insufficient because the general rules
of escrow closing required the Defendants to perform as
required by their contract.

The above general principle was supported and recognized

in this Court's decision of Hansen v. Christensen, 545 P.2d

1152 (Utah 1976). 1In Hansen, the Plaintiff went to
Defendant's home and offered full payment, which Defendant
refused. The Plaintiff then left a check for the full amount
with the bank, and the Defendant received notice that the
money was available, "in exchange for a deed." 1Id. at 1153.
Despite the fact that, as in this case, the tender required

the Defendant to produce a deed at the same time as receiving



payment, the Court held that the actions of the Plaintiff
constituted sufficient tender. Id. at 1154.
Defendants' reliance on the Utah Supreme Court's decision

of Beckstead v. Smith, 656 P.2d 1003 (Utah 1982), is

misplaced. In Beckstead, the purchaser had stipulated that no
valid tender had been made. The only issue for the court to
decide was whether the buyer was excused from tendering
because of the seller's behavior. 1Id. at 1004. Even were
this Court to decide that the Beckstead decision was binding,
the conclusions reached by Defendants are inconsistent with
the holding in Beckstead. There this Court merely held that
the seller's performance of conveyance is conditioned upon,
and not concurrent with, the buyer's performance of payment.
Id. at 1004. As stated above, the buyer's performance can be
by tendering the "equivalent" of payment, which Whiteleys did
by setting up an escrow agent and informing Defendants of the
arrangement. Once Whiteleys validly tendered, they had
performed sufficiently to require Defendants to perform their
contractual obligations by releasing the payoff information to
Plaintiffs.

Even should this Court determine that Plaintiffs' tender
was insufficient, the trial court's ruling should not be
overturned. Defendants do not contend that the trial court's
Conclusion of Law No. 2 was error. That Conclusion of Law, in
essence, states that Whiteleys were excused from making a

valid tender because of Defendants' conduct, which frustrated



Plaintiffs' attempts to tender. (R. at 467.) Since this
conclusion was not challenged by Defendants, and since it
leads to the same result as if Plaintiffs' tender had been
valid (i.e. Plaintiffs were not in default under the terms of
the Uniform Real Estate Contract, while Defendants were), this

Court should affirm the trial court's decision.

POINT 2. SUFFICIENT EVIDENCE EXISTS TO SUPPORT
THE TRIAL COURT'S FINDINGS THAT
WHITELEYS ASKED DEFENDANTS WHAT WAS
OWING ON MARCH 11, 1985, AND THAT
ASSOCIATED TITLE ACTED AS AN ESCROW
AGENT AND ADVISED DEFENDANTS THAT THEY
WOULD BE PAID.

This Court has held that "[t]o mount a successful attack
on the trial court's findings of fact, an appellant must
marshal all the evidence in support of the trial court's
findings and then demonstrate that even viewing it in the light

most favorable to the court below, the evidence is insufficient

to support the findings. Scharf v. BMG Corp., 700 P.2d 1068,

1070 (Utah 1985). Scharf further recognizes that this
requirement puts on the Appellant a "heavy burden." Id. at
1070. The arguments made by Defendants in their brief, at
Argument I1I, Page 15, simply do not meet this burden.

Defendants maintain that there is no factual basis for the
finding that Plaintiff John Whiteley, during a telephone
conversation on March 11, 1985, requested Defendant Sidney
Seftel to advise him as to the amount owing under the

contract. Defendants' claim that Plaintiff John Whiteley

-10-



testified at trial that he knew how much was owing to Western
Savings and Loan, and to the Defendants, and that therefore
Plaintiffs were aware of the amounts owing. The portions of
the trial transcript cited by Defendants in their brief simply
do not support their contentions. For example, Plaintiff John
Whiteley testified:

Q. So in February you knew the amount that was

due to Western Savings and Loan?

A. Approximately.

(Transcript of Trial, page 109, lines 2-4; R. at 595.) It goes

without saying that having an approximate knowledge of the

amounts owing in February is not the same as knowing the
amounts due in March.

In the Stipulated Statement of Contested and Uncontested
Facts, Defendants acknowledge that they had claimed they had an
equity in the property and did not until April 14, 1986 (more
than one year after Mr. Whiteley's first inquiry as to the
amount claimed to be owing) cause Plaintiffs to be advised that
they no longer so claimed. (Uncontested Fact #22 and #32, R.
at 275 and 279.) Plaintiffs' concern was not only with what
contract payments were owing, but the total of all amounts
which Defendants claimed to be due them under the contract.

There was further evidence that Plaintiff John Whiteley
asked Defendants for information regarding the amounts owing.
In his previous testimony he told of a telephone conversation

with Defendant Sidney Seftel in which he informed Mr. Seftel

-11-



that a buyer had been found, and that he expected to fully pay
whatever was owing. (Trial Transcript pages 78-80, R. at 562
to 564.) Mr. Whiteley further testified:
Q. Did you have any further conversation with him
[Defendant Sidney Seftell?
A. I think that I called him another time a
little later to tell him the same thing and to find out
what he claimed was owing.
Q. Did you make any further attempts to contact
Mr. Seftel?
A. I think I made two or three phone calls after
that and left word for him to call or talked to his wife
and asked her to have him call. And he didn't return the
calls.
(Trial Transcript page 80, lines 14-17, 21 to page 81, line 1;
R. at 564-65,)

When John Whiteley was shortly thereafter asked to explain
the purpose of the phone calls, he responded:

Q. And the purpose for the phone calls, again, to
Mr. Seftel?

A. Was to assure him that we were proceeding with
this sale and that we needed his figures and that the
payoff was imminent.

(Trial Transcript, page 81, lines 13 to 15; R. at 565.) Mr.
Whiteley further testified that these conversations took place

around March 11, 1985. (Trial Transcript page 81, lines 21-22;

-12-



R. at 565.) The above statements patently support the trial
court's Finding of Fact that Plaintiffs asked Defendants what
was owing on or about March 11, 1985, and that Defendants
refused to give this information to them.

Additionally, Defendants previously stipulated, in the
Stipulated Statement of Contested and Uncontested Facts, that
it was an uncontested fact that Plaintiff John Whiteley
telephoned Defendant Sidney Seftel and informed him that
Plaintiffs were prepared to pay all amounts owing (Uncontested
Fact #19, R. at 274-75), and that Defendants did not advise
Plaintiffs as to the amounts claimed owing (Uncontested Fact
$#20, R. at 275). Uncontested Fact #20 (R. at 275) goes on to
reveal that "Plaintiff John Whiteley made additional attempts
to obtain information regarding the amount claimed by Mr.
Seftel to be owing under the contract [but that] Defendants and
their attorneys failed and refused to provide Plaintiffs with
the requested information." These facts, stipulated to by
Defendants, further support the trial court's findings.

The Defendants next contend that there were insufficient
factual evidence to find that Mr. and Mrs. Bowns were prepared
to complete the purchase of the property from Plaintiffs and
would have completed it if Defendants had provided the
requested information as to the amounts owing. At trial, Mrs.
Jo Anne Bowns, after testifying that they were prepared to
purchase the subject property, stated:

Q. Did you complete the purchase of that property?

-13-



A, No, we didn't.

Q. And why not?

A, The owner couldn't come up with free title on

it, clear title, I guess that's what you call it.

(Trial Transcript, pages 22, lines 24-25, page 23, lines 1-3;
R. at 507-508.) Again, as further clarified in the statements
by Plaintiff John Whiteley above, the reason Plaintiffs could
not obtain clear title was because Defendants refused to
specify the amount that needed to be paid off.

Defendants further contend that the trial court's findings
that Associated Title Company was involved in the Bowns' sale
as a third party escrow agent, which would hold sufficient
funds to make payment of the amounts owing, was not supported
by substantial evidence. However, testimony by Blake T.
Heiner, vice-president and legal council of Associated Title,
and especially Plaintiff's Exhibit 11, introduced into evidence
through Mr. Heiner, support the trial court's findings. (See
Trial Transcript, pages 67 to 74; R. 551-58.) Specifically,
Exhibit 11 indicates that $53,961.00 was held by Associated
Title Company at the critical time. Such was clearly
sufficient to pay the amounts due and owing to Defendants, if
Respondents or Associated Title would have properly been given
the requested information.

Finally, Defendants stipulated as an uncontested fact
that, in connection with the proposed sale of the property to

the Bowns, "certain employees at Associated Title Company

-14-



contacted the Defendants to inquire about the amounts
Defendants claimed to be owing under the subject contract"
(Uncontested Fact #25; R. at 276). All of the above

constitutes substantial support for the trial court's findings.

POINT 3: THE TRIAL COURT CORRECTLY RULED THAT
PLAINTIFFS WERE NOT IN DEFAULT UNDER THE
UNIFORM REAL ESTATE CONTRACT.

Contrary to the conclusion reached by Defendants in
Argument III of their brief, Plaintiffs were not in default
under the terms of the Uniform Real Estate Contract such as to
terminate their rights under the contract. Defendants confuse
"delinquency" or "default in payment" with a contractual
default sufficient to preclude further rights under the
contract.

Contract payments were due on the 1lst day of the month.
Remedies to enforce payment were available to the contract
seller only after a payment was more than thirty days
delinquent. (Uniform Real Estate Contract, Plaintiffs' Trial
Exhibit #1.) Payments were made through February, 1985.
(Stipulated Fact #24, R. at 276.) Mr. Whiteley testified that
on March 11, 1985 he requested Mr. Seftel to tell him the
amounts owing under the contract. The thirty day grace period
had not yet run as to the payment due March lst. The requested
information was not provided and no payments were thereafter
made until the payment of October 21, 1985. (Stipulated Fact

#24, R. at 276.)

-15-



While Plaintiffs were admittedly delinquent or in default
in their post February, 1985 payments as required by the
express terms of the Uniform Real Estate Contract, such
delinquency had no legal consequence until the Defendants
strictly complied with one of the three alternative remedies of
Paragraph 16 of the contract, thus putting the Plaintiffs on
notice of what remedial measures must be initiated to protect
their interest. Before that occurred, the Plaintiffs-
purchasers had full contractual rights and, therefore, were not
in "default" under the contract.

This Court has held that full contractual rights remain
pending the contract seller's strict compliance with the

requirements of Paragraph 16. In Hansen v, Christensen, 545

P.2d 1152 (Utah 1976), the Court stated that "the contractual
relations between seller and buyer are in existance until such
time as the seller chooses to notify the defaulting buyer of
its election to proceed under one, or all, of its options."
Id. at 1154. Similarly, the Court stated in a case cited by

Defendants in their brief, Hadlock v. Showcase Real Estate,

Inc., 680 P.2d 395 (Utah 1984), that the sellers have "no cause
of action"™ until the Paragraph 16 requirements have been
strictly complied with. 1Id. at 398. Further, the Court has
said the "provisions of the Uniform Real Estate Contract are
not self-executing, and to enforce them, it requires some
affirmative act on the part of the seller to notify the buyer

of what specific provision in the contract the seller is

-16-



proceeding under and state what the buyer must do to bring the

contract current." Grow v. Marwick Development, Inc., 621 P.2d

1249, 1251-52 (Utah 1980), citations omitted. See also Pomeroy
on Specific Performance of Contracts (3d Ed.), §393, p. 836,
wherein it is said:

If the clause be not absolute that the contract shall
be ipso facto void upon a default in payment at the
time, that its object in its language is to give the
vendor his election and power to put an end to the
agreement upon the vendee's failure in paying at the
appointed day, then the vendor, if he intends to
avail himself of the provisions must give the
purchaser a timely and reasonable notice of his
intention to avoid the contract, or must do some
unequivocable act which unmistakably shows that
intention, for the vendor cannot treat the default
alone as terminating the agreement. (Emphasis added.)

The above was recognized by the Utah Supreme Court to be a

"correct doctrine™ in Leone v. Zuniga, 84 Utah 417, 34 P.2d

699, 703 (1934).

On August 28, 1985, Defendants mailed to John Whiteley a
notice (Plaintiffs' Trial Exhibit #8) advising of default and
the election to pursue the forfeiture remedy prescribed by
Paragraph 16A of the contract. (Stipulated Fact #29, R. at
278.) No previous Paragraph 16 election had been given. By
this time numerous attempts had been made both by John Whiteley
at Associated Title Company months earlier to pay off the
contract balance. Plaintiffs had lost their April 1985 sale to
Mr. and Mrs. Bown. Additionally during the month of August,
Beehive Thrift had attempted to obtain information from
Defendants so to pay off the contract balance. (Testimony of

Grant G. Orton; R. at 527-528.) Finally, Defendants filed
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their counterclaim in this action seeking recovery of damages
under Paragraph 16B of the contract, rather than the Paragraph
16A forfeiture remedy elected by their letter of August 28,
1985.

Defendants had failed to properly comply with any of the
provisions of Paragraph 16 of the Uniform Real Estate
Contract. Plaintiffs, therefore, were not placed in default
under the contract. Defendants cite to this Court's ruling in

Fireman's Insurance Co. v. Brown, 529 P.24 419 (Utah 1974), for

support of their contention that each month's failure to pay
resulted in a default by Plaintiffs. However, a close look at
the result of that case leads to an opposite conclusion. 1In

Fireman's Insurance Co., the Court allowed the buyer to receive

title to the property even though he was over twenty months
behind in payments. The seller had improperly given notice to
the purchaser. She had not strictly complied with the
requirements of the default provisions of the Uniform Real
Estate Contract. Contrary to Defendants' contention, the Court
merely concluded that it is obvious the purchaser was in
default of his payments. 1Id. at 420. This delinquency or
default in payments did not lead to the result that the
purchaser was in default under the contract, and had no rights
thereunder. 1In the instant case, while Plaintiffs were
admittedly delinquent or in default of some payments, that
delinquency was occasioned by the "straight arm" tactics of

Defendants who had failed to pursue their contract remedies.
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The Plaintiffs still had full rights under the Uniform Real
Estate Contract to require Defendants to advise them as to the
balance they claimed as owing under the contract and to accept
payment thereof and deliver title to the land subject of the

contract.

POINT 4: THE TRIAL COURT PROPERLY CONCLUDED THAT
DEFENDANTS HAD BREACHED THEIR CONTRACTUAL
OBLIGATIONS UNDER THE UNIFORM REAL ESTATE
CONTRACT.

Defendants maintain that the trial court incorrectly ruled
that they were in default under the terms of the Uniform Real
Estate Contract. Defendants principal conqention is that
Plaintiffs were obligated to bring all past payments current
before Defendants were under any obligation to deliver a deed.
While Defendants state the correct law, they apply the law
incorrectly to the facts in this case. As supported by the
facts, and more specifically spelled out in Points 1 and 2,
supra, Plaintiffs clearly and undeniably tendered and offered
to pay to Defendants the entire amounts owing under the
contract, including the delinquent payments that were owing at
that time. If Defendants or their agents would have merely
informed Plaintiffs or either title company of the total
amounts owing, that amount would have been paid to Defendants.
It is unreasonable to argue that since the delinquent payments

had not been paid, Defendants could not be in default,

especially since those amounts were in fact tendered by
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Plaintiffs, or at the very least, tender was excused because of
Defendants' conduct. This Court has accepted the rule that:

there is implied in any contract a covenant of good
faith and cooperation, which should prevent either
party from impeding the others performance of his
obligations thereunder; and that one party may not
render it difficult or impossible for the other to
continue performance and then take advantage of the
non-performance he has caused.

zions Properties, Inc. v. Holt, 538 P.2d 1319, 1321 (Utah 1975)

(footnotes omitted).

Additionally, while Defendants initially claimed that they
had an equity in the subject property (Uncontested Fact #22; R.
at 275), not until April 14, 1986 did they inform Plaintiffs
that they were no longer claiming any such equity.
(Uncontested Fact #32, R. at 279.) As the Defendants were
themselves unable to accurately and timely identify what amount
they were claiming under the contract, they could not fault the
Plaintiffs for not making payment of said amounts.

The Faulkner cases cited by Defendants in Argument IV of
their brief are factually distinguishable and are not
supportive of the contentions raised by Defendants. Faulkner

v. Farnsworth, 665 P.2d 1219 (Utah 1983); Faulkner v.

Farnsworth, 714 P.2d 1149 (Utah 1986). 1In the Faulkner cases,

the Court limited its discussion to the award of attorney's
fees, and was not addressing the explicit provisions of the
contract. Further, the facts of Faulkner reveal that the
purchaser never tendered payment to the seller, as was done by

the Plaintiffs in the instant case.
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POINT 5: THE TRIAL COURT WAS CORRECT IN ITS AWARD
OF PLAINTIFFS' ATTORNEYS FEES.
Defendants, in their brief, have correctly stated the law
as being that when parties have agreed by contract to the
payment of attorney's fees, the court may award fees in

accordance with the terms of the agreement, Turbo Management,

Inc. v. Haggas Management, 645 P.2d 667 (Utah 1982), and that a

party is entitled to those fees attributable to the successful
vindication of contractual rights within the terms of the

agreement, Trayner v. Cushing, 688 P.2d 856, 858 (Utah 1984).

Additionally, it is generally recognized that the amount of
attorney's fees to be awarded is within the sole discretion of
the trial court. Id. at 858. Contrary to the conclusion
reached by Defendants, however, and as more fully spelled out
in Points 3 and 4, supra, the trial court properly concluded
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