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STATEMENT OF JURISDICTION

Jurisdiction in this Court is proper under Utah Code Ann. § 78-2-2(3) and Utah
Const. art. VIII, § 3.

STATEMENT OF ISSUES AND APPELLATE REVIEW

A. STATEMENT OF ISSUES

1. Did the court correctly find that Plaintiffs had no standing to challenge
Defendants’ alleged attorney fee splitting practices?

2. Did the court correctly hold that Plaintiffs had no standing to challenge
Defendants’ alleged improper collection of treble damages, when Plaintiffs never paid
treble damages to Defendants?

B. STANDARD OF REVIEW

Standing is a legal question reviewed for correctness. See Utah Bankers Ass’n v.
Utah Dep’t Fin. Inst., 888 P.2d 714, 716 (Utah Ct. App. 1994); Aldrich, Nelson, Weight
& Esplinv. Dep’t of Employment Sec., 878 P.2d 1191, 1194 (Utah Ct. App.1994).

DETERMINATIVE PROVISIONS

The following statutes and rules are important to this appeal:

1. Utah Code Ann. § 7-15-1 (pre and post 1999 versions) (Addendum).

2. Rules 4-505 and 4-505.01, Utah Rules of Judicial Administration

(Addendum).



STATEMENT OF THE CASE

Plaintiffs wrote bad checks that were referred to Defendant Bonneville Billings &
Collections, Inc. (“Bonneville”) for collection. Bonneville used its attorney, Defendant
Ted K. Godfrey to collect on the checks. Defendants’ strictly complied with Utah statutes
that thoroughly regulate collection efforts. Plaintiffs nonetheless allege twenty-two
separate causes of action that lead to two basic allegations: (1) improper attorney fee
splitting; and (2) improper collection and retention of treble damages.

Defendants moved to dismiss based on Plaintiffs’ lack standing. Plaintiffs have
not suffered a distinct and palpable injury giving them a personal stake in the outcome of
this dispute. On June 3, 2002, Judge Frederick granted Defendants’ motions. This timely
appeal followed.

STATEMENT OF RELEVANT FACTS

A.  Plaintiff Melanie Lloyd

1. On April 16, 1999, Plaintiff Melanie A. Lloyd bounced a check to Conoco.
See Complaint at § 27; R. at 6.

2. The check was referred to Bonneville, which on April 30, 1999 sent
statutory notice of the dishonored check to Ms. Lloyd. See Complaint at § 29 and Exhibit
“K”; R. at 6, 55.

3. On May 18, 1999, a second notice was sent to Ms. Lloyd. See Complaint at

9 30 and Exhibit “L”; R. at 6, 56. Ms. Lloyd did nothing.



4, On June 13, 1999, Mr. Godfrey, on behalf of his client, Bonneville, served
Ms. Lloyd with a summons and complaint. See Complaint at § 31 and Exhibit “M”; R. at
6, 58-60.

S. At this point, Ms. Lloyd sent Defendants a check for $40.20. See
Complaint at § 32 and Exhibit “N”; R. at 6, 61.

6. Because suit had already been filed, Mr. Godfrey sought another $160.00
($150.00 in attorney’s fees and $10.00 for court costs). See Complaint at § 33; R. at 6.

7. On June 25, 1999, Ms. Lloyd paid the remaining $160.00 and the suit was
dismissed. See Complaint at § 34 and Exhibit “O”; R. at 6, 62.

8. To date, Ms. Lloyd has paid a total of $200.20, consisting of the face
amount of the check, a $20.00 service charge, $10.00 in court costs, $150.00 in attorney’s
fees and approximately thirty cents in interest. See Complaint at Y 32-34 and Exhibits
“N” and “O”; R. at 6, 61-62. Ms. Lloyd did not pay any treble damages, nor were such
damages sought by Defendants.

B.  Plaintiff Linda Haymond

9. On February 24, 2001, Plaintiff Linda Haymond bounced a check to the
Flower Patch for $7.42. See Complaint at § 9 and Exhibit “A”; R. at 3, 33.

10.  The check was referred to Bonneville, and Bonneville used Mr. Godfrey as

its attorney to collect on the check. See Complaint at §§ 11-12; R. at 3.



11.  On April 13,2001, Mr. Godfrey sent statutory notice of the dishonored
check to Ms. Haymond pursuant to § 7-15-1(5). See Complaint at § 13 and Exhibit “B”;
R. at 3, 34.

12.  After receiving no response from Ms. Haymond, on June 13, 2001, Mr.
Godfrey served Ms. Haymond with a summons and complaint pursuant to § 7-15-1(7).
See Complaint at 9 14 and Exhibit “C”; R. at 3, 35-37.

13.  OnJune 27, 2001, Ms. Haymond sent a cashier’s check for $28.00 to the
Flower Patch, the merchant that initially received her bad check. See Complaint at q 15
and Exhibit “D”; R. at 3, 38. By this time, however, $28.00 was insufficient to cover the
amounts owing because of Ms. Haymond’s failure to act in a timely manner.

14.  Ms. Haymond retained attorney Lester A. Perry to defend her in the
collection action. See Complaint at § 17; R. at 3.

15.  In August and September of 2001, Mr. Perry sent two letters to Mr. Godfrey
requesting various documents. In those letters, Mr. Perry also alleged that Mr. Godfrey
split fees with Bonneville, and collected statutory damages that were prohibited by Utah’s
Dishonored Instruments Act. See Complaint at ] 20-21 and Exhibits “E” and “F”; R. at
4-5,39-41.

16.  On October 2, 2001, Mr. Perry filed formal discovery requests. See

Complaint at § 23 and Exhibit “H”; R. at 5, 44-48.



17. Bonneville moved to dismiss the case against Ms. Haymond, and the court
did so over Ms. Haymond’s objection. See Complaint at § 25-26 and Exhibits “I” and
“J”; R. at 5, 49-54.

18.  Ms. Haymond only paid Bonneville $28.00, representing the face amount of
the check and a twenty dollar service charge. See Complaint at § 15 and Exhibit “D”; R.
at 3, 38. Ms. Haymond did not pay any attorney’s fees or treble damages.

LITIGATION BACKGROUND

For years Plaintiff’s attorney, Lester Perry, has been challenging the practices of
collection agencies.! He has had some success. Ditty v. Check Rite, 182 F.R.D. 639 (D.
Utah 1998) (class action claim that a collection letter violated the Fair Debt Collection
Practices Act settled after Judge Tena Campbell certified the class). Mr. Perry has
challenged alleged fee splitting between collection agencies and their lawyers in federal
and state courts, before the state legislature, and before the Utah State Bar. Despite such
close scrutiny, Bonneville and its attorney’s actions have not been found to violate the

law. This lawsuit is another example of counsel’s crusade against collection agencies.

'Plaintiffs acknowledge this is their brief by stating that “counsel for Ms.
Haymond and Ms. Lloyd has fought the attorney fee splitting issue against Bonneville
and its attorneys in prior cases.” Plaintiffs’ Br. at 15 n. 1. See also Riddle v. Perry, 2002
UT 10, § 4, 40 P.3d 1128 (“Mr. Perry is an attorney who represents plaintiffs in class
action suits against attorneys who practice in the field of debt collection.”).



The fatal flaw in this effort is that his clients have no standing to challenge such practices

because they have suffered no injury.?
A. Pickering, et al. v. Bonneville Billing and Collections, Inc., 95-CV-125-B
In 1995, Mr. Perry represented a plaintiff who sued Bonneville and its lawyer in
federal court, alleging that Bonneville improperly split fees with its lawyers. On the

standing issue, Judge Benson wrote:

The consumer plaintiffs’ obligation to pay the statutory attorney fees in
Rule 4-505.01 arises from the participation of attorneys in the collection
case, not from the proper allocation of fees after the judgment has been
paid. Only if attorneys were not actually involved in some material manner
in the collection cases do the consumer plaintiffs have a claim based on
their payment of attorney fees. Accordingly, if during discovery the facts
demonstrate that there was more than a token or de minimus attorney
involvement in Bonneville’s collection efforts then the Plaintiffs may not
have a cognizable injury at law, and the court would entertain a summary
judgment motion to dismiss on this ground.

Memorandum Opinion and Order, dated October 9, 1996, at 5 (See Memorandum in
Support of Defendant Ted K. Godfrey’s Motion to Dismiss at Exhibit “1”’; R. at 245-

252).} Judge Benson also stated that even “[i]f the Plaintiffs do not have a viable cause of

2 In the following sections, Mr. Godfrey refers the Court to two unpublished
decisions and to a letter from the Utah State Bar. They demonstrate that Plaintiffs’
counsel has taken this crusade against collection agencies to every available forum prior
to coming to state court. Also, the Pickering and Heard decisions are factually identical
to the case at hand, they were brought by the same attorney as the present case, they
contain the same arguments involving alleged fee splitting, and they recognize the rule of
law — that Plaintiffs lack standing to assert such claims.

*Rather than appending a copy of the unpublished decisions cited by Mr. Godfrey
in the Addendum to his Brief, Mr. Godfrey will refer the Court to his Memorandum in

6



action based on their lack of injury, an equitable outcome may still occur. In oral
argument plaintiffs’ counsel stated that the Utah State Bar and the Department of
Consumer Protection have pursued this problem against Bonneville and the attorneys
involved. These agencies appear to be the proper means of enforcement in this case of
misused or misallocated attorney fees.” Id. at 5 n. 3 (emphasis added). The Pickering
case settled before trial and no class was ever certified. Plaintiffs’ counsel carried these
issues over into the Heard case.

B.  Heard v. Bonneville Billing and Collections, Inc. et al., 2:97-CV-445C

The next spring, another plaintiff represented by Mr. Perry sued Bonneville again
in federal court, again alleging unlawful fee splitting. Judge Tena Campbell granted
Bonneville’s motion to dismiss for lack of standing:

Even assuming that Bonneville’s attorneys were improperly splitting fees
with their client, plaintiff does not have standing to challenge this practice.

¥ % ok

Here, plaintiff has suffered no injury from Bonneville’s alleged fee splitting
practice that could be redressed by a favorable decision. Plaintiff does not
allege that the amount of attorney’s fees collected from her by defendants
was excessive. In fact, it is undisputed that Bonneville’s attorney’s collected
the amount of attorney’s fees authorized by rule 4-505.01 of the Code of
Judicial Administration. Plaintiff’s claim relates only to the later
distribution of the fees collected by Bonneville’s attorneys. Because
plaintiff has suffered no concrete, particularized injury from defendants’

Support of Defendant Ted K. Godfrey’s Motion to Dismiss. Each of the decisions was

attached as an exhibit to that memorandum and, therefore, are included in the appellate
record.



distribution of fees, she lacks standing to bring a claim based on
Bonneville’s alleged fee splitting practice.

Order of November 30, 1998, at 5-6 (emphasis added) (see Memorandum in Support of
Defendant Ted K. Godfrey’s Motion to Dismiss at Exhibit “2”; R. at 253-264). Judge
Campbell added: “[i]f plaintiff suspects defendants are engaging in illegal fee splitting,
the proper course of action would be to file a complaint with the Utah State Bar
Association in hopes of initiating a disciplinary proceeding.” Id. at 6 n. 3.

Ms. Heard appealed Judge Campbell’s decision, and the Tenth Circuit Court of
Appeals affirmed the dismissal: “What Bonneville’s attorney did with the statutory fees
may violate state ethical rules. How that injures plaintiff, however, eludes us. It is the
fundamental deficiency of Ms. Heard’s stake in the outcome of the fee splitting issue
which defeats her standing.” Heard v. Bonneville Billing and Collections, 216 F.3d 1087
(table), 2000 WL 825721 at *5 (10™ Cir. 2000) (see Memorandum in Support of
Defendant Ted K. Godfrey’s Motion to Dismiss at Exhibit “3”; R. at 265-269).

C.  The Utah State Legislature

Plaintiffs’ counsel has also taken this issue to the Utah State Legislature. Mr.
Perry testified before the Business, Labor and Economic Development Committee about

amending Utah’s “civil check law.” See Riddle v. Perry, 2002 UT 10, § 4, 40 P.3d 1128.



D.  The Utah State Bar

On July 6, 2002, Mr. Perry filed a lengthy complaint with the Utah State Bar
alleging that Mr. Godfrey improperly split fees with Bonneville. See Memorandum in
Support of Defendant Ted K. Godfrey’s Motion to Dismiss at Exhibit “5”; R. at 278-299.
In the complaint, Mr. Perry alleged that Mr. Godfrey violated the Dishonored Instruments
Act, Rules 4-505 and 4-505.01 of the Utah Rules of Judicial Administration, Rules 1.5
and 5.4 of the Utah Rules of Professional Conduct, and Ethics Advisory Opinion No. 100.
Despite Mr. Perry’s accusations, the Bar’s Office of Professional Conduct dismissed the
complaint:

You have alleged that Mr Godfrey and Bonneville have a fee splitting

arrangement by Mr. Godfrey making excessive payments for the use of the

CUBS system when the attorneys were not previously billed for the use of

this system. Mr. Godfrey stated that he does not engage in any fee splitting

with Bonneville and that Bonneville is paid for the lease, equipment,

insurance, and use of the CUBS system. The evidence is insufficient to

establish by a preponderance of the evidence that Mr. Godfrey has violate

the Rules of Professional Conduct. You have not established that Mr.

Godfrey is fee splitting because of the large payments to Bonneville for use

of the CUBS system. Bonneville is not prohibited from charging its

attorneys more than its cost for the use of its system. Accordingly this

matter is dismissed.
(Letter from Renee Spooner to Lester M. Perry, May 18, 2001 (emphasis added) (see
Memorandum in Support of Defendant Ted K. Godfrey’s Motion to Dismiss at Exhibit
“6”; R. at 300-302). Mr. Perry attempted to appeal the dismissal of his complaint but his

appeal was untimely.



E. State Court

Plaintiffs now bring the same attack to state court. The forum and the plaintiffs
may be different, but they press the same failed claims. They fare no better here. Judge
Frederick ruled that Plaintiffs lack standing to assert these claims. Plaintiffs now appeal
Judge Frederick’s Order of Dismissal.

SUMMARY OF THE ARGUMENT

To prove standing under Utah law, a plaintiff must show he has suffered a distinct
and palpable injury giving rise to a personal stake in the outcome of the dispute. In rare
instances, courts find standing without injury if plaintiff is the most appropriate plaintiff
to bring the claims. In still rarer settings, courts will find standing without injury if
plaintiff raises issues of such public importance that they ought to be decided to further
public interest.

Regarding the alleged fee splitting claims, Plaintiffs suffered no distinct and
palpable injury because Mr. Godfrey was authorized by statute to collect reasonable
attorney’s fees, and the amounts sought were not unreasonable or excessive. Moreover,
even if Mr. Godfrey split fees with Bonneville, Plaintiffs have no interest in the fees once
they are paid. In sum, what happens to fees after they are lawfully collected is none of
Plaintiffs’ business.

Similarly, Plaintiffs lack standing to assert their treble damages claims. Neither of

the Plaintiffs paid Bonneville treble damages. They were not sought from Ms. Lloyd, and

10



although sought, were never collected from Ms. Haymond. Furthermore, Mr. Godfrey
was authorized by statute to seek treble damages from Ms. Haymond. Plaintiffs,
therefore, suffered no distinct and palpable injury regarding treble damages.

Likewise, Plaintiffs cannot satisfy the alternate tests for standing under Utah law.
Ms. Haymond and Ms. Lloyd clearly are not the most appropriate plaintiffs to bring these
claims, and these are not issues of sufficient public importance in and of themselves to
warrant standing. Therefore, this Court should affirm Judge Frederick’s Order of
Dismissal.

ARGUMENT

L STANDING REQUIREMENTS LIMIT THE POWER OF A COURT TO
HEAR A CASE.

A. State Common Law

The United States Supreme Court has held that “standing principles are founded in
concern about the proper — and properly limited — role of the courts in a democratic
society.” National Credit Union Admin. v. Bank & Trust Co., 522 U.S. 479 (1998)
(citations omitted). Standing “operates as a gatekeeper to the courthouse, allowing only
those cases that are fit for judicial resolution.” Aldrich, Nelson, Weight & Esplin v.
D.ES., 878 P.2d 1191, 1194 (Utah Ct. App. 1994); Utah Bankers Ass’nv. Utah Dep’t of
Fin. Inst., 888 P.2d 714, 717 (Utah Ct. App. 1994).

Standing . . . is designed to preserve the integrity of judicial adjudication by
requiring that legal issues be adequately defined and crystalized so that

11



judicial procedures focus on specific well defined legal and factual issues.

To that end the parties must have both a sufficient interest in the subject

matter of the dispute and a sufficient adverseness so that the issues can be

properly explored.
Nat’l Parks & Conservation Ass’nv. Bd. of State Lands, 869 P.2d 909, 913 (Utah 1993).
Standing preserves the integrity of our legal system by ensuring that only those cases fit
for judicial resolution come before the courts. Grievances better addressed by other
branches of the government do not satisfy the standing requirements.

Standing can be shown if a plaintiff “show[s] some distinct and palpable injury
giving rise to a personal stake in the outcome of the dispute.” Order of Police Lodge v.
Nordfelt, 869 P.2d 948, 950 (Utah Ct. App. 1993); Nat. Parks, 869 P.2d at 913. “One
who is not adversely affected has no standing. A mere allegation of an adverse impact is
not sufficient. There must also be some causal relationship alleged between the injury to
the [complainant], the [defendants’] actions and the relief requested.” State v. Mace, 921
P.2d 1372, 1379 (Utah 1996). This is the traditional test for standing.

Utah law provides two alternate tests for standing. In rare instances, standing may
be found if there is “no other party who has a greater interest in the outcome of the case

than the aggrieved party and if the issue is unlikely to be raised at all if standing is

denied.” Aldrich, 878 P.2d at 1194. Accord Nordfelt, 869 P.2d at 951; Nat. Parks, 869

“Plaintiffs fail to address the applicability of the two alternate tests for standing
because they believe that “the ‘traditional’ test of a particularized, palpable injury has
been met.” Plaintiffs’ Br. at 30-31 n. 11.

12



P.2d at 913. In rarer instances, standing may be found “if the issues presented are unique
and of such importance that they ought to be decided in the furtherance of public
interest.” Nordfelt, 869 P.2d at 951-52. Accord Aldrich, 878 P.2d at 1194; Nat’l Parks,
869 P.2d at 913. Plaintiffs satisfy none of these tests.

B.  The Utah Constitution

Although Utah courts have recognized three tests for standing, only the traditional
test finds any support in the Utah constitution. The second two enjoy no constitutional
underpinnings. The open courts provision of the Utah Constitution defines who shall
have access to courts:

All courts shall be open, and every person, for an injury done to him in his

person, property or reputation, shall have remedy by due course of law,

which shall be administered without denial or unnecessary delay; and no

person shall be barred from prosecuting or defending before any tribunal in
this State, by himself or counsel, any civil cause to which he is a party.

Utah Const. art. I, § 11 (emphasis added). Parties who meet this requirement are
guaranteed the “right and opportunity, in a judicial tribunal, to litigate a claim, seek relief,
or defend one’s rights.” Miller v. USAA Cas. Ins. Co., 2002 UT 6, § 38, 44 P.3d 663.
Courts should be very reluctant to grant standing when the plaintiffs have suffered no
direct injury giving them a personal stake in the outcome of the dispute.

[D]espite our recognition of this Court’s power to grant standing where

matters of great public interest and societal impact are concerned, this Court

will not readily relieve a plaintiff of the statutory requirement of showing a
real and personal interest in the dispute.
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Jenkins v. Swan, 675 P.2d 1145, 1150 (Utah 1983). Thus, Plaintiffs must show they have
suffered a “distinct and palpable injury giving rise to a personal stake in the outcome of
the dispute.” Nordfelt, 869 P.2d at 950. They cannot meet this burden.

II. PLAINTIFFS’ CLAIMS FAIL FOR LACK OF STANDING.

A. Bonneville and Mr. Godfrey Complied with the Dishonored
Instruments Act.

Our economic system relies upon the mutual understanding that when a person
issues a check, there are sufficient funds to cover the check, and the merchant who
receives the check will be paid in full. If there was a guessing game between the issuer
and the merchant every time a check was presented, then merchants would not accept
checks. A check is a promise and covenant that the issuer’s account contains sufficient
funds to honor the check. When a person bounces a check, this covenant still needs to be
enforced. However, collecting money costs money. It is only fair that the person who
breaches the covenant pay for the costs. That is the purpose of the Dishonored
Instruments Act. It reflects the importance of this covenant to the economy, and it
thoroughly regulates how those checks are to be collected.

The Dishonored Instruments Act, Utah Code Ann. § 7-15-1, authorizes the holder
of a dishonored check to take specific actions to collect what is owed. The Act “provides
for an escalation of recoverable amounts as time elapses without payment of the

dishonored check and as additional steps are taken to recover the check amount.”
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Checkrite Recovery Serv. v. King, 2002 UT 76, | 5, 52 P.3d 1265. Initially, the issuer of
a dishonored check is liable for the check amount and a “service charge” of $20.00. Utah
Code Ann. § 7-15-1(2)(b). Before a holder may charge “collection costs” or file suit, it
must mail statutory “written notice” to the issuer, under § 7-15-1(5)(b). If the issuer does
not pay the check amount and the service charge of $20.00 within fifteen days from when
the notice was mailed, the holder is authorized to collect the check amount, the service
charge of $20.00 and “collection costs” not to exceed $20.00. Id. § 7-15-1(4).

If the issuer does not pay these amounts within thirty days from when the notice
was mailed, the holder has two options. First, the holder may offer not to file a lawsuit if
the issuer pays the holder the check amount, a service charge of $20.00, collection costs
not to exceed $20.00, treble damages, and reasonable attorney’s fees not to exceed $50.00
(if the holder retains an attorney). See id. § 7-15-1(6)(a). Second, if a lawsuit is filed
then the issuer is liable to the holder for the check amount, interest, costs of collection,
including all court costs and reasonable attorneys fees, and treble damages. See id.

§ 7-15-1(7)(b). The statute specifically states the amount of treble damages which the
holder is authorized to collect. See id. § 7-15-1(6)(a)(iii) and (7)(b)(iv). Although the
holder is authorized to collect treble damages, the statute requires that all such damages
“be paid to and be the property of the original payee of the check.” Id. § 7-15-1(6)(b) and
(7)(d). Bonneville is the holder of the checks it is assigned to collect. Both Bonneville

and its attorney, Mr. Godfrey, complied with the Dishonored Instruments Act.
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B.  Plaintiffs Lack Standing to Assert Their Claims Alleging Attorney Fee
Splitting on Behalf of Bonneville and Mr. Godfrey.

1. Plaintiffs have suffered no distinct and palpable injury.

Plaintiffs claim to have suffered a “distinct and palpable injury giving rise to a
personal stake in the outcome of the dispute.” Order of Police Lodge v. Nordfelt, 869
P.2d 948, 950 (Utah Ct. App. 1993). Plaintiffs allege that:

Ms. Lloyd paid $150.00 to $160.00 in attorney’s fees that were split with

Bonneville . . . [and] Ms. Haymond had to hire an attorney to defend her in

Bonneville’s collection action and keep Bonneville and its attorney from

collecting the bogus attorney’s fees.

Plaintiffs’ Br. at 30. Plaintiffs have suffered no injury.

Bonneville complied with applicable law and sought only statutory attorney’s fees
from Plaintiffs. Both versions of Utah Code Ann. § 7-15-1 that were in effect when Ms.
Lloyd and Ms. Haymond wrote their respective checks allowed the “holder” to collect
“court costs and reasonable attorney’s fees.” See Utah Code Ann. § 7-15-1.° A “holder”
is “[a] person who has legal possession of a negotiable instrument and is entitled to

receive payment on it.” Black’s Law Dictionary 737 (7" ed. 1999). Bonneville had legal

possession of both checks and was entitled to receive payment on them. Thus, Bonneville

Subsection (4) of § 7-15-1 of the 1997 amendments in effect on April 16, 1999
when Ms. Lloyd wrote her check, allowed the holder to collect “reasonable attorney’s
fees” (Addendum). Subsection (7) of § 7-15-1 of the 1999 amendments, in effect on
February 24, 2001 when Ms. Haymond wrote her check, also allowed the holder to
collect “reasonable attorney’s fees” (Addendum).
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was a “holder” entitled to collect reasonable attorney’s fees under Utah Code Ann.
§ 7-15-1.

The fees sought by Bonneville were reasonable. On Bonneville's behalf, Mr.
Godfrey sought $150.00 in attorney’s fees from both Plaintiffs once he filed suit. This is
the amount that Rule 4-505.01 of the Rules of Judicial Administration allows in a default
judgment of less than $700.00. Plaintiffs can suffer no injury when Bonneville sought
only statutory fees authorized by law.

As Judge Benson put it in Pickering:

The consumer plaintiffs’ obligation to pay the statutory attorney fees in

Rule 4-505.01 arises from the participation of attorneys in the collection

case, not from the proper allocation of fees after the judgment has been

paid. Only if attorneys were not actually involved in some material manner

in the collection cases do the consumer plaintiffs have a claim based on

their payment of attorney fees. Accordingly, if. .. the facts demonstrate

that there was more than a token or de minimus attorney involvement in

Bonneville’s collection efforts then the Plaintiffs may not have a cognizable

injury at law . . .

Memorandum Opinion and Order, October 9, 1996, at 5 (see Memorandum in Support of
Defendant Ted K. Godfrey’s Motion to Dismiss at Exhibit “1”’; R. at 245-252). Here, Mr.

Godfrey followed the statutory collection steps to the letter, and requested only the

SPlaintiffs allege in their Complaint that Bonneville “collected up to $160.00” in
attorney’s fees from Ms. Lloyd. See Complaint at § 71; R. at 15. However, that amount
actually represents $150.00 in attorney’s fees and $10.00 in court costs for the cost of
serving Ms. Lloyd.
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statutory sum. If Plaintiffs suffered some injury, it is not legally cognizable, for the law
requires the very steps that Mr. Godfrey followed.

Judge Campbell’s order in the Heard case similarly noted that requesting
statutorily authorized attorney’s fees does not result in an injury:

Even assuming that Bonneville’s attorney’s were improperly splitting fees
with their client, plaintiff does not have standing to challenge this practice.

* %k %k

Here, plaintiff has suffered no injury from Bonneville’s alleged fee splitting
practice that could be redressed by a favorable decision. Plaintiff does not
allege that the amount of attorney’s fees collected from her by defendants
was excessive. In fact, it is undisputed that Bonneville’s attorney’s
collected the amount of attorney’s fees authorized by rule 4-505.01 of the
Code of Judicial Administration. Plaintiff’s claim relates only to the later
distribution of the fees collected by Bonneville’s attorneys. Because
plaintiff has suffered no concrete, particularized injury from defendants’
distribution of fees, she lacks standing to bring a claim based on
Bonneville’s alleged fee splitting practice.

Campbell Order of November 30, 1998, at 5-6 (see Memorandum in Support of
Defendant Ted K. Godfrey’s Motion to Dismiss at Exhibit “2”; R. at 253-264). Finally,
the Tenth Circuit rejected identical claims in the Heard decision. “What Bonneville’s
attorney did with the statutory fees may violate state ethical rules. How that injures
plaintiff, however, eludes us. It is the fundamental deficiency of Ms. Heard’s stake in the
outcome of the fee splitting issue which defeats her standing.” Heard v. Bonneville

Billing and Collections, 216 F.3d 1087 (table), 2000 WL 825721 at *5 (10" Cir. 2000)
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(see Memorandum in Support of Defendant Ted K. Godfrey’s Motion to Dismiss at
Exhibit “3”; R. at 265-269).

Plaintiffs rely on Fuller v. Medical Collections, Inc., 891 P.2d 300 (Haw. Ct. App
1995), for the proposition that money collected by an agency from a debtor as an
attorney’s fee is not an attorney’s fee if it is not paid to the attorney. See id., at 316.
Fuller is not binding on this Court. Nor is it persuasive, because it is materially different
from this case. In Fuller, the appellate court vacated an order granting defendant’s
motion to dismiss. The Hawaii statute which governed collection agencies in Fuller
provided a private cause of action to any consumer injured by a collection agency’s
unlawful acts:

While HRS § 443B-2 (Supp. 1992) does delegate enforcement of the chapter
to the director, enforcement may also be had through HRS chapter 480
(1985 and Supp.1992). HRS § 443B-20 (Supp. 1992) states that, “A
violation of this chapter by a collection agency shall constitute unfair
methods of competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce for the purpose of Section 480-2.” HRS §
480-2(d) (Supp. 1992), in turn, permits suit on any unfair and deceptive
trade practice to be brought by a “consumer.” HRS § 480-13(b) allows
“[a]ny consumer who is injured by any unfair or deceptive act or practice
Jorbidden or declared unlawful by Section 480-2" to sue for damages. The
complaints, thus, pray for relief under HRS § 480-13(b) (Supp. 1992) based
on violations of HRS chapter 443B.

Id. at 305 (emphasis added). The Hawaii court went on to hold that if:
the collection agencies collected attorney fees knowing that, pursuant to
contract with their attorney, they would pay their attorney less attorney fees

than they collected, the collection agencies have in fact collected under the
“attorney’s fee” label something other than “an attorn<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>