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STATEMENT OF ISSUES FOR REVIEW

1. Should an insured motorist be denied
uninsured motorist coverage when driving an owned motorcycle
not listed on the policy when such exclusion is not part of
state law?

2. Do the policy definitions dealing with the
subject exclusion exempt owned motorcycles to allow for
uninsured motorist coverage when the insured is injured on
such vehicle?

3. In the event the subject exclusion is held to
violate public policy, should the wuninsured motorist

benefits be reduced by earlier paid out no-fault benefits?

STATEMENT OF THE CASE

Respondent Bear River Mutual Insurance Company
(herafter "Bear River") brought this declaratory judgment
action to determine the effectiveness of an exclusionary
clause.

Appellant Robert Wright (hereafter "Wright") was
injured when involved in an accident between an uninsured
motorist and himself., Mr. Wright was driving a motorcycle
owned by him but not listed on his automobile policy. Mr.
Wright's request for uninsured motorist benefits resulted iﬁ

this declaratory action.



Roth parties filed motions for summary Jjudgment
concerning the validity of the exclusion. The lower court
upheld the exclusion finding it did not violate public

policy.

FACTS

The Accident. The accident occurred on April 28,

1985, at the intersection of 2820 South 7200 West, Salt Lake
County, Utah. Wright was driving a 1982 Honda motorcycle
owned by him. The other driver, Mark Martinez, was stopped
westbound at a stop sign. Wright had a yellow flashing
light. (R.194, Depo of App., pp.19-20.) As Wright drove
into the intersection, Mr. Martinez darted into the inter-
section, broadsiding Wright (R.194, Depo of App., p.20.)

The Injuries. Wright was thrown across the

intersection and over an adjoining chain link fence (R.194,
Depo of App., p.28.) Wright was unconscious for about
twenty-five minutes (R.914, Depo of App., p.28.) He
suffered three broken ribs (R.194, Depo of App., p.36.)
Contusions and injury to his 1left ankle, right knee and
right hip resulted. (R.194, Depo of App., p.36.) A bruised
kidney, collapsed 1lung and cervical injuries were also
suffered. (R.194, Depo of App., p.37.)

The Insurance. On or about January 15, 1985,

(prior to the accident), Bear River issued to Wright an



automobile insurance policy. (R.2=3.) Said policy provided
for uninsured motorist benefits up to $20,000 for bodily
injury (R.4.) Said policy was in effect at the time of this
accident.

Bear River would be obligated to provide Wright
uninsured motorist benefits but for the contested policy
exclusion. (R.3.) That 1is, there 1is no argument that
uninsured motorist coverage is owing, but for the exclusion.
The exclusionary clause excuses uninsured motorist protec-
tion when the insured is injured while occupying an
automobile (other than an insured automobile) owned by the
named insured (R.4.)

Wright requested and received PIP (no-fault)
benefits from Bear River for the injuries suffered in the
accident. (R.194, Depo of App., p.51l.)

Counsel has stipulated and Bear River has asserted
that for purposes of this action, Mark Martinez is assumed
to be an uninsured motorist (R.4-5.) Wright has testified
that Mark Martinez admitted to having no auto insurance at
the time of the accident (R.194, Depo or App., p.23.)

The Contested Court Decision. Bear River filed

this declaratory judgment action pursuant to the Utah
Declaratory Judgment Act (R.2.) The Honorable Timothy
Hansen, ruled the subject exclusion did not violate public

policy and held said exclusion enforceable. (R.186.)



SUMMARY OF ARGUMENT

The Motor Vehicle Safetv Responsibility Act
mandates all Utah resident drivers maintain prescribed
levels of automobile insurance. Included in this statutory
mandate is uninsured motorist coverage. (Section 41-12-21
and 41-12-21.1, U.C.A, as amended, See Exhibits 1 and 2.)
This statutory mandate included specific exclusions which
might appear in Utah automobile policies.

The Utah wuninsured motorist statute provides
coverage to insured persons for bodily injury, sickness or
death resulting from the acts of owners or operators of
uninsured motor vehicles.

The language of the Act clearly extends coverage
to all insured persons -- not vehicles! That is, uninsured
motorist coverage extends to insured persons whether on
foot, bike or car.

Included in Bear River's automobile policy is an
~exclusion avoiding uninsured motorist coverage when the
insured is injured while in an owned automobile other than
the insured automobile.

This exclusion conditions uninsured motorist
coverage on the vehicle involved in the accident, not the
injured person. This exclusion results in auto insurance
coverage which does not meet the prescribed statutory

minimum. The exclusion violates state law and is void.



Recognition of the subject exclusion reguires
treating uninsured motorist coverage as a risk policy. That
is, an assumption must be made that by excluding uninsured
owned automobiles, a carrier is reducing its risk and
presumably its premiums. This is an incorrect assumption.
Utah uninsured motorist coverage follows the person not the
vehicle. There is no effective way to base premiums on
risk. The exclusion has no rational basis.

Bear River should be prevented from setting off
from uninsured motorist coverage amounts paid out under the
Utah no-fault law. Such set-off would again result in

automobile insurance coverage which does not meet the Utah

statutory minimum.

ARGUMENT
POINT I
THE SUBJECT EXCLUSIONARY CLAUSE CONTRADICTS

THE MINIMUM COVERAGE SET FORTH BY THE UTAH
STATUTES ON UMINSURED MOTORIST PROTECTION

The Utah Motor Vehicle Safety Responsibility Act
was written to cover the .insured automobile and insured
driver. See, Section 41-12-21(b) (1) and (2), U.C.A., as
amended 1953. (See Exhibit 1.) That statute specifically
requires coverage for both the person and automobile.

That statute also prescribes what exclusions and

additions may be made to the minimum coverage. See



41-12-21(f), (g), (h), (1), (3) and (k), U.C.A. as amended
1953. (Exhibit 1.)

The Utah uninsured motorist statute applicable at
the time is found at Section 41-12-21.1, U.C.A, as amended
1953. The coverage mandated by the law is clear and inclu-
sive. Unlike the liability statute, the uninsured motorist
coverage extends to the insured person, not the insured
automobile. I* reads:

Commencing on July 1, 1967, no automo-
bile liability insurance policy insuring
against loss resulting from 1liability
imposed by law for bodily injury or
death or property damage suffered by any
person arising out of the ownership,
maintenance or use of a motor vehicle,
shall be delivered, issued for delivery,
or renewed in this state, with respect
to any motor vehicle registered or
principally garaged 1in this state,
unless coverage 1is provided in such
policy or a supplement to it, in limits
for bodily injury or death set forth in
section 41-12-5, under provisions filed
with and approved by the state insurance
commission for the protection of persons
insured thereunder who are legallvy
entitled to recover damages from owners
or operators of uninsured motor vehicles
and hit-and-run motor vehicles because
of bodilv inijury, sickness or disease,
including death, resulting therefrom.
The named insured shall have the right
to reject such coverage, and unless the
names insured requests such coverage in
writing, such coverage need not be
provided in a renewal policy or a
supplement to it where the names insured
had rejected the coverage in connection
with a policy previously issued to him
by the same insurer. [Emphasis added.]




The policy issued by Bear River included
exclusions to the uninsured coverage. The subject exclusion
is as follows:

Exclusions: This [uninsured motorist!
policy does not apply under Part IV:

(a) to bodily injury +to an insured
while occupying an automobile
(other than an insured automobile)
owned by the named insured or a
relative, or through being struck
by such an automobile. (Sece
Exhibit 3.)

The exclusionary clause shifts the focus of the
uninsured coverage from the insured person to the insured
automobile. In so doing, the coverage provided by the
subject policy £falls well below the coverage mandated by
Utah law.

A. This Court Has Previously Rejected Attempts to Contra-

vene the Minimum Automobile Insurance Coverage Set Out
by Statute.

This court has consistently upheld the Utah Motor
Vehicle Safety Responsibility Act as providing the minimum
coverage a Utah resident can purchase. The Court has struck
down attempts by various insurance companies to provide less
coverage than mandated by Utah law.

In Coates v. American Economy Insurance cCompanv,

627 P.2d 92 (Utah 1981), this Court held an insured's
automobile no-fault benefits was pavable to that person

while driving an owned motorcycle not listed on the policy.



This Court held the Utah no-fault law provided benefits for:
Personal injuries sustained by the
insured when injured in an accident 1in
this state involving any motor vehicle.
As in this action, Utah law called for the insur-

ance to follow the person, not the insured automobile.

In Thamert v. Continental Casualty Company, 621

P.2d 702 (Utah 1980), this Court declined to allow the
insurance company to set-off from uninsured motorist
coverage, payments earlier madeA under a workmen's
compensation policy. This court again held the Utah
uninsured motorist law set forth the minimum coverage
allowed by law. A set-off for other amounts paid would
reduce the uninsured motorist protection below that level
mandated by Utah law.

In Farmers Insurance Exchange v. Call, 712 P.2d

231 (Utah 1985), the insurance company filed a declaratory
judgment action. Earlier, Mrs. Call had negligently run
over her child. The boy sued his mother through the legal
guardian. Farmers Insurance, the Call carrier, was request-
ed to defend the suit and pay out any damages sustained
pursuant to the auto policy. Farmers Insurance argued that
a policy exclusion excused them from £filling their
contractual duties. The exclusion exempted coverage to an

insured for liability to a household member.



This court held the exclusion was without a
rational basis. The Court found the exclusion contravened
the Utah statute by providing less coverage than required by
Utah law. This Court held the exclusion violated public
policy and void at least up to the minimum coverage required
by Utah law.

As in Call, the subject exclusion is without
rational basis. As discussed below, uninsured motorist
coverage is not risk related. Coverage is founded on the
.insured person. It does not matter if the injury occurs
when the insured is on foot, bicycle, skateboard or motorcy-
cle. The exclusion is not a realistic method of calculating
premiums. It is therefore a source of windfall profit to
the carrier when rightful claims go unpaid.

The subject exclusion wviolates the minimum
uninsured motorist coverage required by law. This violation
is a result of the Bear River conditﬁoninq uninsured motor-
ist coverage on the involved insured Eutomobile.

The Federal District Court for Utah has previously

\
ruled on this issue. In Scow v. Farmers Insurance Company,

Civil No. C80-0121, unpublished (1980), the Court reviewed
the Utah uninsured statute and case law on the topic. The
Court held the subject exclusion violated public policy and
upheld coverage. A copy of the Order is attached hereto.

(See Exhibit 4.)



B. The Fact That Wright Was Driving His Uninsured
Motorcvcle at the Time of the Crash Does Not Justify
the Exclusionarv Clause.

Bear River's argument in favor of the exclusionary
clause is based in asserted fairness to the insurance
carrier. That is, the insured did not pav a premium for the
motorcycle. Therefore, the insured should not bhe entitled
to uninsured motorist coverage while on the motorcycle.
Other state courts have coined this the "business interest"
argument.

The Court in Elledge v. Warren, 263 So.2d 912 (La.

Ct. App. 1972), reviewed this argument carefully. The court
found this actuarial computation argument did not apply to
uninsured motorist coverage. Premiums are charged at a flat
rate. That is, no difference exists in premiums costs for
the insured's age, sex or numbers under the policy.

Uninsured motorist differs greatly from liability
insurance in this regard. Liability premiums vary widely
depending on these "risk" factors.

The Elledge court held the flat rate factor was
strong evidence that wuninsured motorist coverage was
intended +to protect insureds at all times. It found
insurance carriers cannot:

. + . create irrational and illusory

business interests and interpose them as

a bar to the comprehensive coverage
required by our statute.

10



The majority of courts that have listened to the

business interest argument have rejected it. See Jacobson

v. Implement Dealers Ins., 640 P.2d 908 (Mont.. 1982);

Elledge v. Warren, 263 So.2d4 912 (La.App. 1972); State Farm

Mutual Auto Ins. Co. v. Hinkel, 488 P.2d 1151 (Nev. 1971);

Mygaard v. State Farm Mutual Auto Ins. Co., 221 N.W.2d4 151

(Minn. 1974); and Calvert v. Farmers Ins. Co. of Arizona,

697 P.2d 684 (Ariz. 1985).

C. The Vast Majority of State Courts Which Have Reviewed
the Exclusionary Clause Have Struck It Down as
Violative of Public Policv.

A host of courts have now examined this issue.
Those courts striking down the exclusion include: Calvert

v. Farmers Insurance Company, 697 P.2d 684 (Ariz. 1985) (See

Exhibit 5); Jacobson v. Implement Dealers Mutual Insurance

Co., 640 P.2d 908 (Mont. 1982) (See Exhibit 6); State Farm

Automobile Insurance Co. v. Reaves, 292 So.2d 95 (Ala.

1974); Mullis v. State Farm Mutual Automobile Ins. Co., 252

So.2d 229 (Fla. 1971); Bass v. State Farm Mutual Automobile

Ins. Co. 196 S.E.2d 485, (Ga. 1973), modified, 201 S.E.24

444; Doxtater v. State Farm Mutual Automobile Insurance Co.,

(1972), 8 Ill.App.3d 547, 290 N.E.2d 284 (Ill. 1972); State

Farm Mutual Automobile Ins. Co. v. Robertson, 295 N.E.2d 626

(Ind. App. 1973); Cannon V. American Underwriters Inc., 275

N.E.2d 567 (Ind. App. 1971); Elledge v. Warren, 263 So.24

912 (La. App. 1972); Nygaard v. State Farm Mutual Automobile

Ins. Co., 221 N.W.2d4 151 (Minn 1974); State Farm Mutual

11



Autombile Ins. Co. v. Hinkel, 87 Nev. 478, 488 P.2d 1151

(Nev. 1971); Bell v. State Farm Mutl. Auto. Ins. Co., 157

207 S.E.24 147 (W. Va. 1974).
Also, see 1984 Arizona State Law Journal 814-884,
Fall 1984,

The court's thinking in Jacobson v. Implement

Dealers Mutual Ins. Co., 640 P.2d 908 (Mont. 1982), 1is

illustrative of those cases; There, the court provided two
bases for rejecting the exclusion. " . .+ .+ (1) the
exclusionary clause is ineffective because it reduces the
scope of coverage required by the statutory mandate; "
and "(2) . . . the policy behind the statute is to protect
the policyholders ffom uninsured motorists in al

instances." at pp.910-911

POINT II

THE EXCLUSIONARY CILAUSE DOES NOT INCLUDE
MOTORCYCLES WITHIN ITS TERMS AND COVERAGE
EXISTS UNDER THE FACTS

A copy of the subject policy is attached to the
brief. (See Exhibit 3.)

Part IV of the policy describes the uninsured
coverage. The definition section describes the meaning of
"insured automobile" as:

(a) an automobile described in the
policy for which a specific premium

12



charge indicates that coverage is
afforded. [Emphasis added.]

The term "motorcycle" is not found within the
definitions. If the intent was to exclude all owned motor
vehicles (not just automobiles) the definition would be more
inclusive.

The larger definition section within the liability
portion of the policy also leaves out the term motorcycle.
Instead, it too, uses the very limiting term of automobile
instead of motor vehicle.

The definition section is used to describe what
vehicles are covered as well as what vehicles are not. It
appears the policy was designed to cover automobiles only.
However, the exclusion only covers automobiles as well. The
exclusion should not be expanded to include motorcycles.
The intent of the ©policy authoris was to exclude
"automobiles" only.

This argqument is augmented by the fact that the

"no-fault" portion of the policy specifically excludes

motorcycles from its coverage. The subject exclusionary
clause should not be judicially enlarged to exempt
motorcycles. If the intent was to bar owned motorcycles
from uninsured motorist protection, the term "automobile"
should not have been used.

The policy language clearly calls for uninsured

motorist coverage under the facts. Even if the policy is

13



held to be ambiguous, this court has construed such

questions in favor of coverage. American Casualty Companv

of Redding Penn. v. Eagle Star Insurance Co., 568 P.2d 731

(Utah 1977).

POINT III

IN THE EVENT THE EXCLUSIONARY CLAUSE IS STRUCK
DOWN, A SET-OFF CANNNOT BE TAKEN FOR BENEFITS
MADE UNDER THE NO-FAULT PORTION OF THE POLICY

Bear River has claimed a right to set-off from
uninsured motorist coverage made pursuant to the Utah
"no-fault" laws.

This court has previously ruled on this subject.

In Thamert v. Continental Casualty Co., 621 P.2d 702 (Utah

1980) , this Court held workmen's compensation benefits could
not be deducted from uninsured motorist coverage. The court
found such a deduction would result in uninsured motorist
coverage in an amouﬁt less than the statutory minimum.

The same result would occur by deducting no-fault
benefits from uninsured motorist coverage.

The uninsured motorist statute is silent on the
right of a carrier to set-off benefits. This court in

Thamert, Supra, found the lack of a set-off provision in

state law prevented such deduction. The court found the
Utah statute set out the minimum benefits which could be

sold.

14



Utah is not alone in its position. Many states
have not allowed set-off from statutory uninsured motorist

benefits. See Bachus v. Farmers Ins. Group Exchange, 475

P.2d4 264 (Ariz. 1972); Shearer v. Moﬁorists Mutual Ins. Co.,

371 N.E.2d 210 (Ohio, 1978); Dhane v. Trinity Universal Ins.

Co., 497 S.w.2d 323 (Tx. 1973); and, Tullev v. State Farm

Mutual Auto Ins. Co., 345 F.Supp. 1123 (D.C., W.Va. 1972).

CONCLUSION

The exclusionary clause reduces the automobile
insurance coverage below the minimum set by Utah statute.

The exclusionary clause is without rational basis.
The uninsured motorist premium paid by Utah residents is
paid at a flat rate. The coverage is not realistically risk
related. The exclusionary clause by silencing lawful claims
results in the carrier keeping the proceeds it should have
paid out.

The attempted set-off for the no-fault benefits
previously paid would result in benefits being reduced below
statutory minimums. Utah law does not allow for such a
reduction. Prior case law should be followed by disallowing

such set-offs.
DATED this :f?f day of /7//7[&[ , 1987,
]

ROBERT J. DEBRY & ASSOCIATES
Attorney7 fotr Wri gﬁt

N 7/ 19/




CERTIFICATE OF MAILING

I hereby certify that a true and correct copies of

the foregoing BRIEF OF APPELLANT (Bear River Mutual Insurance

Company v. Wright, et al.) was mailed, U.S. Mail, postage
prepaid, this z day of C;Qgﬂf , 1987, to the
JV
following:
Thomas A. Duffin
SPAFFORD, DIBB, DUFFIN & JENSEN ]
311 South State, Suite 380 / -~
Salt Lake City, Utah 84111 /" ’ .
. o N { S
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41-12-21 MOTOR VEHICLES

(b) If any insurance carrier not authorized to transact business in this
state, which has qualified to furnish proof § financial responsibility,
defaults in any said undertakings or agreements, the commission shall not
thereafter accept as proof any certificate of said carrier whether there-
tofore filed or thereafter tendered as proof, so long as such default contin-
ues.

History: L. 1951, ch. 71, §20; C. 1943,
Supp., 57-13-60.

41-12-21. Motor vehicle liability policy — LDeﬁnition — Provisions
— Coverage. (a) A “motor vehicle liability policy” as said term is used
in this act shall mean an owner’s or an operator’s policy of liability insur-
ance, certified as provided in section 41-12-19 or section 41-12-20 as proof
of financial responsibility, and issued, except as otherwise provided in
section 41-12-20, by an insurance carrier duly authorized to transact busi-
ness in this state, to or for the benefit of the person named therein as
insured.

(b) Such owner’s policy of liability insurance:

(1) shall designate by explicit description or by appropriate reference
all motor vehicles with respect to which coverage is thereby to be granted;
and
(2) shall insure the person named therein alnd any other person, as
insured, using any such motor vehicle or motor vehicles with the express
or implied permission of such named insured, against loss from the liabil-
ity imposed by law for damages arising out of the ownership, maintenance
or use of such motor vehicle or motor vehicles within the United States
of America or the Dominion of Canada, subject to limits exclusive of inter-
est and costs, with respect to each such motor vehicle, in the amount speci-
fied in section 41-12-1 (k) of this act. :

(¢) Such operator’s policy of liability insurance shall insure the person
named as insured therein against loss from the liability imposed upon him
by law for damages arising out of the use by him of any motor vehicle
not owned by him, within the same territorial limits and subject to the
same limits of liability as are set forth above wi{;h respect to an owner’s
policy of liability insurance. ‘

(d) Such motor vehicle liability policy shall state the name and address
of the named insured, the coverage afforded by the policy, the premium
charged therefor, the policy period and the limits of liability, and shall
contain an agreement or be endorsed that insurance is provided thereunder
in accordance with the coverage defined in this act as respects bodily injury
and death or property damage, or both, and is subject to all the provisions
of this act. 1 ’

(e) Such motor vehicle liability policy need not insure any liability
under any workmen’s compensation law as provided in Title 35, Utah Code
Annotated 1953 as amended, nor any liability on Qccount of bodily injury
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to or death of an employee of the insured while engaged in the employ-
ment, other than domestic, of the insured, or while engaged in the opera-
tion, maintenance or repair of any such motor vehicle nor any liability for
damage to property owned by, rented to, in charge of or transported by
the insured. .

(f) Every motor vehicle liability policy shall be subject to the following
provisions which need not be contained therein:

(1) the liability of the insurance carrier with respect to the insurance
required by this act shall become absolute whenever injury or damage cov-
ered by said motor vehicle liability policy occurs; said policy may not be
canceled or annulled as to such liability by any agreement between the
insurance carrier and insured after the occurrence of the injury or damage;
no statement made by the insured or on his behalf and no violation of said
policy shall defeat or void said policy;

(2) the satisfaction by the insured of a judgment for such injury or
damage shall not be a condition precedent to the right or duty of the insur-
ance carrier to make payment on account of such injury or damages;

(3) the insurance carrier shall have the right to settle any claim cov-
ered by the policy, and if such settlement is made in good faith, the amount
thereof shall be deductible from the limits of liability specified in subdivi-
sion (2) of subsection (b) of this section;

(4) the policy, the written application therefor, if any, and any rider
or endorsement which does not conflict with the provisions of the act shall
constitute the entire contract between the parties.

(g) Any policy which grants the coverage required for a motor vehicle
liability policy may also grant any lawful coverage in excess of or in addi-
tion to the coverage specified for a motor vehicle liability policy and such
excess or additional coverage shall not be subject to the provisions of this
act. With respect to a policy which grants such excess or additional cover-
age the term “motor vehicle liability policy” shall apply only to that part
of the coverage which is required by this section.

(h) Any motor vehicle liability policy may provide that the insured
shall reimburse the insurance carrier for any payment the insurance car-
rier would not have been obligated to make under the terms of the policy
except for the provisions of this act.

(i) Any motor vehicle liability policy may provide for the prorating of
the insurance thereunder with other valid and collectible insurance.

(3) The requirements of a motor vehicle liability policy may be fulfilled
by the policies of one or more insurance carriers which policies together
meet such requirements.

(k) Any binder issued pending the issuance of a motor vehicle liability
policy shall be deemed to fulfill the requirements for such a policy.

History: L. 1951, ch. 71, §21; C. 1943, Application.

Supp., 57-13-61. This section applies only to policies
required as proof of financial responsibility
after the owner or operator has been in an
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41-12-21.1

accident or has violated the motor vehicle
laws. Utah Farm Bureau Ins. Co. v. Chugg
(1957) 6 U 2d 399, 315 P 2d 277.

Unless the insured was within the purview
of this act when a particular policy was
issued, its provisions, unless illegal, are sub-
ject to the same construction as any other
contract. Utah Farm Bureau Ins. Co. v.
Chugg (1957) 6 U 2d 399, 315 P 2d 277.

This section applies only to cases where
one is compelled to secure a policy after an
accident in order to be able to continue to
drive; it pertains to policies obtained under
the Safety Responsibility Act and has no
application to policies written before any
accident occurs. Western Casualty & Surety
Co. v. Transamerica Ins. Co. (1971) 26 U 2d
50, 484 P 2d 1180.

Policies presented as security under
No-Fault Act.

Insurance policies used as security under
31-41-5 of the No-Fault Insurance Act must
include minimum omnibus coverage includ-
ing persons operating the vehicle with the
express or implied permission of the owner-
insurer as provided in this section. Allstate
Ins. Co. v. U.S. Fidelity & Guaranty Co.
(1980) 619 P 2d 329.

41-12-21.1.

MOTOR VEHICLES

Reasonable investigation.

Insurer lost right to rescind policy by fail-
ure to make reasonable investigation of
insurability without regard to provisions of
subd. (f)(1). State Farm Mutual Automobile
Ins. Co. v. Wood (1971) 25 U 2d 427, 483 P 2d
892.

Collateral References.

Automobile liability insurance: permission
or consent to employee’s use of car within
meaning of omnibus coverage clause, 5 ALR
2d 600.

Cancellation of compulsory automobile
insurance, 171 ALR 550, 34 ALR 24 1297.

Construction and application of automatic
insurance clause or substitution provision on
automobile liability or indemnity policy, 34
ALR 2d 936.

Recovery under automobile property dam-
age policy expressly including or excluding
collision damage, where vehicle strikes
embankment, abutment, roadbed, or other
part of highway, 23 ALR 2d 389.

Scope of clause of insurance policy cover-
ing injuries sustained while alighting from
or entering automobile, 19 ALR 2d 513.

Validity of Motor Vehicle Financial
Responsibility Act, 35 ALR 2d 1011.

Motor vehicle liability policy — Uninsured motorist

coverage required. Commencing on July 1, 1967, no automobile liability
insurance policy insuring against loss resulting from liability imposed by
law for bodily injury or death or property damage suffered by any person
arising out of the ownership, maintenance or use of a motor vehicle, shall
be delivered, issued for delivery, or renewed in this state, with respect to
any motor vehicle registered or principally garaged in this state, unless
coverage is provided in such policy or a supplement to it, in limits for bod-
ily injury or death set forth in section 41-12-5, under provisions filed with
and approved by the state insurance commission for the protection of per-
sons insured thereunder who are legally entitled to recover damages from
owners or operators of umnsured _motor vehicles and hit-and-run motor
vehicles m}unw*srckness%dmease, including death,
resulting therefrom. The named insured shall have the right to reject such
coverage, and unless the named insured requests such coverage in writing,
such coverage need not be provided in a renewal policy or a supplement
to it where the named insured had rejected the coverage in connection with
a policy previously issued to him by the same insurer.

History: L. 1967, ch. 59, § 1.

Title of Act.

An act providing that no policy of automo-
bile liability insurance may be issued or

renewed which does not provide uninsured
motorist coverage. — Laws 1967, ch. 39.

Amount of coverage.

It is the intent of the legislature in adopt-
ing this section that an insured, who avails
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NON-ASSESSABLE MUTUAL
AUTOMOBILE INSURANCE POLICY

BEAR RIVER MUTUAL INSURANCE COMPANY
(A Mutual insurance Camoany, hereinafter called the company)
Agrees with the insured, named in the deciarations made 3 part hereoi, :n cansideration of the payment of ‘he premium and in reitance upon the statement

daciarations and suoject to all of the terms of this pohcy:

PART | — LIABILITY

Caverage A—23adily Injury Liability; Coverage B—Property Oamage LiaBility. To pay on

genaif 3t the insured ail sums wmch the insured shail become legally cbligated to pay

as aamages decause 9t

A. dacuv :nqury, sicxness or disease. including death resuiting therefrom, hereinafter
calied "Hodiy 'mury.” sustaineg Jy any derson:

3. «aury ‘g 2r sestruction of property, ncluding loss of use thereof. heresnaiter
calted “groperty damage’, _

an$ing sul 3! the Jwnersiip, maintenance of use of the awned automadile or anv non-

ownec Jutomoprie. 3ng the camoany snall gefena any suit aieging sucn dodily injury or

groperty samage an@ seexing damages ~mich are D3yadle under the terms of this

goncy. 2ven if any of the alegations af the suit are groundtess, false or frauduient: Jut

the csmoany may Make such invesiigation and settiemenat of any claim or suit as it

deems expeagient.

Supptementary Payments. Ta 2ay, in adaition 0 the 300lic30ie limuts of liadility:

(a) ail expenses incurred Dy the comoany, ail costs taxed against the insured in any
such swit ana ail interest an the entire amount of any judgment theremn wmch
accrues after entry of the judgment ana defore the company has paid or tendered

or Jedasited in c3urt that part af the judgment wnich does not exceed the limit of
the company s 130ty thereon:

(b) oremiums an aopeal bonds required in any such sust, premiums on bonds to refease
ditscnments tor an amount not i1n excass of the apphcaoie limit of haouity of this
goncy. ang the cost of bail bonds required of the insured because of accident or
trarhic law vigiation ansing out of the use of an automooiie insured hereunder. nat
ta exceea $100 per bai bond. but without any odligation to appty for or furmsn
any such bonas:

(e} ergenses incurred Sy the insured tar such immediate Mmedical and surgical repiei o
athers 3s snall Je (moerative at the time of an acaident involving an automabile
insured hereynder and not Jue ta war;

3l reasonaote exoenses. other than loss of earmings, incurred by the insured at

{ne camoany s request.

Persons Insured. The lotlowng are insured under Part |-

\d) wiin respect (0 the awned Juiamaodtie,

(1) the named insureg and any resigent of the same housenold.

(2) anv otner oerson using such automodie with the sermission of the named .
sureg growided Mis actual ooeration or (if he 1S not cperating) Mis ather actual
use theredt 1s mithin (he scope of such permission. ing

(3) anv otner persan or arganization dut onty with respect to his or its hiadility

Jecause of acts or omissions ot an insurea under (3) (1) or (2) aoave:
(B) witn resgect 10 2 non-awned automaotie.
(1) the named i1nsured,

(2) any rerative Jut oniv with resoect to a orivate passenger automodtle or trailer
provideg Mis actuai aoeration ar (if he 1s not aoeraing) the other actual use
thereof 1s with tRe germission. or reasonadly detieved ta be with (he germs
sion, of the owner ana is within the scope of such permission, and

(3) any atner person ar organization not awaing or Minng the autamabdile. but
Snty wiih respect to mis or its hiaouity decause af acts or amissions of an
1nsureq under (3) (1) or (2) adove.

The insurance artorged under Part | agpnes segarately to each insured against whom
claim s made or suit 1s brought, but the inclusian heremn of mare than ane asured
shail not aperate ta increase the limits of the camoaay s lLiadility

Qefinitians. Under Part | _

“named insured’” means the individual named in [tem | of the dectarations
includes Mis spouse, it a resigent of the same nhousenoid:

“insured” means a person ar argamization cescrioed unger “Persons Insures
“rpiative”” means aretative 0t the named insured wno s 3 resigent of the same nc

(2) the company insureg ail private nassenger. farm and utility automoo:
ed Dy the named insured an the date of sucCh acquisition 3ng the i
sured natifies the comoany within 30 dayvs and dunng the Joncy 2
sucn acguisition of s eiection to maxe this and no other policy 1ssut
company applicable to such automooiie, or

(d) a temoorary supstitute automaouie:

“tamporary substitute autamaounile” means any automobdiie or iraier, not ow

the named insured. wiiie temooraniy used with the germission ot the owner as

stitute for the owned automabiie or tratier wnenwthdrawn from normai use !
of its dreakdown. repair. servicing, 10ss or gestruction:

“non-owned automadiie” means an automooile or trailer not awned dy or fu

for the regular yse of either the named nsured or any reiative. ather than a tes

supstitute automooiie,

“pnivate passenger automobile” means a four wheel private passenger. station

or |eep (ype automooiie:

“tarm automacile’’ means an automobiie af the truck type weth 3 load cao.

filveen nundred paunds or less not used far dusiness or commercial PUrpose

than tarming;

“utility automoBile”™ means an automobiie. ather than a farm automooiie, with

capacity of fitteen nundred sounds of less of the Sicx-up 3ody, sedan defivery ¢

truca type not used for Dusiness or commercial JurpOses;

“tratler” means a trailer designea for use with a grivate passenger utomaoiie

heing used for Dusiness or cammercial gurgases with ather (han 3 arivate 2as

farm or utility automogtite, or 3 tarm wagon or !arm :mpiement waile useg win
aytomagie;

“automontie Business™ means the business or occupation of seiling, resainng,

ing, stGnAg of parxing automooiies:

“use” of an automodiie inctudes the loading and unioacing theseof.

“war” means war, wnether ar not dectared, Giwii war, insurrection, regethon ¢

lutian, or any act ar condition incident ta any of the faregoing.

Exctusions. This policy does not aoply under Part |:

(a) o any automobdile whiie usea as a pushic or livery conveyance, dut ihis e:
does not 200ty to the named insuregs wi(h respect to Dogily injury or
damage whien results from the namea insured’'s occupancy of 3 non-gwne
mogoiie other than as the cperator thereof:

(b) to podily injury or property damage caused intentionally Dy or at the dire:
the insuren; |



t0 bodily injury or property damage with respect to which an insured under this
policy 1s_alsa an insured under 3 nuclear energy liability poticy issued By
Nuciear Saergy Liabiiity Insurance Association, Mutual Atemic Snergy Liability
Unaerwriters ar Muciear Insurance Association of Canada, or wauld be an insured
under any such Jalicy but for its termenation upon exhaustion of its limit of
liaoulity;

t3 Bodily injury or arogerty damage arising out of the operation of farm machinery;
'0 3odily 1njury 0 3ny emgloyee of !he nsureg ansing Sut of and in the course of
(1) comestic smoigyment 3y the insureg, if Jenefits therefar are 1n wnole or in
s3rt either 3ayaole or recuired 10 de orovided under any worxmen's compensation
'aw. ar :2) other amp:gyment Jy the insured:

'3 dodily 1npury 19 any ‘etlow emolayee af the insured injured in the caurse of his
emoloyment if such imury Mises out of the use of an automooiie 1n the Susiness
of ms emoployer, dut (s exciusion does a0t apply o the named insureg witl
respect '3 inpury sustaineg 3y any sucn fetlow emptioyee:

'3 an owned Jutomoniie wmie used Dy 3ny person wmie such person is emoioyed
aor otherwiae engagec 1 the automooile business, dut this exclusion does not aoply
13 ihe aamed insuced, 3 resident at the same housenald as the named insyred, 3
partnership in wnich the named insured or sucn resident is 3 partner, or any
sartner, agent or emolavee of the namea insured, such resident or gartnership;

'3 3 ngn-gwned Jylamooiie w~nite maintained ar used By Jny ersgn wmile such
ssrsan .5 emoioved or otherwise engaged in (1) the automooiie Susiness of ‘he
.Asure or 3f Iny olner serson or argamizaticn. (2) any ather dusiness or accuganon
3f tme insusea, Jut thus exciusion (M1 (2} does nat 200ty to 3 orivate nassanger uto-
mesie acerated ar occudied Dy the namegd :insured or 3y Mis dnvate cnautfeur or
2amecsic SA7VaMmt ar 3 travier used therewath or Ml an ownea Juismooue:

13 inrury 9 or cestrucTion af (1) grooerty owneg or transporteg Dy the iasured or
') aroperty reateg i3 of 1 charge of the iasured otner than 3 residence ar
srivate garage:

13 1me awnerstip, Maintenance, 30eranon. use. leading or unicading of an automo-
Siie awnersatg of wmen s acquired 3y the named insured during the agucy penad
ar any ‘emporary sucstituie automoosie thersfor, :f the namegd insureg has our-

chased other automopie ladiity insurance sophicadla o such automad

which 3 spectfic sremium charge has been made.
Financial Resgansidility Laws. When this policy 1s carnfied as groof of financial ¢
siniiity for the future under the provisions of any matar vehicte financial rezoon:
law. such insurance as is afforded Sy thus palicy for zodily injury hiaoility or ‘a:
erty damage liabuiity shall comoly with the provisians of Such law '3 the extent
caverage ana himuts of Liaoility required By such law, Sut in no event in sxcess
limits ot liaoulity stated in this palicy. The insured agrees !5 reimourse 'he ¢

for any navyments made by the camoany which it would not Nave Been abliga
make under the tarms of this policy excaot the igreement Isntained «
aragraon.
Elmns at Llability. The limit of bodily injury hiability stated in the deciaratic
apphicatle (0 “each persan s the himt of the comoany s naduity ‘ar 3t 2an
incluging damages for care and 10ss of services, ansing out 3t Sodily imury cus
Oy one Jerson as the resuit of any gne Jccurrence; ne limt of such traduity
n the dectaratigns as aoolicable tg “"each gccurrence’ s, subject '3 iNe igove
sion respecting each persan, the total imit of the campany s haility far ail suen
ages ansing aut of dodily njury sustained Jy two or more fersgns as (he res
an%‘ gne gccurrence.

he hmit ot orooerty damage habihty stated in the 2eclarations 1s 3ochea
“s3cn occurrenca s e fotal himit ot ‘e comoany s haocwity ior 31l lamages
aut 3f ar imgry 9 or destruction ot all Jroperty 3! Ine aor Mare zerscns Ir 3rg
nons. :aciuding the 'oss of usa thereof. 35 (e resuit of any one IgTurrence.
Qthar Insurance. !f the insured nas SiNer iasurance 3gaiNsSt 3 0SS Zovered 2y
af this saicy the camaoany snail fat Se (tagle under *s goncy fer 3 graagar reg
af sucn iess than the aophicanle nmit of hadihity <tateq in the deciaratians ce
Ne 3tal aoohicadle limit ar hadihity of 3il vana ang cotlectitie 'nsurance igains
lass. praviged. nowever, the 'asurance with r2gpect '¢ 3 temograry suastitule
maoile or non-owned autemcoile snail De sxc2ss insurance over any Stier vah
cotiectible insurance.

PART Il — PERSONAL INJURY PROTECTION
SECTION |

Comoanv agrees with the named insured. sudiect ta all of the provisions in this
orsement and [0 all ar the orovisians cf the policy axcept as modified herem, as
NS

CTION |

'SONAL INJURY PROTECTION COVERAGE

Comaanv will cav gersanal injury protection benefits td ar an denalf of 2aca eligiole
red Jerson ar

2) medgical expenses,

b) work loss.

¢) funeral expenses, ana

d) survivor ioss

' resgect to Joaily inury sustained by an ehigidle injurea person caused by an
dentavoiving the use of 3 motor venicie as a motor venicle.

usians

) coverage does not 30piy:

to doailv injury sustained dy any person while occuoying a motor venicie which
is owned Jy the named insured and wnicn IS NAt 3n 1nsured matar venicie:

0 doaily injury sustaineg 3y the named insured Or any rejative wmie sccuoying
3 motor venicte wmen is gwned bv 3 retative anad for wmen the securnty required
Sy the Utan Automooiie No-Fautt lnsurance Act s not in erface:

'3 Qodilv tmurv sustained dy anv cerson waiie goerating the insured motor vemcie
~ithout the 2xoress or 'mphiea consant a1 the insured or wane not in lawiul posses-
jlon of the insurea mator vemcte:

8 Jadilv nury sustained by any person injured wile accupying ar, wiile 3 pedes-
rian {(rougn the use of any motor vemcie, Jther than the insured motor venicie,
or wnr;cn tne security requireg under the Utan Automooiie Na-Fauit Iasurance Act
s in erfect:

o bodily njury sustained by anv person, if such person's conduct contributed to
1S injury unaer etther of the fallowsng circumstances:

1) causing 1njury to mmsett intentionally, or

2) waite cammutting a fetony:

0 Doaily infury sustained dy anv person ansing out of the use of any motor vehicie
rmie locatea for use as a resigence or oremses:

0-00atly njury due to war. whether ar nat dect”~=<, civil war. insurrectian, regeilion
'f revolugion, o (8 any act or condition inciger ny of the foregoing;

0 bodily injury resulting from the radioactive~—exic. exolasive or ather hazardous
irogerties of nuctear marenst

Policy Periad; Territory
This coverage aopties onfy to accidents whicht occur durning the ooiicy pernod and v
the Umiteg States of America, iis terntories cr possassions, or Canada.
Limits of Liability
Regardless ot the number of persons :nsured. poiicies or oonds aoplicagle. claims -
qr insured motar vemicles ta waICh tms coverage igptes. the Camoany's liad
personal injury protection benefits witn respect to bodily ifjury susiained oy am
2ngiole 1njured oerson in any one motor venicle sccident, s iimited as ictlaws:

. the maximum amount gayaole far meaicai exoensas snall not exczaa $2.200;

2. the maximum amount pavaoie for wark loss is

(a) eignty five percent cf any lass of gross income and sarming capacity, 0
exceag the total of $150 per week:

(b) Not exceeding $12.00 per dav for services actuaily rengered or 2xgenses rez
aoly incurreg for services that. but for the njury the njured persan would
perrormed for Ris housenoid.

3. the maximum amount fpayame tor funerai exgenses shail not exceed $1.000:

4. the amount pavaole for survivor loss is $2.000 and s payaole anty to na
persons wno are the ehigidie imured person’s neirs;

S. anv amount payable by the Comoanv under the terms of this coverage sha
reduced Sy the amount paid. payacle, ar requireg t0 0e pravided on acesul
suca doaily 1njury
(3) unger any workmen's comoensation plan or anv simiiar statutory plan,

than Utan's Workmen's Camoensation Plan.

(b) by the Umiteg States or any of it agencies Jecause of his or ner Besn
active duty in the military services.

() unaer 3ny appricanle deductible set farth n this endorsement ar i the 2
ta which 1t 1s attacned.

Conditions

A. Action ~gainst Company. No action snail lie against the Comoany untess as 3 com
precedent (hereto, there shail have been iull campuance with ail (he terms o
coverage.

8. Nouce. In the event of an accident, wntten notice cantaimag farticulars suffi
to :gentify the ehigiole inured oerson. Jnd iso reasonacly ootainadle infarm
respecting the time, piace and circymstances of the accident snail de given
on oenalf of eacn ahigioie injured person to the Company or aavy of IS authe
agents as soon as practicaole. It any engiole imured cerson, Mus legal reoresant
ar Mis survivars shail institute {egal acrion (o recover aamages for doaily inqury ag
3 person or orgamzation who s or m3y Je hiaple in tort theretor, a cspy o
summons and complaint or other process served n connection with such legal a
snall be iorwarded as saon as practicanle to the Company 0y suca etigibie in
erson. s legal regresentative, or ms survivers,

C. Meaical Reports; Proof of Claim. As soon as oracticaole the eligible injured pi
or someone an his dehait snail give to the Company written praot of claim, |
qath if required, inclucing full particulars of the nature and extent of the in|
ang treatment racewy d contemotated, and such other information as may :

bt ;
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(3) the named insured or any reiative who @n: bodily injury caused by an
“ accident involving the use of any motor vean ™) _ _
(b) any otner gersan wao sustains badily 1nury caused By an accident while
1) accupying the insured matar venicle with the cansent ot the insureq or
52) accugying any ather motor venicle, ather than a puoiic or livery conveyance,
operated by the nameg nsured or 3 refative, or
(3) 3 peaestrian if the accident invaives the use of the insured motor venicte.

“‘uneral sxpenses’’ means funeral, Sunal or cremation expenses incurred:
“insureq’” means the nameg insured, the soouse ar ather retative of the named insured
wno resicas 10 ;he same nousenoid 3s the nameg iasured. including thase wno usuaily
maxe (ne:r tome ‘4 the same ngusenoid dut t2mooraniy five stsewnere. Jr any Derson
USINg (Me 22sCri0ed TOOr JenICie wih (Ne permussion, 2ither expressed ar :moueg.
ol the gwner
“insured moter vemcta * means a motor vemcie with respect to wimch
(a) :he sod:ly ey l1acHItY INSurance af ine concy appues ana for which a soecific
Jremium is charged. ind
(b) the named insured 1S required to maintain security under the provisions of the
Utan Automooriie No-Fault Insurance Act:
“medical 2xpensas  means the reasonaole 2xoenses ncurred for necessary medical.
surzical. x-ray. dental and renaotiitation services. :nctuding prastheic devices, necessary
Imoyiance  I0SC:ital, 3aQ Aursing services, ang 3nv nonmedical camegial care and
traatment -sac2rag 10 3CCITCANCE N 3 2cagmized mMetnod o seahing: L 208 Aot
IRCIGCR 2rgenctes N 2xCeSS 1 INOSe ‘ar 3 32mi-grvate rgom. uyniess more :nransive
13re g meQiCativ t2quired.
meIsr samcie | means 3nv wemcie of 3 «ingd required 19 Ce regisigrad aih tne Jivisian
gt ‘Motz vemcies af tne Jian State Tax Commussion under Titte <1 119 Jtan Coae
inngragaq 335 sul 2xciucing maotorcyeies:
“'nameg .nsyred  Teans tne Jerson Jr organization nameg in the gec1arations:
“Ictugving | TMezns etng N Jr upon & MOtor semcie 3s 3 DAS3ENI2r Ar 1peraor or
2ngageq .0 "2 mmegiate 3CIS Of entanng, 302rding of angnting irom 3 maror venicie:
‘segesirian means anv 2ersGR gt ccsugying Ar ntding Joon 3 matar vemici2, atner
1nan anv 0arscn accusvINg Gr riding yoon 3 motercvele.
‘relative  Teans 3 spouse or Jny other Jerson reiat2g to ihe namea insured by 0lood.
marriage 2r agocrion inciuding a warg or foster cniid) who 1S 3 rasigent of the same
Tousenoid 3s N2 nameg insuragd, ar ‘wNO usually makes mis nome :n the same housenoid
Jul {(2Moorarny ives 2:sewners:

;gugl;or i08S  means camoensation on 3ccount af the death of :he aligibie njureq
serson

~0rn 10ss” Means (3) l0s3 of income and loss of »armng capacity av the ehigiole njured
€SN CurAg ~1s (IRLiMe TOM 1NA0IHLY 10 wark Quring 3 0ero@ cCmmencinyg (nree davs
atzr e 3zt2 o1 tRe 320GV iMmury ana sontinuing Cor 3 maximum of 32 consecutive
NEKS TN3re3fTIr 3ravices INAt «f SUCH 2nigIoIe njured Cersgn s A%ty {0 work snaw
1S ITAtinu@ CTr 7 2xC2Ss i 3 I01al Of {wQ CoRsBCulive wesws aftsr tne 2ata ot ine acdilv
Mury. SIS TAree Gay enmination pertod snail not De aophcaole: :nd (L) 4 soeciai dam-
ages illcwance ‘or services actually rzngered ar 2xpensas reasonaoly incurreg for ser-
41C38 tNal. Jue iar the 'wjury. the injured person would nave perrormeg for ms nousenald
commencing nat later than (nree days ater the date of the injury ana continuing ‘or 2
maximum cf 363 gays :nereamer. dut if the oerson s inabiity to perrorm these services
snali so continue for :n excess df a total of fourteen days atter the date or njury, this
three.qay anmination periog snail not e aooncadie.

.1gnts. Such person s

E Reimoursement ang °
under this caverage:
1. the Comoany snall be entitled to the axtent of such oayment tg the sro

aof any settiement or ;udgment that may resuit rom %e exercise at any
of recovery ot such person against any Derson or argamization legaily resgot
for tne dodily injury Decause ot wmcn sucn sayment :s made: ang the Can
shail have 3 |ien to the extent of sucl Javment. notice of wmen may de
to the gerson or Qrgamization C3usiNg SuCh 30Gily njury, Mis agent, s a
Qr 3 CQurt Naviag jurisdietion n the matae

2. such cersan shail hoid 1 rust tor the seneiit 3t the Camoanv ail fignts of reg
wiich e snajl Mave 3gainst uch dther jersan gr Irgamization Secause St
s0auly Ry

3. sucn gerson saall co wnatever s proper '0 s2cur? and saall I0 rotting
lass (3 preuaice suca rgnts:

4 cuycn nerson shall execut2 3nd deliver '9 the Cymcany astruments ing 2
3s may C2 Jporoomate to secure (ne f1gRts InG 3CHZaLIONS If SuCh sersot
the Camoanv 2staolished Qv (his grovision.

. Non-Qucnication of Benents: Qther lasurance. Mo 2higi0l2 imyred gersen snall 72
duolicata genefits 1or the same elements of loss unger this or :Av SIMuar :Asus
In the avent :hat in 2higidle .mureq Jerson ~no s 3 1amea 'asured, 1 o
or N0 .S Alured 10 an accicent .avalving the Us2 of 30 Asureg TLSr semc
Jtner simuar -Asurance 3vanacle ing 300mczsie ‘3 Cne Jccitant
ractvary onger {i IUCN ASUrANC2 Tn3l 1aL 3xg2eq e IMAUAT ~MCY 4QUIS

3 anu Qg wnaever eise 1S necessary (o secure
Ring after loss to orejudice such ngnts.
Agreement. I the 2vent of any payment to any 3

L)
Ll

e M

seen £2v3gsi2 ynger N2 ocrovisions 3f TN@ nsurince Cravrding the Mg
anG (ne2 Lomoany snail 2ot 32 agle 'or : LS
this Iover2g2 1opues than the hmit of Lafinly ~2recncar lears D!
aognicgare nmis at 1130ty A TS TOversg2 2RC SuCh Iiner oasyranca. iat
{nat in 20151018 mureg 22rson. Jtner 'an 1 namaq :asured. t*ative. Ir
¥RO IS ITured it 3n accigent .avoiving ‘e us@ f in o asured MeEisr ven:
JtNer SIMiar ASUrance 3vaiadia ang 100nC20'2 3 (N8 accident, (e cverage o
unager tNis 2ngorsement snall D@ 2xC2sS Sver such 3{ner :nsurancs,

SECTION 1l

|
in cansideratian aof the caverage arfaraed under Sectian | 2nd the igjustment atf 30|
hle rates: i
(a) anv amount pavaole unaer the Umnsured Motonisis Caverage snail Se re¢
Sv the amount of any personal injury protection penents 9aig or savaole
this or anv other automooiie Asurance ponicy decduse 1 30aily npury sust
Jy an ength njured person

SECTION IlI

The 3remuym :3r the golicy 1S 3ased an -ates waich nave Jeen asizgiisaeg .4 -2
400N he .miations an (ne rgnt 13 secaver '3r Jamagas :mocsea v Ite 2rovi
of the tan Automooiie No-Fauit insurance Act. 'n the 2venr a court 2t como
jurisgiceion gectares. or enters a judgment tae effect af wnich is {g render, the arow
of sucn act invalid or ynenrarceadie 'n wnote ar :n gart. the Company saall awv
rignt to recompute the premum pavaole for the Jolicv and the arovisions Jt
endorsement snall be voidable or subject to amenament at the aption of the Camoa

PART Il1I - PHYSICAL DAMAGE

Caverage D (1) Comprahensive (sxciuding Callision); (2) Personai Effects.

(1) To pay for loss causea ather than by catlision to the owned automooile or to a
non-owned automabile. For the purpose of this coverage, breaxage of glass and
lass caused by mussies, .‘allin% oojects, fire, theit or larceny, explosion, earth-
quake, windstorm, nail, water. llood. maiicious mischief or vandalism, not or ciwil
commotion. or cothaing with a bird or ammal, shail not be deemed to de loss
caused dy cailision.

(2) To pav for loss caused By fire or lightming to robes, weanng aoparet and ather
personal effects wnich are the prooerty of he named insured or a relative, whiie
sucn erfects are in or upon the owned automobdiie.

Caverage E—Callision. To pay for loss caused by coilision to the owned automobiie
or to a non-owned automoorie Sut only for the amount of each such loss in excess
ot the deguctibie amount stated in the dectarations as aoplicable hersto. The
deductible amount snail not aoply to lass caused By a collision with another autg-
mobiie iasurea Jy the camsany,

Caverage F—Fire, Lightning and Transportation. To pay for loss to the owned auto-
mabrile or 3 non-owned automaoile. caused (3l by fire or lightning, (b) by smoke or
smuadze cue {0 3 sudden. unusual and fauity ooeration of any fixed neating equioment
serving the oremises :n wnicn ihe automooiie 1s located. or (C) by the stranding,

sinxing, Jurming, cotlision or deraiiment ot any conveyance n Of upon wmich ‘he
automanile s Jeing ‘ransgorted.

Coverage 6—Theft. To oay for loss ta the owned automobiie or (o a non-owned auto-

mopiie caused Dy theft or larceny,

Caverage H—Cambined Additional Caverage. Ta pay for loss !0 the owned automabile

of 3 non-owned Jutomooiie caused Dy winastorm, hail, earthquake, expiosion, riot or

Civil commation, or the forced 1anaing ar 131Ling of any aIrcrast or its parts or equip-

ment, 'lood or rising waters, maliclous mischiet or vanaalism, sxternal discharge or

leaxage of water excaot lass resuiting from rain, snow or sleet wnether or ngt wind-
driven: proviged, witn resgect to each automooie $25 snail be deducted from each
loss causea 3y malicious mischief or vandausm.

Caverage i—Tawing and Lagor Casts. To pav for tewing and labor costs necessitated

By the disapiement of the owned automodile ar of any non-owned automopiie, pro-

vided the laoar i3 gertarmea at the place of disaplement. )

Suopiementary Payments. [n additian to the dopticante iimit of liability:

(&) ta reimoursa the insurea for transoortation exgenses ncurred duning the period
commencing 33 hours after 3 theft covereg by tmis pokicy af the entire Juto-
magdiie has Seen regorted tg tNe comoany ang the police, and terminating wnen
2::‘ ‘.‘;?'::;"e s rneu:med btu use or ihe comoany pays for the lgss; provided

! sany snail not Se odh '

N !SXD ser Gan orﬁommg ol : § :muxtleau-m Bay aggregate expenses in sxcess of

0 10 pay zeneral average and saivage cnar for wi i
legauly Laote, 33 ta the aytomodiie %em: trza:sxm?tec.“mn the insured becomes

Sefimtions. The defimtians of “named insureg”, “retative”

iutomotiie . “Drivate passenger automadiie”, !

TOGNe . "utomagiie dusiness ',

!9 Part I, dut “owned automaasi

ey mm;;e:ngorm substitute

duton . e, “utiity Juto-

.P;g'gs‘?;( pw;nc m(omoo;le" in Part(yl ooty
include, under Part i1, (1)

::'n:,: by tr{n Nameg insured on (he effective date of this policy and not q:sg?::;

. OF (2) 3 trailer awnerstig gf wnich s acguired during the golicy cering

“insured”” means (3) with respect to an owned automapiie, (1) the named st
ang (2) any person ar arganization (other tham a jerson or arganzation 2mot
or atherwise engaged in e automootie dusiness JIr 3s 3 carrier 3r other o
for hire) maintaining, using or naving custody of said automopiie with the germt
of the named nsured and within the scooe of such Jermission: ‘bl with respet
a non-owned automobile, the named insured and any reiative wnile using such .
mobiie, Jrovided hs actual aperation or {if he is not gperating) the ather a
use thereof 1s with the sermussion, or reasonagly betiaved '3 be witn IR
mission. af the owner and 1S within the scope of such permission:

“non-owned automobiie” means 3 private passenger automooiie or lrarier not o
by or furmsned for the reguiar use of either :ne namegd nsured ar any rels
other than a temporary substitute automogile, ~nie said automooiie ar raiier
the possession or custody of the iasured or s Jeing cderated Sy mim:

*“loss”’ means direct and accidental loss of or damage to (a) the automobtule, in
ing its equipment, or (D) ather asured property:

“ssilisian” means collision of an automobiie covered by this policy with an

Aobject ar with a vemcie to wmeh 1t 1s attacneg or Jy uoset of sucn automonii

“trailer’” means a traier designed for use with 3 ortvate passenger automaoiie, |

being usea '0f DusINess Cr ComMercidi DUrDOses with other than a ocrivate asse

farm or utibity automontie, and «f nat 3 hame, attice. stare, Aisplay ar passenger i

Exciusians. This ponicy does ot 3oply unger Part ili:

(a) ta any au(omadue while ysed 3s a puolic or livery conveyance:

(B) to lass que to war;

(c) to loss ta 3 non-owned automobile arising aut 3¢ its use Dy the insured
he is empigyed or otherwise engaged n e 3JutomaDiie Tusiness:

(d) to loss 10 a private passenger, farm or utiity 3utomoosie of trailer owned 3

namegd insured and not descriged n this ZouCY Of O 3Ny temgarary suos!

automobiie therefar, i the iasured has ather vahid 3Jna cotleciidle :asul

against such loss:

to damage which 1s due and confined o wear and tzar. {reezng, mechanic

etectricat reakdown or faure, uniess sucn damage resuits from a tnert cor

by tnis policy; |

(f) o tires, uniess damaged Dy fire, malicious mischief or vandalism, or stoh
unless (Ne iass Be coincident with and {rom the same cause as ather lass Co'
By thus palicy; . )

(g) to loss cue to radioactive contamination: .

(M) under Coverage E. to Breakage of glass if insurance with respect to sucn bre:
is otherwise atforded.

Limit of Liaguity. The limit of the company's liability for loss- shail aet e

the actual casn value of the property, or if the lass i1s of 3 part thereo

actual casn vawue of such part, at time of l0ss. nor what 1t wouid then co

repair of reglace the property or such part thereot with other of like wuad

Quaiity, nor, with respect to an owned automooile described in this policy

aooticavte it of liabuity stated in the declarations: provided, however, (he

ot the comoany's liabslity (2) tor loss ta personal effects ansing aut of any ane ¢

rence is $100. and (b) tor loss to any traiier not owneg dy the named insureg is

Other Iasurance. If the insured has other insurance against a loss covered by

111 of *M1s oolicy. the comoany shail not be hadle undger this oolicy for  ar

-

(e



ss (he temoany insures atl private passenger, {arm and utihly automopiies and
ers ownegd Jy the named insured on the date of such acguisition and the
ed insured notifies the company during the policy peried or within 20 days
' the cate of suca acquisition of his efection to make this and no other policy
:d 2y the company J001C30!e 10 Such trailer,

progortion of such ioss than tNe apphicaole hmt ot hiadility af *Nis Jalicy 3e
the total aophicanie limt of liabuity of ail vand ang coiect:die insurance g
such loss: provided. however. the insurance with resgect g a temcorary Suo
JutomoBiie cr non-gwned Jutomooiie snall Je excess insurance qver any otne
ang callect:Ste nsurance.

PART IY - PROTECTION AGAINST UNINSURED MQTQRISTS

rage l~—Uninsured Motorists (0amages for adily Inury). To pay ail sums waich
nsureg or s tegal rearasentative snaill de fegaily entitled to recaver 3s ¢amages
the owner ar 9oerator of an uminsured automaoniie Necause ot Jodily inrury. SICx-
ar disease. inciuging death resuiting therefrom, heremnatter calleg “"Dodily
y.” sustained Jy ihe :nsured, c3used By accident and ansing out of the agwner-
maintenance ar use of SUCh uminsured Jutomabile: grovided. (or the Jurgoses
s coverage, determination 3s 10 wnether the insyred ar sucn regresantative is
ly 2ntitleg (o recaver such damages. ind f sg the amaunt thereat. snail de
! 3y 3greement Jetween (he nSured or such regresentative and the csmoany ar,
ey ‘a1 13 3gree, 3y arditration.
jucgment 3zainst Ny Jersgn or orgamization 3lleged to Se iegaily resconsiote
ne TSy raury Sndil De conciusive. 13 Setween nNe iasured Jng ‘he csmoany,
& :ssues 2! hapmity of sucn person or arganmization er 3t ihe amount af dam-
13 wAIch iRe iasured (s legatly entitied untess such judgment s antared aur-
'3 am 3cnion Jrgsacuied Jy Ne insured ~ith the writlen csnsent of the camoany.
ttigns. Tne cetimitians under Part |, excest the gefimtign of “iasured.” apply
irt i¥. ang unaer Part 1V:
reg” means.
e "ameag .asuyred 3nd any retative:
W gtner serson wAne 3CCUQying an 'asured Jutamoois: ang
ly 2erscn. ~i(n resgect 10 damages ne s antitled tg racover Secluse af Hodily
o wmcn this Part Joonies sustained 9y an insured under ‘al or (b) aoove.
nsurance aitardes uncer Part IV aoplies segarately 0 23cn insured. >ut the

on nerern ¢t more Nan one iasured snail nct operate to increase the himits of
pany s nomry.

13 private cassanger. farm or utihty automooniie. Jwnership of
' namec 'nsured auring 'he 3oiicy period. dravided

raglaces an insuyred automooiie as defined in {3) aoove, or

e camopany insures unaer tms coverage all private sassenger. farm and utility
itomadiies gwned Dy the named insured on the date of such acawisition and the
imed 1asured notifies the comoany during the palicy period or within 30 days
ter the cate of such acquisition of his etection to maxe the Laduity and Unin-
red Matonst Coverages unaer this and aa other paiicy issued by the company
iplicable 8 such automooiie.

temoorary suostitute automooiie for an insured automogile as defined in (3) or
iove, ang

wnich 1S acquired

lying” means n or ygon or #ntenng into or shgnting from.
1" incluges the Qistnict of Columoia, a territory or passession of the United
and a province ot Canada.
rens. This poucy dees not asoly-undez. Part I¥: .
bodily 1mury 1o an 1asured whlle gccucyIng an autémdbie(other than an igmyred
amootie) gwnea dvghe named insured Ir 3 refative. of through bgmlacx
Such an swtomomiie:y . .,
Yodily imury to an nSured wth v A ol Mis legal reore-
itative ar any fserson entitied to payment under this coverage saatl, without
tten consent of the company, mase any settiement with any person or organ-
nan wno may 2e legaily haole therefor:

iS (0 1nure directly ar indirectly to the denefit of any warkmen's comoensatian or
10thity Senents carrier or any 0ersan ar arganization quaufying is a setf-insurer
1er iny worxmen s COMOeENsatian aor disadiity denents (aw ar any simuar law.
af Liadility.

: hemt of liability for uinsured matonsts coverage stated in the decfarations as
ole to “eacn gerson ' s the limic of the company s hadiity for all damages,
1¢ damages !or care or loss of services, decause ot boaily njury sustaineg by
£S0N as (e resuit of any Qne accigent ind. sugiect (0 {Ne apoove grovisian
Ing each person. ihe limit of hiabuity stated in the qectaratians as aophicable
N actident ' s the total limit of the comoany's hiaoihity for ail gamages. inctud-
nages tor care or loss of services. decause of bodily injury sustaineg Oy two of
ersons 3s the resuit of any one accident.

' amount payaole unger the terms or this Part because of badilv imury sustained
iccigent Dy a persan whg is an insured under this Part <nall e reduced by
sums paid on account of such dodily yury By or on Benait ot (1) the owner-or
'rator of the uminsured automadiie and (1) any other person or organizaton
itly or severally hiaote together with sucnh owaer or aperator for sucn dodily
Iy iaciuding ail sums paig under Cavera%e A. and

amount paia ana the gresent value ot ail amounts pavable an account of such
iily 1njury under any workmen's comoensatian law. dizaoility denefits law aor
simuiar [aw.

payment made under this Part to or for any nsured shall de apolied in reduc-
the amount of damages which he may De entitied to recover from any person
under Coverage A.

' comoany shail not e obligated to pay under this coverage that part of the
'$ which the insyreg may be entitied to racover fram the owaer or aperator of

sureg automaooiie waich represents expenses for medical services paid or pay-
der Part Il

(d) a non-owned automoBiie while Jeing ooerated Sy the named insured: ind ‘Na

“insureg Jutomopte” includes a trauer wnie Daing used with an automadile cee

1 (3), (D), {c) or (d) abave. but shail not incluge:

(1) any automaoiie or traiier awned %y 3 resigent of 'he same Yaqusencid 3
namegd nsured.

EZ) any automabile while used as a oublic or livery canvevance, ar

J) any automaaie while deing used without the sermissian of the awner,

“uninsured utamatile’” inciuges 3 iraier af any type ind means:

(a) an automodile or trailer with respect 10 the qwnersMo. Mainisnance =r 4

whicn there is, in at least the amounts sgecitied Jy 'Ne 1n3NCial re$36NSICI g

of the stata in waich the insured 3utomaoiie 's srincigaily aragse. 10 soc: &

l1aotiity J0na ar insurance J0hCy 300NC30Ie 3t ine 'rme a1 IN2 ICCIZent wih re

t0 3ny sersan or grganization ‘egaily resgonsigle ‘or iNe use 3f such 3u(Cmaol

with resgect g ~nicn there 1s a 2oaily 'mury 3oty Jona 2r nsurance 3ghcy

capole 3t the ime gt the 3ccrgent Sul (he <ampany ~nting 'Ne same Jemes 23v

thereunder, or

(9) a mt-and-run automaoiie;

but the term ‘umnsured 3utomootie’” snall aot :nciude:

(1) an :nsured automoote or an automooile furmsned for the raguiar usa 9
named 1nsureq or a refative,

(2) an automeotle or tratier owned or operated =y 3 setf-insurer within the meam
any mator venicle financial responsiotity law. motar carrier [aw or any simiia,

(3) an autcmobiie or traiier owned by the United States of America. Canada. 3 ¢
a ponitical suadivision of any sucn government or an 3gency af Jny af e
gong,

(4) a3 land motor venicies or traier if aoperated on rais or crawier-ireads of
located for use as a residence or premises ang not 3s a vemicte, or

(S) a tarm ‘yge ‘ractor or 2quioment designed for use princ:paily cif sughc ¢
sxceot wnile actually ugon puolic roads.

“hit-and-run automobdile” means an 3utomooile wmich causes Sodily imury 3 3

sured arising aut of pRysICal coNtact Jf such autcmogte with the :asureq 2r wi

automaoaotie wnicn the nsured is occupymng at the time cof the aczident, Jrovida:

there cannat be ascertained the identity of either the aogeratar ar the awner of

"“hit-and-run automobile”; (b) the insured or somegne on s benalf snail have re

ed the accident within 24 hours to a ooiice. peace or judicial otficer or to the

missioner of Motor ‘Yehicies, and snail have filed with the company within 30

thereafter a statament under oath that the insured or his legaf reoresantative !

cause or causes aof action ansing out of such accident for damages against 3 pe

or persons wnose identity is unascartainaple, ana setting forth the facts in suc

thereof; and (c) at the company's raquest, the insured or his legal represent

makes ivailaoie for inspection the automodile wnich the insured was occupyin

the time of tne accident.

Qther Insurance. With respect 3 dodily injury to an insured while occupying an au
mosile not owned 3y the named insured. e iasurance unger Part [V saail aoply o
as excess Asurance aver any other Simifdr INSUTanc2 3vailagls o such insureg ;
apponicaple (0 such automaoiie as primary iasurance, angd this iasurance snall !t
appty onty n the amount By wnich the himit of liaoihity for this coverage excaegs ¢
appircanie fimit at haoulity of such other insurance. )

£xceot as provided in the foregoing paragraon, if the insured has other simu
insurance available to mim and aoplicaote tQ the 3ccigem, the damages c<nail
deemed not {3 exceed the mgher of the aoohicadle iimits of liadility af s insurae
and sucn ather asurance, ang the comoany snail not de 'taple for 3 greater arag
tion ot any (0SS to wmica this coverage aoplies than e Limit of L1aoiiity dereync
Bears 0 :he sum of the ipphicaale himits at Laduity of ius (asurance ang st
ather insurance.

Arbitratian. if any nerson making claim hereuncer 3nd ‘he scmoany <3 rot aree !l
suca person 1s legally entitied to recover camages from ne awner ar coerator af
ymnasureg autcmosile bec3use of Dogily njury (3 the :nsured, or ¢0 Aot igree is
the amount of sayment wnich may e awing under us Part. ihea. uypon weit!
demand af 2ither, (he matter or matters upon whICh sUCh 0erson ang the c3amoany
nat 3gree shail 3e sertied Dy arditration 1N JCCOraance with the rules of e Amen
ArBitration Association, and judgment ygon e 3ward rendered Jy the arCitratsrs T
De entered 1n any court hawing junsdiction hereof. Such person and e camo:
eacn agree to consider itseif bound anga !Q ce doung Jy any award made ly the ar
trators pursuant o (s Part.

Trust Agreement. [n the event of payment g any person uncer his Part:
(a) 'he company snail be entitied to the extent of such payment to (e crocz2eds of 3
settlement or juagment that may result trom the exercise of any rignts of recovery
Such person 1ganst any person or orgamzatign legally responsidle ‘or e Beg
injury decjuse of which sucn payment is mage:

(B) such gerson shail haid in trust for the Benetit of the camoany ail rights of recsve
wnich he shail have against such other person or arganization decause of the damag
waich are the sugject of claim made under this Part:

(c) such person shall do wnataver s _proper to secure and shail do nothing after lc
te srejudice sucnt rignts:

(d) if requested in wnting by the company, such person shall take. thrbugh any res
santative gesignated Dy the comoany, Such action as may 08 Necessary ar aooropn:
to recover sucn payment as damages from such other person or argamization, su
action to De taken in the name of such person: in the event of 3 recavery, the como:
shail be rexmbursed out of such recovery for expenses, costs and aftorneys’ f:
incurrea dy it in connection therewsth:

(@) such nerson snail sxscuts and dstivar tn tha

srimin

1
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1. Palicy Perisd. Territery. This policy aoplies 0. 4 accidents, occurrences and
loss during the paticy fenod waiie the autamogiie 1s within the United States of Amer-
ica. its terntories or possessions, of Canada, of 1s deng !ransparted Detween ports
thereot. .

2. Premium. !¢ i%e named insured disgoses of, Jcguires Swnershig 2!, ar reslazes
a private gassenger, ‘arm or utthity Jutamodiie ar, with resoect 10 Part 111, 3 trailer,
any premwm adjustnent necessary shail Je made as of the date uf_such ¢change
in accargance with :Me manuals in use dy the campany. The named insured shail,
yoan request. ‘urmsn reascnacle proof af the aumoer of such automabiies ar traii-
ers and 3 gescnotion thereof.

3.  Notice. In tne event of an accident, accurrence or loss, written naotice csntain-
g particsiars suthcient 12 igentify 1ne :nsured and J1S0 reasonagly 0tainaoie nfor-
mation mn respect (3 [Ne Lime. place 3ng circumstances tereof. ing (e names ang
Jadresses at 'he .iurec Ing It avaiiadie mitnesses. shall Se Ziven Jy or {3r Ne -
sureg 0 (e campany ar 1ny aof 1S authorzed agents as soon 1S Jracticaole. Ia the
svent of ‘Neft :te nsured spail also oromotly rotity the nouce. if claim s mage or
Suil 1S JrCURAT against ite 'nsured, Ne snail immediatety forward 13 the comoany every
demang. 100:C2. suMMONS ar J(Ner 3rocess received dy mim or Mis regresentative.

If. netare the camgany makes pavment Si lass unaer Part IV, tne insured or nis legal

regresantative chaill institute any iegai act:on far Joduly njury against any persan or
organization ezailv -esgensigle for the use of an automagiie invoived 1n the cident.
3 ¢ooy cf (N8 summans and cemMolaint Sr Sther Drocess serveg .a C3NNECHION wiid Such
'egal 3C1100 3Rall 3@ TIrwargec immedgialey {3 the cImpany Oy ihe -Asured If s legal
recreseniatiie )
3. Twa 3r Mare Automagiies—=23rts [ il and 1] Whken tw0 Sr TOre Jutsmagiies are
(Asurec tereyngar [me t2rmg 36U 3SuCY SNAn 30Siv s@2ararery '3 23¢N Jul In auto-
Toone NG 3 ‘raner 2(t3cneq inersrs Lnau Se tetd i3 38 Jre uITMAdne 3§ Cesdects
Mt St nadiiily unger Fars | oaf Mg SShcv. Ind $22arate 2Lidmadies unaer Part Il
¢t s saNcY NCINGiINT 3NV JRCUCldle 2rCnsi0ns J0DHC3DIe !neretn.
5.  Assisiance and Caogeration of the Insured—>Parts | and Ill. The insured snail
COOCEr3te ~iiN (N@ CIMCany JNd. YOON te Comsany s reguest. 1SSISt 1N making settle-
ments. a2 Ne c3ncuct SfoTuils ang n entQrsing 2Ny rignt 3t cantrigution cr in2emmity
3ganst 20y 22rs0N If 373AMIZ3LIN wAQ T3V @ hagle 19 the insureq Jecause af Sadiiv
\njury, 27008ty CAIMAgR 31 10SS (N T253eCt 1S which insurance s altorgeg unger this
poncy: 3ng ‘he iasured 313l arieng heariags ang inais ang assist in securing and
gving awidence In¢ 2dt3imng ne ariendance of witnesses. The :nsured saall aot,
exc2aa! at Mg Jwa C3Si. /Jlunianiy Mmaxe ary SJyment. assume any 001igation ar incur
anv 2xpense ather :ian for sucn immediate Meqicat and surgical renef t3 athers as
snail be «moerat:ve 3t :he ume of accicent.

Part V. After aot:ic2 3f claim uynder Part 1Y 'ne comoany mav require the insured

*3 12Ke SUCT 3CI:0n 3S May De NeCessarv Or approgriate 13 preserve Mis right g ore-
cover damagzes 'rom 3nv 1ersan Or 3rgamiznion allegeg 10 Se 2gaily responsidle for
the 30Civ ~rurv: 3RG A 3Av 3CtON 3gainst ‘he comoaay, the companv may ‘equire
tha (Asurac '3 11N SUCT 2ersS3N 3r 3rgamilation as 3 sarly cefencant.
&. Action Against Campany—Part I. No acuion shail lie 3gainst the comoany uniess.
3s 3 cangition grecegent thereto. the insured snall have fully comonhied with ail the
terms of thus policy. nor until the amount of the insured’s gbligation to pay shail have
Deen finaily deterrmned aither Dy judgment against the insured after actual trial or by
written 3greement of the insured. the claimant ang the comoany

Any persan or grgamzation aor the legal regresentative (hereof who has secured such
judgment or weirten agreement shall thereafter be entitied to recover under this poncy
to tne extent of the insurance afforaed dy this policy No person or argamization
snall have iny ngnt under this policy to (oin the comoany as a party Lo any action
against the insureg to determine the insured’s ltaoiity, nor shail the comaany be
imgteadea by the insureq or Mis legal regresentative. Sankruptcy or insofvency of the
insured or 9f the insured’s estate snail not reiieve the company of any of its obhiga-
hons tereunder

Parts 11, 1l ang IY. No action snail lie against the company uniess. as a condition

precegent thereto. there snail have deen full campliance weth ail the terms gf this
poucy nar. unger Part [ until thirty days aiter oroof of loss i1s filed and the amount
of loss 's Jetermined as orovided in this policy.
7. Medical Reports: Proot and Payment of Claim—~Part I1. As soon as practicable
the injured oerson or someone on mis denalt shail give to the company written proot
of claim. ynder 3ath if required, and shall. aiter sach request fram the campanv
execute authonization to enaole the comoany to odtain medical reports and copies of
records. [he inyured person shall submit to pnysical exarmination by physicians selected
Dy the comoany wnen ana as often as the company may reasonadly require.

The comoany may pay the imjureq person or any person or argamzation rendering
the services ang sucn payment snall requce the amount nayable nereunder for sucn
inury. Payment hereunaer snail not constitute an admission of labiity of any person
of. 2xceot hereunder. af the comoany
8. (nsured’s Quuies i Event of Loss—Pant 111, in the event of loss the insured shai
(a) protect the automooile. wnether or not the loss 1S covered By (Mis pohicy. and any

further loss due o the insured s faiure to protect snail not de recaveraole under

this policy. reasonaole exoenses incurre@ in arfording such protection shail be
deemed incurred at (Ne comoany s request:

(b) promotly notify the oohice if your car 1s stolen:

(€) permit us 10 1nSPeCt ana 3DOraIse the damacgea property beiore its 1e0dir or dis30sal:

(d) file with the comoanv. mthin 31 davs atter loss. s sworn greof af loss ia such
form 3ana iaciuging such intermation as tne comoany mav reasonacly require ind

shall. soon the comoany s request. 2xmdit the damaged grogerty and suomit (Q
examinacion under aatn.

Q. Preof 3f Claim; Me. legerts—Part I¥. As soon as practicavle, the in
ather gerson making claim 1ail Zive to the comoany writien oroot of clair
oath f required, including ‘ull particulars of the nature ang extent of ‘Ne
treatment, ang other detais entening nto the determination of ‘he amount
The insured 3ngd every sther s2r3as maxAg S N3 uImit 13 examinanis:
gath by any person namegd Jy the company ana sudscrioe the same, 3s aften
reasonatly de required. Proof of ctaim snall Se made yoon forms ‘urmsnec
company uniess the company shali have faiied 10 furmisn such forms mithin
atter recesving notice af claim.

The 1mured sersan shail suomit to ohysical examinations 3y shysicians sett
the ccmoany waen ang as often as (e cSMOany May “23sONacly require Ing !
the avent of N1 INC203CIty M egat represantanive. I in iNe aveal 3t s 2
legal reoresentative or tNe 2ersan or persans entitled 9 sue 'terefcr Al U
request {rom !ne company execute 3utRorization (9 enaote :Re <smcany
meaical regorts and cagies af recaras.

10. Agopraisat==22rt 111, [f 'he insured ang ‘he zamoany ‘i ‘9 2qree 3¢
amount 3f lass. sither may, mthin 8Q aays atter Jroat ar 13sS 15 'iled. Jemanm
sraisal of the lgss. In such evemt tRe insured na ite camoany SRall 2a¢n
comoetant Jopraiser. and the 3ooraesers snail setect 3 camoetent ind disin
umoire. The 3ograisers snail state separately ihe aciual €3sn value 3na ine an
loss and ‘aiing to agree shail suomt 'Rewr Giffersnces 9 (he umoire. An 3
writing of any two snail getermine the amount af 'as3. The :asureg 1ag ‘e ¢
snail 23cn savy Mms chasen 10p73iser ind shall tear 2quaily ne Iiher 2xgense
100731531 INQ uMmoire,

The ccmoany il 20t Se neig 1o have waives Iny 3 1S TigRIS Iy iy 2%
0 aoorasal.
11. Payment of Loss—Part I1l. The comeany may sav Psr the 13ss .2 money:
renair 37 2013Ce the camaged ar sidlen Jrogenty: If M3y, 1t nv me Jergre
1$ pard Sr the 3roparty 1§ 50 resiacad. f (S expense return 3ny sioten grodert
namea 1Asured. or at :ts 010N 0 (e 100dress sNOwn i 1Ne Ceciaritiing, «in |
for any resuitant damage :hereto: Jr May 1axe 3l 3r suca 2art If the crsgen
agreea or 3npraised vaiug Sut ihere shail e no apanconment 13 'te csmcany T
Jany Mmay sa!tie 4ny claim for loss erther wath the (asureg ar tRe gwner 37 (ne 2

Part {Y. Anv amount due 1s pavaole (3) to the insures ar (b) i the :nsyuraq oe
1o hig oarent or guardian. or (¢) +f ihe insurea de deceased !¢ Mis surviving
otherwise (d) t0 a person authorized 3y law 0 recaive such davment or i9 ¢
legally antitted to recaver the damages which (e Javment regresents: arave
company may at its aotion gay anv amount due n accarsance with givision (4.
12. No Benefit to Bailee—Part til. The :asurance aforgea dy 'ms Poney ¢
inyre directly or ingirectly 10 the denefit ot any carrier Jr other dauge 'ar M
tar loss ro the 2utomaoiie.
13. Subrogation—~arts | and (1. n the 2vent 3 a
comeoany siail De suorogatea 13 all e nsurac ¢ ngm
any Serson or orgamization ang ihe :nsureg snai 2xecut
papefs ana do wnatever eise is necessary 10 secure suc
nothing aiter loss (o prejudice sucn rignts.

14. Changes. Notice to any agent or knowiedge possessed by anv agent o
othar person shall not effect 3 waiver or a change in any oart of this goucy
the comoany from asserting any ngat under the terms of this dolicy; nor s
terms of this policy 0e waiveg or changed. 2xc2ot Jy 2ndorsement issued !0
part of this pahicy. signed by a duly authaorized regresentative 9t the company
15. Assignment. Assignment of interest under this poticy shail not ming the ¢
until its cansent s endorsed herean: if however the insured nameag i item
dectarations, or ms spouse if a resident of the same nousenoid. snall die. M
shail caver (1) the survivar as nameg insured. (2) his legal rearesentative 3s
insured dut onty watie acting wmithin (he scooe 9f s duies as sucn. (3) any
having prooer temporary custady of an owned automaoone. 1S 3n insured. ¢
aopointment and quanfication of such legal reoresentative. ang '2) unaer di
of Part Il any person wno was a retative at the time af such deatn.

16. Cancefation. This pohicy may De canceled by the insureq sameg in item
decfarations Dy surrender thersoi to the camopany or any of its authonzeq ag
Dy maiing to the comoany written notice stating wnen therearter tne canceta
be eftective. This ookicy may be cancaled by the camoany by maiing to (he
namea in item | of the dectarations at the agdress snown in this golicy wrictes
stating waen not less than ten days thereafter sucn canceiation snail be sffectr
mailing of notice as atoresaid snall be surfictent proot of notice. The hme of
render or the effective date and hour of canceration stateg n the nguce shali
the ena of the goucy perred. Delivery of sych written notice es(her Dy such
or by the comopany snall be equivalent ta maing.

tf SUCR 1NSuTed CINLRLS, 2a7NRG DIRMUM 3Nal D computed 1a aCLIrO3NCE ¥
cusiomary snhort rate taple ana procegure. It 'he comoany cancets, 2arneq 2
shail be comauted oro ratd. Premum agjustment may 0e made esther 3t e N
cetation 1s ertected or 3s sOON as Oraciicagle after cancelation deccmes eifec:
pavment or tender of unearned gremum s not 3 candition af caacetauon,
17. Qectaratisns. Sy acceotance of this pahicy, !he insured named in item |
dectarations agrees that Ne sixtements in he gectarations Jre Mg Jrreeme
regresentations, (hat (s pohicy 1S issued n rehignce ugon the ruth af suc:
sentations ang that this poiicy emoodies all agreements existing Jetween Xim:
the company or any of 1ts agents relating {3 thus iasurance,

e
N9

a

<

ment sngdar “s 39
i racgvery arsrnr
na sanver instrume
1gnts. ihe insureq

av
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w O

0
S
2
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la Witness Wheresf. the company has caused this policy tu be signed by its president and secretary, but this poiicy shail not be vaiid uniess comoieted By the 3tta
hereta of 2 dectarations page designatea as Part Two and Countersigned on the aforesaid deciarations page by a duly authorized regresentative of the campany.

The insured is herety notified that by virtue of this policy he is 2 member of the Bear River Mutual Insurance Company and that the annual mesting of the comoany
at the nome oriica :n Sait Lake Cily. Utan. on the first Saturaay 1n March ot eacn year. at 11:00 a.m. for the guroase of transacting the genera: business af the camoany

the etection of girectors. As a oolicynmd

C . ; % Secretary

er you are entitled to vote 1a person at the meeting of Dy proxy. Thus notice shall be geemeg fuil aotice of the 3nnuat me¢

Rev. |

ﬂes\ident

it %.'Q/A?:,Z
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CLARENCE H. SCOW,

Plaintiff,
—vs- ORDER
ivi : C-80-012
FARMERS INSURANCE COMPANY, ivil No: C-80-0121
a California corpeoration,
d/b/a FARMERS INSURANCE
GR0UP,

P N e N e N e e P s

Defendant.

Plaintifi's motion for partial summary judgmen: and
defendant's motion for summary judgment were orally argued
on Aucust 18, 1980. Plaintiff was represented by Robert C.
Fillerup. Defendant was represented by Don J. Hanson.
Following the hearing, the court tock the matter under advise-
ment and has since reviewed the memcrand2of counsel and various
of the authorities cited. Based on the foregoing, the court
renders the following decision.

The facts of this case are not in dispute. On March
1, 1976, plaintiff purchased an automobile insurance policy
from defendant for a 1970 Ford truck. The expiration date of
the policy was December 24, 1976. On March 22, 1976, plaintif#
Purchased another automobile insurance policy from defendant
for a 1972 Chevrolet automobile. The expiration date of this
second policy was June 30, 1376. Both policies provided
personal injury protection (no-Zault coverage) and uninsured
motorist coverage.

On April 20, 1976, an automobile driven by Wade J.
Sellers collided with plaintiff who was riding a motorcvcle.
Plaintiff owned this motorcycle but had not purchased a separate
insurance policy for it.

Plaintiff brought a suit for personal injuries against
Wade Sellers in June, 1976. During the course of that case it

was discovered that Sellers was uninsured. After this discovery,



plaintiff contacted Farmers Insurance Company and reéuested
uninsured motorist coverage under his two automobile insurance
policies. 1In addition, plaintiff requested that defendant
enter the lawsuit against Sellers to protect its interest.

For reasons not material to this decision, defendant denied
plai-=tifi's recuests.

Subsecuently, rlaintiff acain made demand upon

ny

n,

<

endant to provide coverage, inclucing personal injury

rotection (PIP) payments. Defendant again denied coverage.

g

Y}

ollowing this second denial, a stipulated judgmant was

ntered against Wade J. Sellers in the amount of $30,000.20.

L]

A firnding of fact was also macde that Sellers was an uninsured
motorist. Thereafter, plaintiff filed the present action

seexing, among other things, PIP payments and uninsured

to bodily injury to an insured while
occupying an automobile or 2 wheel motor
vehicle (other than an insured motor
vehicle) owned by a named i-asured or any
relative resident in the sa=e household,
or through being struck by such vehicles.

Plaintiff has cited numerous cases for the majority position that
this exclusion is void as against public policy. See, for example,

Federated American Insurance Co. v. Ravnes, 88 Wash., 24 439, 563

P.2d 813 (1977); Chavez v. Sta+e Farm Mutual Automobile Insurance

Co., 87 N.M. 327, 533 P.2d 100 (1973): tate Farm Mutual

Rutomokile Insurance Co. v. Hinkel, 488 P.2d 1151 (Nev. 1971).

APeSCOUrt; appraves. the rgas




that the exclusion is void as against public policy, it be¥iy
in conflict with the Motor Vehicle Safety"R;sponsibility Agt,
Utah Code Ann. § 41-12-1 et seg., and particularly 41-12-21WR
which, as material to this case, provides®>

. « « [N]o automobile liability insurance
policy insuring against loss rasulting

from liability imposed by law for beodily
injury or death or property damage suffered
by any person arising out of the ownership,
maintenance or use of a motor vehicle, shall
be deliverad, issued for delivery, or renewed
in this state, . . . unless coverage is
crovideé in such policy or a supplement %o
it, in limits for bodily injury or death

set forth in Section 41-12-5 . . . for <the
protection of persons insured thereunder

who are legally entitled to recover damaces
from owners or operators of uninsured me:or
vehicle and hit-and-run motor vehicles
because of bodily injury, sickness or
disease, including death, resulting therefrom.

Plaintiff also argues that he is entitled to the maximum
uninsured motorist benefits under each of the separate policies
issued by defendant. Defendant argues to the contrary and
principally relies upon Condition 8, contained in each policy,
which provides:

With respect to any occurrence, accident or

loss to which this and any other insurance

policy or policies issued to the insured by the

Company also apply, no payment shall be made

hereunder which, when added to any amount

paid or payable under such other insurance

policy or policies, would result in a total

payment to the insured or other person in

excess of the hichest applicable limits of

liability under any one such policy.

Plaintiff acknowledges that the wording of this conditicn operates
to limit his recovery but contends that it violates the uninsured
motorist statute. While an emerging majority view agrz:zs with
plaintiff's pesition and allows stacking of insurance policies,
this court is bound to follow Utah law in this case and

therefore holds that stacking is impermissible. Martin v.
Christensen, 22 Utah 2d 415, 454 P.2d 294 (1969).

The third issue to be resolved is whether plaintifs

is entitled to no-fault benefits from the defendant. Section



31-41-6 of the Utah Automobile No-Fault Insurance Act provides:

(1) Every insurance policy or other
security ccmplying with the requirements
of subsection (1) of Section 31-41-3 shall
provicde personal injury protection providing
for payments to the insursd and to all other
persons suifering personal injury arising
out of an accident involving any motor vehicle
. + . (emphasis added)

Uncder § 31-41-10(a) (i), an insursr may exclude benefits for
"injury sustained by the injured while occupying ancther motor
vehicle owned by the insured and not insured under the policy

e " "Motor vehicle" is defined in § 31-41-3 as "any
vehicle cf a kind to be registered under Title 41, but excluding,
however motorcycles."”

This review of the Act reveals that motorcycles have
been excluded from the definition of motor vehicle. As a result,
the exclusion provided in § 31-41-10 does not apply to plaintif:Z
because he was not occupying "another motor vehicle" ownedéd by
him at the time of the accident. However, the accident in which
plaintiff was injured, was one involving "any motor vehicle" as
required by Utah Code Ann. § 31-41-6 (i.e. the automobile driven
by Sellers). A similar analysis of the PIP endorsement of the
policy issued by defendant reaches the same result. The court
therefore holds that the exclusions set forth at Utah Coée Ann.

§ 31-41-10(a) (i) and in the PIP endorsement are not applicable
and that plaintiff is entitled to coverage for no-fault benefits.

Accordingly,

. IT IS ORDERED that plaintiff is entitled to uninsured
motorist benefits under the policies issued by defendant up to
$15,000.00.

IT IS FURTHER ORDERED that plaintiff is entitled to
coverage Ifor no-fault benefits under the policies issued by
defendant.

All other issues not disposed of by this order are

-4-



reserved for trial.

Dated this :g/? day of August, 1980.

David K. Winder
United States District Court

Mailed a copy of the foregoing Order to the fbllowing

named counsel this _Qlfgr day of August, 1980.

Robert C. Fillerup, Esq.
1325 South 800 East
Suite 305

Orem, Utah 84057

Don J. Hanson, Esg.
520 Continental Bank Building
Salt Lake City, Utah 84101

gec:etary

_ATTE5T: A TAUE Cony
FAYL L 3a55¢0, Clenk
UNITED STATES TISTRICT COuRT
DISTRICT 0F UTAH

. / /,'
8Y 7:'4"10 (Ciwu %A‘,&J\.
‘DEPUTY CLERK
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684 Ariz.

be transferred from the county where filed
to Maricopa County. A.R.S. § 12-824 (re-
numbered as A.R.S. § 12-822 by Laws
1984, Ch. 285, § 7); State v. Superior Court
in and for the County of Pima, 120 Ariz.
273, 585 P.2d 882 (1978). The argument is
advanced that a plaintiff need not wait for
a demand by the Attorney General but
should be able, in the first instance, to file
the action against the state in Maricopa
County. If the action against the state
was properly brought in Maricopa County,
pursuant to A.R.S. § 12-401(7) it was prop-
er for the action to be maintained against
the other defendants in Maricopa County.

The defendants contend that the state
was never a proper party to this action
because the state was immune from liabili-
ty pursuant to A.R.S. § 26-314. Since the
state was never a proper party the resi-
dence of the other defendants was the only
proper consideration. See Turner v. Supe-
rior Court, 3 Ariz.App. 414, 415 P.2d 129
(1966).

The arguments raised by the parties
need not be resolved in this action. The
relevant consideration for the trial judge
was whether there was good cause to set
aside the dismissal and allow the plaintiff
GRL additional time to pay the required
fee. See Lemons, 141 Ariz. at 505-06, 687
P.2d at 1260-61. The record shows that
there was not a specific finding that the
action was filed in the wrong county. The
Maricopa County trial judge referred to
A.RS. § 12-407 in his order granting a
change of venue, but that section is not
limited to changes of venue for filing in the
wrong county. We are not certain what
the trial judge had in mind in granting the
change of venue. Under the state of the
record we believe that there was sufficient
confusion to justify the superior court
judge’s decision to allow the plaintiff addi-
tional time to file the required fee.

While we may question the judgment of
counsel in allowing this case to be placed in
jeopardy over the payment of a twenty
dollar fee, we find no abuse of discretion in
the actions of the trial judge.

697 PACIFIC REPORTER, 2d SERIES

The opinion of the Court of Appeals is
vacated, and the relief sought by petition-
ers in their special action is denied.

GORDON, V.CJ., and HAYS, JAMES
DUKE CAMERON and FELDMAN, JJ.,
concur.

O S KEY NUMBER SYSTEM

—wnmE

144 Ariz. 291
Jack CALVERT, Plaintiff/Appellant,

A4

FARMERS INSURANCE COMPANY
OF ARIZONA, Defendant/Appellee.

No. 17675-PR.

Supreme Court of Arizona,
In Bane.

March 13, 1985.

Insured brought declaratory judgment
action against insurer arising out of his
son’s death in accident caused by negli-
gence of an uninsured motorist, and follow-
ing insurer’s refusal to pay claim for unin-
sured motorist benefits under vehicle liabil-
ity policy. The Superior Court, Pima Coun-
ty, Michael J. Brown, J., granted insurer’s
motion for summary judgment, and the
Court of Appeals, 697 P.2d 707, reversed.
On petition for review, the Supreme Court,
Gordon, V.C.J., held that exclusion denying
coverage to an insured injured by an unin-
sured motorist while insured is occupying
vehicle owned by insured but not listed in
policy is invalid as contrary to coverage
mandated by statute which controls unin-
sured motorist protection.

Opinion of Court of Appeals vacated;
case reversed and remanded.



CALVERT v. FARMERS INS. CO. OF ARIZONA

Ariz.

685

Cite as 697 P.2d 684 (Ariz. 1985)

1. Statutes &181(1)

Cardinal rule of statutory interpreta-
tion is to determine and give effect to legis-
lative intent behind the statute.

2. Statutes &181(2), 184

In determining legislature’s intent in
enacting statute, Supreme Court will look
to policy behind statute and evil which it
was designed to remedy, as well as to the
words, context, subject matter, and effects
and consequences of the statute.

3. Insurance &467.51(1)

Uninsured motorist statute is remedial
and therefore should be liberally construed
in order to carry out intent of legislature.
A.R.S. § 20-259.01.

4. Insurance &467.51(3)

Exclusion denying coverage to an in-
sured injured by an uninsured motorist
while insured is occupying vehicle owned
by insured but not listed in policy is invalid
as contrary to coverage mandated by stat-
ute which controls uninsured motorist pro-
tection; overruling Owens v. Allied Mutu-
al Insurance Company, 15 Ariz.App. 181,
487 P.2d 402, Chambers v. Owens, 22 Ariz.
App. 175, 525 P.2d 306, and Rodriguez v.
Maryland Indemnity Insurance Compa-
ny, 24 Ariz.App. 392, 539 P.2d 196. A.R.S.
§ 20-259.01.

Miller & Pitt by John L. Tully, Tucson,
for plaintiff/appellant.

Chandler, Tullar, Udall & Redhair by
D.B. Udall, Tucson, for defendant/appellee.

GORDON, Vice Chief Justice:

Farmers Insurance Company of Arizona
(defendant) petitioned this Court for review
of the decision of the Court of Appeals,
Calvert v. Farmers Insurance Company
of Arizona, — Ariz. —, 697 P.2d 707
(1984) which struck down an “other vehi-
cle” exclusion clause as violative of the
Public policy~ underlying Arizona’s Unin-
Sured Motorists Act (hereafter referred to
1. The policy defines “farmily member” as a per-

son related to {the named insured] by blood,
marriage or adoption who 1is a resident of

as the “Act” or “Statute”), A.R.S. § 20-
259.01. We granted review in this case to
settle a conflict in the Court of Appeals
decisions concerning the validity of “other
vehicle” exclusion clauses in uninsured mo-
torist coverage. We have jurisdiction pur-
suant to Ariz. Const. art. 6, § 53) and
Ariz.R.Civ.App.P. 23.

The facts in this case are not in dispute.
On January 3, 1983, Michael Calvert, age
18, while operating a motorcycle was
struck and fatally injured by an uninsured
motor vehicle. The collision was caused by
the negligence of the uninsured motorist.
At the time of the accident, Jack Calvert,
Michael's father and plaintiff in this case,
was the named insured under a motor vehi-
cle liability insurance policy issued by
Farmers Insurance Company of Arizona
(hereafter referred to as “Farmers”).

Subsequent to his son’s death, Jack Cal-
vert made a claim upon Farmers for unin-
sured motorist benefits. Calvert’s insur-
ance policy contained $30,000 in uninsured
motorist coverage. Part II of the policy
states the coverage for uninsured motorist:

“We will pay damages for bodily inju-
ry which an insured person is legally
entitled to recover from the owner or
operator of an uninsured motor vehicle.

The bodily injury must be caused by

accident and arise out of the ownership,

maintenance or use of the uninsured
motor vehicle.” (emphasis in oniginal)

Michael Calvert was a resident of his
father’s household at the time of the acci-
dent and consequently an “insured person”
under the terms of the Farmers’ uninsured
motorist coverage:

“As used in this Part:

“l. Insured person means:

“a. You or a family member.!
“b.  Any other person while occupy-
ing your insured car.

* * *" (emphasis in original.)

Farmers conceded that Michael was an
insured under the policy but denied Jack

[named insured] household, including a ward or
foster child.
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Calvert's claim for uninsured motorist ben-
efits on the basis of an “other vehicle”
exclusion clause contained in the uninsured
motorist section of the policy, which reads:
“This coverage does not apply to bodily
injury sustained by a person:
“1. While occupying a motor vehicle
owned by you or a family member for
which insurance is not afforded under
this policy or through being struck by
that motor vehicle.” (emphasis in origi-
nal)

Farmers took the position that the exclu-
sion applied because Michael Calvert sus-
tained his fatal injuries while driving a
motorcycle that was owned by either Mi-
chael or his father but that was not insured
under the policy.

A short time later, Jack Calvert brought
a Declaratory Judgment action against
Farmers seeking a declaration that the
“other vehicle” exclusion clause contained
in the uninsured motorist coverage was
invalid and unenforceable. The parties
filed cross motions for summary judgment.
Concluding that the policy did not provide
uninsured motorist coverage for the acci-
dent in this case, the trial court granted
Farmers’ motion for summary judgment
and denied plaintiff’s. The Court of Ap-
peals reversed, holding that the “other ve-
hicle” exclusion clause in the Farmers’ in-
surance policy violated the public policy
underlying Arizona’s Uninsured Motorist
Statute, A.R.S. § 20-259.01.

We agree with the Court of Appeais that
the Farmers’ “other vehicle” exclusiomry
promxon contravenes the policy underlying
our un “motarist sta W We vacate
the Court of Appeals’ opinion, however, to
fully explain our reasoning.

The problems caused by the financially
irresponsible and uninsured motorist date
back to the advent of the mass produced
automobile and ultimately prompted our
Legislature to enact the Uninsured Motor-
ist Act, A.R.S. § 20-259.01. See Austin &
Risjord, The Problem of the Financially
Irresponsible Motorist, 24 U.Kansas City
L.Rev. 82 (1955); Ward, The Uninsured
Motorist: National and Intermational
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Protection Presently Available and Com-
parative Problems in Substantial Simi-
larty, 9 Buffalo L.Rev. 283-320 (1960);
Murphy & Netherton, Public Responsibili.
ty and Uninsured Motorist, 47 George-
town L.J. 700 (1959); Collins, Implementa-
tion of Public Policy Against the Finan-
cially Irresponsible Motorist, 19 Brooklyn
L.Rev. 11 (1952); see also A. Widiss, A
Guide to Uninsured Motorist Coverage
(1969). Consequently, our Uninsured Mo-
torist statute mandates that coverage be
provided to insure against bodily injury
caused by uninsured motorists:

“§ 20-259.01. Motor vehicle liability
policy; uninsurance required; underin-
surance optional; definitions; subroga.
tion

“A. No automobile liability or motor
vehicle liability policy insuring against
loss resulting from liability imposed by
law for bodily injury or death suffered
by any person arising out of the owner-
ship, maintenance or use of a motor vehi-
cle shall be delivered or issued for deliv-
ery in this state, with respect to any
motor vehicle registered or principally
garaged in this state, unless coverage is
provided in the policy or supplemental to
the policy, in limits for bodily injury or
death prescribed in subsection B of this
section, but not less than the limits pre-
seribed in § 28-1102, under provisions
filed with and approved by the director,
for the protection of persons insured who
are legally entitled to recover damages
from owners or operators of uninsured
motor vehicles because of bodily injury,
sickness or disease, including death, re-
sulting therefrom. For the purposes of
the coverage provided for pursuant to
this section, ‘uninsured motor vehicles’,
subject to the terms and conditions of
such coverage, includes any insured mo-
tor vehicle if the liability insurer of the
vehicle is unable to make payment on the
liability of its insured, within the limits
of the coverage, because of insolvency.”

Since § 20-259. 01 controis the"' .ﬁi.__y,_ d

resolve this case we must. mterpret this
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statute and determine whether it dutho-
rizes an other vehicle exclusion Thispis

[1,2] The cardmal rule of statutory in-
terpretation is to determine and give effect
to the legislative intent behind the statute.
Phoeniz Title & Trust Co. v. Burns, 96
Ariz. 332, 395 P.2d 532 (1964); Payme v.
Knoz, 94 Ariz. 380, 385 P.2d 514 (1963). In
determining the Legislature’s intent in en-
acting a statute, this Court will look to the
policy behind the statute and the evil which
it was designed to remedy. Cohen .
State, 121 Ariz. 6, 588 P.2d 299 (1978);
City of Mesa v. Salit River Project Agr.
Imp. & Power District, 92 Ariz. 91, 373
P.2d 722 (1962). Additionally, we will look
to the words, context, subject matter, and
effects and consequences of the statute.
State ex rel. Flournoy v. Mangum, 113
Ariz. 151, 548 P.2d 1148 (1976).

[3] Our uninsured motorist statute es-
tablishes a public policy that every insured
is entitled to recover damages he or she
would have been able to recover if the
uninsured had maintained a policy of liabili-
ty insurance in a solvent company. Trans-
portation Ins. Co. v. Wade, 106 Ariz. 269,
475 P.2d 253 (1970); Dairyland Ins. Co. v.
Lopez, 22 Ariz.App. 309, 526 P.2d 1264

. (1974). The statute is remedial, and shoutd
be liberally construed in order to carry out
the intent of the Legislatugp. Williams v.
Wzllzams, 23 Ariz.App. 191, 531 P.2d 924
(1975); Reserve Ims. Co. v. Staats, 9 Ariz.
App. 410, 453 P.2d 239 (1969). The purposd
of the statute is to afford protection~to

vietims: of financially irrésponsible driverse

Evenchik v. State Farm Ins. Co., 139 Ariz.
453, 679 P.2d 99 (App.1984); see Geyer v.
Reserve Ins. Co., 8 Ariz.App. 464, 447 P.2d
556 (1968).

(4] We believe that the exclusion proys
sion in this case contravenes the publi
Policy underlying the Uninsured Motozﬁt
Act. The Act-mandates that every policy
issued have at least the minimum limits fgr
uningured motorist protection. In Arizom,
Such coverage is not voluntary as in other
Jurisdictions.  Furthermore,
does not contain numerous exeeptions &

the statuge-

coverage as in the uninsured motorist stat-
utes of other jurisdictions.

The only exception to the mandatory re-
quirement of uninsured motorist protection
under the Act is contained in A.R.S. § 20-
259.01(D), which expressly excludes vehi-
cles “used as public or livery conveyances
or rented to others or which are used in the
business primarily to transport property or
equipment.” If the Legislature had intend-
ed to include additional exclusions, such as

n ‘“other vehicle” exclusion, it would have
expressly done so. Cf McClellan v. Sen-
try Indemnity Co., 140 Ariz. 558, 683 P.2d
757 (App.1984) (government owned vehicle
exclusion).

Consequently, because of the strong pub-
lic policy mandating coverage for innocent
victims from tragic negligent acts of urfin-
sureds, we will not construe the uninsured
motorist statute to reduce coverage when it
is' 'silent on ‘“other vehicle” exclusions.
This. conclusion is in accord with the vast
majority of jurisdictions that have desit
with "this issué/ About twenty-six states
have held that an “other vehicle” exclusion
clause similar to the one herein violates the
public policy underlying their respective
uninsured motorist statutes. See Richards
v. State Farm Mut. Auto. Ins. Co., 122
Wis.2d 172, 361 N.W.2d 680 (1985); Lin-
dahl v. Howe, 345 N.W.2d 548 (Iowa 1984);
Harvey v. Travelers Indem. Co., 188 Conn.
245, 449 A.2d 157 (1982); Jacobson v. Im-
plement Dealer Mut. Ins. Co., 640 P.2d
908 (Mont.1982); Bradley v. Mid-Century
Ins. Co., 409 Mich. 1, 294 N.W.2d 141
(1980); State Farm Mut. Auto. Ins. Co. v.
Williams, 481 Pa. 130, 392 A.2d 281 (1978);
Kau v. State Farm Mut. Auto. Ins. Co., 58
Hawali 49, 564 P.2d 443 (1977); Beek v.
Ohio Casualty Ins. Co., 73 N.J. 185, 373
A.2d 654 (1977), affirming the lower court
decision reported at 135 N.J.Super. 1, 342
A.2d 347 (App.Div.1975); Cothren v. Em-
casco Ins. Co., 555 P.2d 1037 (Okla.1976);
Chavez v. State Farm Mut. Auto. Ins. Co.,
87 N.M. 327, 533 P.2d 100 (1975); Nygaard
v. State Farm Mut. Auto. Ins. Co., 301
Minn. 10, 221 N.W.2d 151 (1974);
Bell v. State Farm Mut. Auto. Ins. Co.,
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157 W.Va. 623, 207 S.E.2d 147 (1974);
State Farm Auto. Ins. Co. v. Reaves, 292
Ala. 218, 292 So.2d 95 (1974); Hogan v.
Home Ins. Co., 260 S.C. 157, 194 S.E.2d 890
(1973); Lowery v. State Farm Mut. Auto.
Ins. Co., 285 So.2d 767 (Miss.1973); Towu-
chette v. Northwestern Mut. Ins. Co., 80
Wash.2d 327, 494 P.2d 479 (1972); State
Farm Mut. Auto. Ins. Co. v. Hinkel, 87
Nev. 478, 488 P.2d 1151 (1971); Mullis v.
State Farm Mut. Auto. Ins. Co., 252 So.2d
229 (Fla.1971); Allstate Ins. Co. v. Meeks,
207 Va. 897, 153 S.E.2d 222 (1967); Bar-
nett v. Crosby, 5 Kan.App.2d 98, 612 P.2d
1250 (1980); Pennsylvania Nat’l Mut. Cas-
ualty Ins. Co. v. Gartelman, 288 Md. 151,
416 A.2d 734 (App.1980); Otto v. Farmers
Ins. Co., 538 S.W.2d 713 (Mo.App.1977);
State Farm Mut. Auto. Ins. Co. v. Robert-
som, 156 Ind.App. 149, 295 N.E.2d 626
(1973); Bass v. State Farm Mut. Auto.
Ins. Co., 128 Ga.App. 285, 196 S.E.2d 485,
affd. 231 Ga. 269, 201 S.E.2d 444 (1973);
Elledge v. Warren, 263 So.2d 912 (La.App.
1972); Doztater v. State Farm Mut. Auto.
Ins. Co., 8 IlLApp.3d 547, 290 N.E.2d 284
(1972); Aetna Ins. Co. v. Hurst, 2 Cal.
App.3d 1067, 83 Cal.Rptr. 156 (1969) (The
California legislature has since amended
the California statute to permit this type of
exclusion, see Cal.Ins.Code § 11580.2 (West
Supp.1984)); Stephens v. State Farm Mut.
Auto. Ins. Co., 508 F.2d 1363 (5th Cir.
1975); see also A. Widiss, A Guide to Unin-
sured Motorist Coverage, § 2.9 (1969 &
Supp.1981); Annot., 30 A.L.R.4th 172
(1984). We have carefully read these
cases, and although the uninsured motorist
statutes of the other states are not identi-
cal to the Arizona statute, we can find no
important distinction among them. We
find these cases highly persuasive.

Farmers relies on a Court of Appeals
decision, OQwens v. Allied Mutual Insur-
ance Company, 15 Ariz.App. 181, 487 P.2d
402 (1971), which found an “other vehicle”
exclusion clause to be reasomable. We find
the reasoning supporting this decision un-
persuasive.? '

2. Additionally, Farmers relies on Chambers v.
Owens, 22 Ariz.App. 175, 525 P.2d 306 (1974)
and Rodriguez v. Maryland Indem. Ins. Co., 24
Ariz.App. 392, 539 P.2d 196 (1975) which are the
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First, the three cases relied upon by the
court in Ouens have subsequently been
effectively overruled: Rushing v. Allstate
Ins. Co., 216 So.2d 875 (La.App.1968) over-
ruled by Elledge v. Warren, supra; Na-
tional Union Indem. Co. v. Hodges, 238
So.2d 673 (Fla.App.1970) overruled by Mu(-
lis v. State Farm Mut. Auto. Ins. Co.,
supra;, McElyea v. Safeway Ins. Co., 131
IlL.App.2d 452, 266 N.E.2d 146 (1970) over-
ruled by Doztator v. State Farm Mut.
Auto. Ins. Co., supra. These jurisdictions
are now aligned with the majority, which
consider “other vehicle” exclusion clauses
invalid.

Second, the Court of Appeals found
“nothing in the statute which prevents an
insurer from withholding protection frorn
an insured while he is driving an uninsured
vehicle owned by him.” We believe, how-
ever, that the statute’s silence on ‘“‘other
vehicle” exclusions militates against the va-
lidity of such an exclusion.

The purpose of our statute is to close the
gap in protection under the Safety Respon-
sibility Act, A.R.S. § 28-1101 et seq., by
requiring insurance companies issuing
automobile liability policies to provide the
insured with financial protection against
uninsured motorists for bodily injury suf-
fered due to the negligence of such individ-
uals. Chase v. State Farm Mut. Auto.
Ins. Co., 131 Ariz. 461, 641 P.2d 1305 (App.
1982); Balestrieri v. Hartford Acc. & In-
dem. Ins. Co., 22 Ariz.App. 255, 526 P.2d
779 (1974). The statute does not contem-
plate a piecemeal whittling away at the
liability protection for injuries caused by
uninsured motorists. See Touchette .
Northwestern Mut. Ins. Co., supra; Mul-
lis v. State Farm Mut. Auto. Ins. Co.,
supra; State Farm Mut. Auto. Ins. Co. .
Hinkel, supra; Allstate Ins. Co. v. Meeks_,
supra. As noted above, an express provl-
sion in § 20-259.01 authorizing “other vehi-
cle” exclusions in uninsured motorist cover-
age could easily have been incorporated

progeny of Owens and based on the same rea:
soning. OQur disposal of Owens disposes of
these two casesralso.
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into the statute by the Legislature. Thus,
we will leave the matter to the Legislature
to expressly authorize an “other owned”
vehicle exclusion in the statute. Cf State
Farm Mut. Auto. Ins. Co. v. Hinkel, su-
pra; Aetna Ins. Co. v. Hurst, supra.’

Third, the Court of Appeals concluded
that, without the exclusion, an insured
would be able to purchase one liability poli-
cy on one owned vehicle and claim unin-
sured motorist protection for himself and
others while driving any number of other
uninsured automobiles also owned by him.
Initially we note that the same argument
- has been made in other cases and rejected.
See Nygaard v. State Farm Mut. Auto.
Ins. Co., supra;, Elledge v. Warren, su-
pra, State Farm Mut. Auto. Ins. Co. v.
Hinkel, supra. See also A. Widiss, A
Guide to Uninsured Motorist Coverage
§ 2.9 (1969). The court in Hinkel, in con-
struing Nevada’s uninsured motorist stat-
ute, answered this argument, stating:

“If our Legislature had intended to
prevent an owner of two motor vehicles
from paying for insurance on only one
and recovering benefits for his injuries
sustained while operating the other, it
could have followed the lead of the legis-
latures in some of the other jurisdictions
and limited the coverage by providing
that N.R.S. 693.115(1) did not apply to
bodily injury suffered by the insured
while occupying a motor vehicle owned
by him, unless the occupied vehicle was
an insured motor vehicle. Such an
amendment would be the prerogative and
responsibility of the legislature and not
the function of this court.”

87 Nev. at 483, 488 P.2d at 1154.

Furthermore, our-Urninsured-- -Motorist,
Act was created “for the protection of pert’

sons,” apd not. for. the protection of the
Insured vehicle. AR.S. § 20-259.01. See
Harvey v. Travelers Indem. Co., supra;
Bradley v. Mid-Century Ins. Co., supra;

3. The Court of Appeals also noted that the exclu-
sionary clause had been filed with and approved
by the Insurance Director pursuant to A.R.S.
§ 20-259.01. Such acquiescence, however, does
not divest this Court of its duty to give the
statute its ultimate authoritative interpretation.
See Lindahl v. Howe, supra.

Otto v. Farmers Ins. Co., supra. This

Court recognized this fact in Wade, stating:
. “The Legislature intended the Finan-
cial Responsibility Act to protect the gen-
eral public against the individual, finan-
cially irresponsible motorist. On the oth-
er hand the Uninsured Motorist law com-
pels the carriers to provide economic pro-
tection for the 1insured individual
against the financially irresponsible seg-
ment of the driving public. The former
is for the public in general and the latter
for the individuals who have the fore-
sight to protect themselves against the
public.” (emphasis added)

106 Ariz. at 273; 475 P.2d at 257. There is
nothing in our uninsured motorist statute
which limits coverage depending on the
location or status of the insured. Thus,
our uninsured motorist protection is porta-
ble. The insured and family members in-
sured are covered not only when occupying
an insured vehicle, but also when in anoth-
er automobile, when on foot,* when on a
bicycle or when sitting on a porch. Brad-
ley v. Mid-Century Ins. Co., supra;, Mul-
lis v. State Farm Mut. Auto. Ins. Co.,
supra;, Elledge v. Warren, supra; Jacob-
son v. Implement Dealer Mut. Ins. Co.,
supra; Richards v. State Farm Mut.
Auto. Ins. Co., supra. Any gaps in unin-
sured motorist protection dependent on lo-
cation of the insured should be sanctioned
by the Legislature and not by this Court.

Farmers contends that the Legislature
has impliedly approved of the judicial inter-
pretation of “other vehicle” exclusions by
Owens and progeny by reenacting the Un-
insured Motorist Act in substantially the
same language with knowledge of the hold-
ings of these cases. Farmers cites for this
proposition Cagle v. Butcher, 118 Ariz.
122, 575 P.2d 321 (1978) and Jackson v.
Northland Construction Co., 111 Ariz.
387, 531 P.2d 144 (1975). Cagle and Jack-
son state that when a statute construed by

4, We note that the illustration in the Farmers’
policy directly below the heading “Uninsured
Motorist Coverage” depicts an injured pedestri-
an sprawled on the road after being struck by
what appears to be a hit and run automobile, an
uninsured motor vehicle.



690 Anz.

a court of last resort is reenacted in sub-
stantially the same terms, the Legislature
is presumed to have approved the judicial
construction and to have adopted such con-
struction for the reenactment of the stat-
ute. Owens and progeny, however, were
decided by the Court of Appeals, and not
the court of last resort in this state, the
Arizona Supreme Court. Thus, this princi-
ple has no application to the case at bar.’

Furthermore, that the Legislature has
amended the statute does not mean the
Legislature has considered and adopted the
court’s judicial interpretation concerning
the statute. There is no indication of any
legislative action concerning other vehicle
exclusions. We have searched the general
index for the House and Senate for a bill
introduced to the Legislature since the en-
actment of the Uninsured Motorist Act con-
cerning other vehicle exclusions and have
found none. See General Index: The Jour-
nal of the House of Representatives (1965-
84); General Index: Journal of the Senate
(1965-84); Cf Hosoga: v. Kadata, —
Ariz. —, (1985) [No. 17665—PR filed Feb-
ruary 20, 1985.] We can only infer from the
legislative action taken since the inception
of the Act that the Legislature has con-
siderable concern regarding the uncom-
pensated injuries inflicted by the un-
insured motorist. This inference is com-
pelled by several legislative amendments to
§ 20-259.01 which effectively expand rath-
er than limit the scope of coverage provided
by the Act. Cf. Ontiveros v. Borak, 136
Ariz. 500, 667 P.2d 200 (1983) (legislative
enactment of A.R.S. § 4-244 and of new
and stringent laws pertaining to the pun-
ishment of drunk drivers shows legisla-
ture’s concern for damage done by drunk
drivers); Brannigan v. Raybuck, 136 Ariz.
513, 516, 667 P.2d 213 (1983) (accord). In
1970, the Act was amended to cover in-
sureds injured by motorists whose vehicles
were uninsured by reason of insolvency,
thus increasing the class of uninsured vehi-
cles. 1970 Ariz.Sess.Laws 195, ch. 80 § 1.
In 1972, the Act was amended making un-
insured motorist protection mandatory,

5. Although the Petition for Review was denied
in both Chambers and Rodriguez, such a denial
of review does not mean we accepted the Court
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1972 Ariz.Sess.Law 1140, ch. 157 § 1, and
in 1981, “underinsured motorist’”’ protection
was added. 1981 Ariz.Sess.Law 731, ch.
224 § 1. We, therefore, must construe the
Act until such a time as the Legislature
sees fit to voice an opinion on the subject
matter.

We hold that the exclusion denying cov-
erage to an insured injured by an unin-
sured motorist while the insured is occupy-
ing-a vehicle owned by the insured but not
listed in the policy is invalid as being con-*
trary to the coverage mandated by A.R.S.
§ 20-259.01. The opinion of the Court of
Appeals is vacated. The Owens, Cham-
bers and Rodriguez cases are overruled.
This case is reversed and remanded to the
trial court for proceedings consistent with
this opinion.

HOLOHAN, CJ., and HAYS and CAM-
ERON, JJ., concur.
Note: Justice STANLEY G. FELDMAN
did not participate in the determination of
this matter.

O S KEY HUMBER SYSTEM
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The SUPERIOR COURT of the State of
Arizona, In and For the COUNTY OF
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No. 17773-SA.
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March 28, 1985.
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of Appeals’ legal analysis or conclusion in those
cases. Denial of a petition for review has no
. precedential value.
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amination. This Court held that such rules
were invalid because they exceeded the ex-
press grant of rulemaking authority. con-
ferred upon the board by statute. “Admin-
istrative agencies, of course, have only
those powers specifically conferred upon
them by the legislature.” 594 P.2d at 332.
Any rule promulgated by an administrative
agency that is “out of harmony” with the
enabling statute will be void. In Bell, we
said:
“The courts have uniformly held that ad-
ministrative regulations are ‘out of har-
mony’ with legislative guidelines if they:
(1) ‘engraft additional and contradictory
requirements on the statute’ (citing
cases); or (2) ‘if they engraft additional,
noncontradictory requirements on the
statute which were not envisioned by the
legislature.” (citing cases).” 534 P.2d at
333.

In Brd. of Barbers, we considered a factu-
al situation somewhat similar to the present
case. In that case, the statute provided
that an applicant serve a one-year appren-
ticeship before being eligible for licensure
as a barber. By rule, the board added to
this statutory condition a requirement that
the one year apprenticeship must include at
least six months in a “commercial barber-
shop.” We held that the rule imposed an
additional requirement not envisioned by
the legislature and was invalid.

Similarly, courts in other states have
stricken administrative rules which have
added conditions for licensure under grand-
father clauses. See Bloom v. Texas State
Bd. of Exam. of Psychologists (Tex.1973),
492 S.W.2d 460; and Whittle v. St. Bd. of
Examiners of Psychologists (Okla.1971), 483
P.2d 328.

The board here has promulgated a rule
clearly imposing an additional requirement
not envisioned by the legislature. The stat-
ute requires a master's degree and five
years of professional experience, and pre-
scribes no chronological order in which
these requirements must be met. The leg-
islature knew how to prescribe such a
chronological order. In section 37-17-
302(2)(e), which deals with the qualifica-
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tions of applicants not within the grandfa-
ther clause, the st#zute requires two years
of professional experience and that “One
year of this experie\‘nce shall be post doctor-
al.” The legislature clearly chose not to
impose a chronological requirement in the

grandfather clause. \‘

The board is stau‘etorily charged with re-
viewing the character of an applicants pro-
fessional experience. In its reliance upon
this rule, the board failed to examine the
character of McPhai&'s experience. Instead,
it denied him a license by promulgation of a
rule “out of harmonx” with the grandfather
clause.

We reverse the judgment of the District
Court and order that the case be remanded
to the board so that it may consider
McPhail’s application on the merits of his
professional experience both before and af-
ter he received his master’s degree.

HASWELL, CJ., #nd DALY, SHEEHY
and WEBER, JJ., cor‘}cur.
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sonal Representati%s of the Estate of
Sammy D. Harlan, Plaintiff and Respon-
dent,

v.
IMPLEMENT DEALERS MUTUAL IN-

SURANCE CO. and Kenneth Heimer,

Defendant an}‘i Appellant.
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age of automobile liability insurance policy
issued by insurer. The District Court,
Fourth Judicial District, Missoula County,
James B. Wheelis, P. J., granted summary
judgment in favor of plaintiffs, and defend-
ant insurer appealed. The Supreme Court,
Daly, J., held that policy’s exclusion, which
provided that policy did not apply to bodily
injury to insured while occupying automo-
bile, other than insured automobile, owned
by named insured, was invalidated by Mon-
tana’s mandatory uninsured motorist cover-
age statute.

Affirmed.

1. Insurance &=467.51(3)

Automobile liability insurance policy’s
exclusion, which provided that policy did
not apply to bodily injury to insured while
occupying automobile, other than insured
automobile, owned by named insured, was
invalidated by Montana's mandatory unin-
sured motorist coverage statute, as such
exclusion was violation of public policy be-
hind such statute of protecting policyhold-
ers from uninsured motorists in all instanc-
es and tried to limit scope of coverage man-
dated by such statute. MCA 33-23-201.

2. Insurance ¢==467.51(2)

All waivers of uninsured motorist cov-
erage are not improper, but waiver must be
expressed . hy insured in manner that is
clear, concise and equitable to both parties
involved in insurance contract.

3. Insurance &467.51(3)

Where automobile liability insurance
policy’s exclusion clause, which provided
that policy did not apply to bodily injury to
insured while occupying automobile, other
than insured automobile, owned by named
insured, was lost in myriad of verbiage that
made up insurange contract, and would be
unnoticeable by average policyholder, such
exclusion clause could never constitute ex-
press waiver of uninsured motorist cover-
age.

Worden, Thane & Haines, Robert J. Phil-
lips, Missoula, for defendant and appellant.

Garlington, Lohn & Robinson, Paul C.
Meismer, argued, Missoula, for plaintiff and
respondent.

DALY, Justice.

This is an appeal from the District Court
of the Fourth Judicial District of the State
of Montana, in and for the County of Mis-
soula, the Honorable James B. Wheelis pre-
siding. Plaintiffs are the personal repre-
sentatives of the estate of Sammy D. Har-
lan, deceased. They commenced this action
in District Court to enforce the uninsured
motorist coverage of an insurance policy
issued by defendant and appellant, Imple-
ment Dealers Mutual Insurance Company
(hereinafter IDM), to the plaintiffs’ dece-
dent (Harlan). Both parties moved for a
summary judgment on the issue of the
availability of uninsured motorist coverage.
The District Court granted summary judg-
ment in favor of the plaintiffs. IDM ap-
peals from the summary judgment and re-
quests that this Court reverse the District
Court and grant judgment in its favor on
the basis that there is no coverage available
in this case.

Sammy D. Harlan died as a result of a
motor vehicle accident two and one-half
miles east of Big Timber, Montana, on June
20, 1978, when the 1974 Peterbilt tractor-
trailer unit which he owned and was driv-
ing was involved in a collision with a motor
vehicle driven by Kenneth Heimer. By
stipulation of counsel, Heimer is deemed to
be at fault in Sammy D. Harlan’s death.
Heimer had no liability insurance coverage
at the time of the accident.

Harlan had purchased a policy of automo-
bile liability insurance from IDM on a 1971
Ford pickup truck which he owned. This
policy provided for uninsured motorist cov-
erage in the amount of $25,000. The policy
of insurance issued by IDM on the Ford
pickup truck contained an exclusion which
read:

“This policy does not apply under Part

Iv: -

“(a) to bodily injury to an insured while

occupying an automobile (other than an
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insured automobile) owned by the named
insured or a relative, or through being
struck by such an automobile ...”

Montana’s mandatory uninsured motorist
coverage statute, section 33-23-201, MCA,
requires all motor vehicle liability insurance
policies issued in this state to include unin-
sured motorist coverage unless the named
insured rejects such coverage.

The statute in question, section 33-23~
201, MCA, provides:

“Motor vehicle liability policies to include
uninsured motorist coverage—rejection
by insured. (1) No automobile liability or
motor vehicle liability policy insuring
against loss resulting from liability im-
posed by law for bodily injury or death
suffered by any person arising out of the
ownership, maintenance, or use of a mo-
tor vehicle shall be delivered or issued for
delivery in this state, with respect to any
motor vehicle registered or principally ga-
raged in this state, unless coverage is
provided therein or supplemental thereto,
in limits for bodily injury or death set
forth in 61-6-103, under provisions filed
with and approved by the commissioner,
for the protection of persons insured
thereunder who are legally entitled to
recover damages from owners or opera-
tors of uninsured motor vehicles because
of bodily injury, sickness, or disease, in-
cluding death, resulting therefrom.

“(2) The named insured shall have the
right to reject such coverage. Unless the
named insured requests such coverage in
writing, such coverage need not be pro-
vided in or supplemental to a renewal
policy where the named insured had re-
jected the coverage in connection with
the policy previously issued to him by the
same insurer.”

[1] One issue is presented to this Court
on~appeal: Did the District Court err
holdirig that the insurance policy’s exclusisn

(d) wasnot a permissible limitation und@®"

Appellant contends exclusion (a) is not
invalidated by section 38-23-201, MCA.
More specifically, appellant argues that be-
cause there is no express provision in the

640 PACIFIC REPORTER, 2d SERIES

statute which prohibits this type of exclu-
sion, it is thereby valid. Further, it is ar-
gued that if the legislature wished to pro-
scribe this type of ex&‘:lusion, it would have
done so. Finally, appellant contends that in
the interest of public " policy, the exclusion

should be held to be vp.lid.

While it is true thbt courts in several
states have upheld the validity of exclusion
clauses similar to exclusion (a), the majority
of courts have held similar exclusion clauses
are in conflict with the uninsured motorist
statutes. See, State Farm Automobile In-
surance Co. v. Reaves &74), 292 Ala. 218,
292 So.2d 95; Mullis v. State Farm Mutual
Automobile Ins. Co. (Fla.1971), 252 So.2d
229; Bass v. State Farm Mut. Auto. Ins. Co.
(1973), 128 Ga.App. 285, 196 S.E.2d 485,
modified, 231 Ga. 269, 2q1 S.E.2d 444; Dox-
tater v. State Farm Mutual Automobile In-
surance Co. (1972), 8 Ill.App.3d 547, 290
N.E.2d 284; State Farm Mutual Automo-
bile Ins. Co. v. Robertson (1973), 156 Ind.
App. 149, 295 N.E.2d 626; Cannon v. Amer-
ican Underwriters, Inc. (1971), 150 Ind.App.
21, 275 N.E.2d 567; Elledge v. Warren (La.
App.1972), 263 So.2d 912; Nygaard v. State
Farm Mutual AutomobiIL Ins. Co. (1974),
301 Minn. 10, 221 N.W.2d 151; State Farm
Mutual Automobile Ins.\ Co. v. Hinkel
(1971), 87 Nev. 478, 488 P.2d 1151; Bell v.
State Farm Mut. Auto. Ins. Co. (1974), 157
W.Va. 623, 207 S.E.2d 147; Widiss, A Guide
To Uninsured Motorist C ‘verage, § 2.9 at
31 (1981). OR

The discussions upholding the validity of
exciusion clauses do so on the groundasrthat
if a statute-is silent there iz mo reascif to
prevent the-withiiding of coverage by'the
insurer.p Widiss, supra, at 30; see also, Rod-
riquez v. Maryland Inderﬁnity Insurance
Co. (1975), 24 Ariz.App. 39:%. 539 P.2d 196;

Barton v. American Family Mutual Insur-
ance Co. (Mo.App.1972), 485 S.W.2d 628.
Regardless of  this rationale, this Cowrt

elects to follow the majority position.

There are two equally soudd peETIOmS
adopted by the-majority of cowrts-holdingy
this type of exciusion-clause to be invalid.
First, the exclusignary clause is ineff&tive
because it ‘vetiuves” tie-scope of coverage.
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required by the statutory mandate. Mullis
v. State Farm Mutual Automobilg Insur-
ance Co. (Fla.1971), 252 So.2d 229; “Alistate
Insurance Company v. Meeks (1967), 207
Va. 897, 153 S.E.2d 222; Federated Ameri-
can Ins.'Co. v. Raynes (1977), 88 Wash.2d
439, 563 P.2d 815. In Mullis, the court
stated:
“The public policy of the uninsured mo-
torist statute (Section 627.0851) is to pro-
vide uniform and specific insurance bene-
fits to members of the public to cover
damages for bodily injury caused by the
negligence of insolvent or uninsured mo-
torists and such statutorily fixed and pre-
scribed protection is not reducible by in-
surers’ policy exclusions and exceptions
any more than are the benefits provided
for persons protected by automobile lia-
bility insurance secured in compliance
with the Financial Responsibility Law.
“Insurers or carriers writing automobile
liability insurance and reciprocal unin-
sured motorist insurance are not permit-
ted by law to insert provisions in the
policies they issue that exclude or reduce
the liability coverage prescribed by law
for the class of persons insured thereun-
der who are legally entitled to recover
damages from owners or operators of mo-
tor vehicles because of bodily injury.”
252 So.2d at 233-234.

The second, and equally sound, rational
is that the clause is contrary to the public
policy embodied in the statute] Phillips v.
Midwest Mutual Insurance Company (1971),
329 F.Supp. 853. The policy behind the
statute is to protect the policyholders from
uninsured motorists in all instances. J

In this case, when exclusion (a) is ana-

lyzed under either or both of the above '

rationales, it is clear that the exclusion is a

violation of public policy and Montana in- -

surance law, and that it tries to limit t
scope of coverage mandated by section 32~
23-201, MCA.a

Appellant alleges that there is a connec-
tion between the automobile which is in-
sured and the uninsured motorist coverage.
It is contended that the connection is based
upan the additional risk which the insur-

ance company incurs by the operation of
the insured vehicle. Also, it is contended
that the risk of a party being injured by an
uninsured motorist increases when a person
is operating a motor vehicle. Therefore,
appellant concludes that an insurer must
attempt to exclude from its coverage any
activity involving a risk for which it cannot
collect a premium or for which the premium
cannot be calculated.

The arguments made by appellant may
be true, and they are certainly reflective of
sound business judgment. However, they
fail to address the underlying purpose and
scope of the uninsured motorist statute.
The court in Elledge v. Warren (La.App.
1972), 263 So.2d 912, when discussing the
purpose of its uninsured motorist statute,
stated:

“The purpose of the statute is to protect

completely, those willing to accept its

protection, from all harm, whatever their
status—passenger, driver, pedestrian—at
the time of injury, produced by uninsured
motorists. The only restrictions are that
the plaintiff must be an insured, the de-
fendant motorist uninsured, and that
plaintiff be legally entitled to recover.

We will not enlarge upon these qualifica-

tions and restrict the coverage of such a

socially desirable policy by allowing insur-

ance companies to pursue alleged ‘busi-
ness interests.’

. “... An insurance company may not cre-
ate irrational and illusory ‘business inter-
ests’ and interpose them as a bar to the
comprehensive coverage required by our
statute.” 263 So.2d at 918-919.

Appellant’s argument that premiums fory

+ uninsured motorist coverage are somehow
risk-related is unfounded. The type of pre-
= mium charged for uninsured motorist pro-
tection illustrates the coverage afforded.

JThe rate is a flat rate, and coverage is
available to everyone at the same ratg

7 The rate is not related to risk.” In this
instance, the fact that Harlan had pur-

chased uninsured motorist coverage for only

one vehicle and paid a premium on this

vehicle does not give rise to the exclusion of

coverage on any other owned vehicles. In
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other words, the importance or value of the
imputed business purpose for this exclusion
seems tenuous as applied to the purchaser
who owns more than one vehicle. Acquisi-
tion of insurance for a second vehicle, espe-
cially with premiums that are not risk-relat-
ed, is relatively inexpensive; therefore, per-
mitting the insurer to withhold coverage
for the small return seems of dubious merit.
Widiss, supra, § 2.9 at 29.

There is no requirement that the insured
be occupying an insured vehicle. There-
fore, there is no connection between the
insured and the automobile listed on the
policy. The named automobile merely illus-
trates that the person has satisfied the legal
requirement of purchasing insurance and
has uninsured motorist coverage unless ex-
pressly waived. Montana’s uninsured mo-
torist coverage is personal and portable.
This point was exemplified by the court in
Bradley v. Mid-Century Ins. Co. (1980), 409
Mich. 1, 294 N.W.2d 141, when it held:

“We conclude that once uninsured motor-
ist coverage is purchased, the insured and
his relatives insured for liability have un-
insured motorist protection under all cir-
cumstances. Uninsured motorist cover-
age, like no-fault coverage, is personal
and portable.

“. . They are insured when injured in an

owned vehicle named in the policy, in an

owned,vehicle not named in the policy, in

an unowned vehicle, on a motorcycle, on a

bicycle, whether afoot or on horseback or

even on a pogo stick.” 294 N.W.2d at

152.

[2,3] It must be emphasized that all
vaivers of uninsured motorist coverage are
ot improper. The waiver must be ex-
ressed by the insured in a manner that is
lear, concise and equitable to both parties
1volved in the insurance contract. The
xclusion clause in question in this case does
ot satisfy this requirement. The Wash-
igton Supreme Court, in Federated Ameri-
in Ins. Co. v. Raynes (1977), 88 Wash.2d
19, 563 P.2d 815, when discussing an exclu-
m clause similar to that presented here,
ated:

“... RCW. 48.22.030 mandates unin-

sured motorist coverage ‘for the protec-

tion of persons insured’ under the policy,

unless the named insured rejects such
coverage ... the parties may agree to a
narrow definition of insured so long as
that definition is applied consistently
throughout the policy, but once it is de-
termined that a person is an insured un-

der the policy, that person is entitled to
uninsured motorist coverage. Respon-
dent is a named insured in F.A.L’s policy.
Exclusion (b) does not narrow the defini-
tion of insured so as to exclude from
being an insured under the policy. Rath-
er, the exclusion merely excludes cover-
age when the insured is injured in a
certain situation, i.e., occupying a car
owned by him but not insured by F.A.L
This attempt to exclude coverage for an
insured is impermissible under R.C.W.
48.22.030.” 563 P.2d at 818.

See also, Chaffee v. USF&G (1979), 181
Mont. 1, 591 P.2d 1102, 36 St.Rep. 398.

The exclusion clause in the IDM policy is
lost in the myriad of verbiage that makes
up the insurance contract. This particular
exclusion clause would be unnoticeable by
the average policyholder and can, therefore,
never constitute an express waiver.

The judgment of the District Court is
affirmed.

HASWELL, C. J., and HARRISON,
SHEA, SHEEHY, MORRISON land WEB-
ER, JJ., concur.
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